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APPELLANT’S MOTION TO STRIKE PORTIONS OF RESPONDENTS
CHRISTOPHER DUVALL AND NATALIE DUVALL’S DESIGNATION OF

MATTER TO BE INCLUDED IN THE RECORD ON APPEAL

Appellant The Ryland Group, Inc. (“Appellant”), pursuant to Rules 209(b) and

210(c), SCACR, respectfully submits this Motion to Strike Portions of Respondents

Christopher Duvall and Natalie Duvall’s (“Duvalls”) Designation of Matter To Be

Included in the Record on Appeal (“Duvalls’ Designation of Matter”), as the designationr

includes matters that were not raised or presented to the lower court.

In Duvalls’ Designation of Matter, Duvalls have listed numerous documents that

were not presented to the lower court:

1.

Defendant The Ryland Group, Inc.’s Answers to Plaintiffs’
Interrogatories, dated December 4, 2015; '

Defendant The Ryland Group, Inc.’s Responses to Plaintiffs’ Request for
Production, dated December 4, 2015; '

Defendant Land Site Services, Inc.’s First Set of Interrogatories: to
Plaintiffs,-dated December 10, 2015; '

Defendant Land Site Services, Inc.’s First Requests for Production of
Documents to Plaintiffs, dated December 10, 2015;

Stark Truss Company, Inc.’s Interrogatories to Plaintiffs, dated January
19, 2016;

Stark Truss Company, Inc.’s Requests to Produce to Plaintiffs, dated
January 19, 2016; '

Stark Truss Company, Inc.’s Subpoena to Volkmar Consulting Services,
LLC, dated March 2, 2016; :

Stark Truss Company, Inc.’s Subpoena to R-K Engineers, dated March 2,
2016;

Stark Truss Company, Inc.’s Subpoena to Applied Building Sciences,
dated March 2, 2016; :




10.  Stark Truss Company, Inc.’s Subpoena to Thornhill Inspections d/b/a
HouseMaster, dated April 22, 2016;

11. Stark Truss Company, Inc.’s Subpoena to Russell Appraisal Services, Inc.,
dated April 22, 2016; and

12, Stark Truss Company, Inc.’s Subpoena to Hawk Construction of
Charleston, Inc., dated April 22, 2016.

A copy /of Duvalls® Designation of Matter is attached hereto as Exhibit A.

With regard to ifems 1 and 2 referenced above, while Duvalls filed Motions to
Compel Appellant’s full discovery responses on March 31, 2016, and again on August 3,
2016, copies of which are attached hereto as Exhibits B and C, Duvalls in fact failed to
enclose Appellant’s discovery responses to their Motions to Compel. As a result,
Appellant’s responses to Duvalls’ discovery requests identified by Duvalls as items 14
and 15 in Duvalls’ Designation of Matter constitute matters that were not presented to the
lower court and, therefore, cannot be considered on appeal. See Rules 209(b) and 210(c),
SCACR.

Similarly, items 3 through 12 referenced above, which are identified as itemé' 16-
25 in Duvalls’ Designation of Matter, consist of diécovery requests, discovery responses,
and subpoenas that were issued by parties other than Appellant and that were not filed
with the trial court. See Exhibit D, which is a copy of the public index reflecting all
documents filed with the trial court in fhjs action. As a result, these materials were not
presented to the lower court and, therefore, cannot be considered on appeal. S’ee Rules
209(b) and 210(c), SCACR.

In further support of Appellant’s Motion, please refer to Duvalls’ and other
parties’ memoranda filed with the trial court in opposition to Appellant’s efforts to

enforce arbitration in this matter, copies of which are attached hereto as Exhibit E, which




materials further reflect the fact that items 1 through 12 referenced above, which are
identified as items 14-25 in Duvalls’ Designation of Matter, consist of materials that were
not presented to the lower court and, therefore, carmbt be considered on appeal. See
Rules 209(b) and 210(c), SCACR. |

Rulf; 210(c), SCACR, provides that “[t]he Record shall not...include matter
which was not presented to the lower court or tribunal.” See also Cobb v. Benjamin, 325
S.C. 573, 482 S.E.2d 589 (Ct. App. 1997) (insurance policy that ‘was not part of the
record could not be considered by the court on appeal); Reed v. Becka, 333S.C. 676, 511
S.E.2d 396 (Ct. App. 1999) (pursuant to SCACR, matter would not be given substantive
consideration if it is not presented to the trial court). Further, Rule 209(b), SCACR,
provides that “the Designation may only propose to include . . . materials which may be
properly included in the Record on Appeal [See Rule 210(c)).”

Because Duvalls’ Initial Brief includes arguments based on materialé that were
not presented to the trial court and that cannot Be considered by this Court on appeal,
Appellant further submits that the Court should either (a) strike portions of Duvalls’
Initial Brief that include arguments that rely.on or cite to' such materials or (b) order that
Duvalls refile their Initial Brief and remove all arguments that rely on or reference such
materials. |

In light of the foregoing, Appellant respectfully requests that the Court grant its
Motion to Strike Portions of Duvalls’ Designation of Matter and strike those materials.
liéted in Duvalls’ Designation (;f Matter that were not presented to the lower court and
that cannot be considered by this Court on Appeal. Appellant further requests that the

Court either (a) strike portions of Duvalls’ Initial Brief that include arguments that rely




on or cite to such materials or (b) order that Duvalls refile their Initial Brief and remove

all arguments that rely on or reference such materials.
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I certify that I have served Appellant’s Motion to Strike Portions of Respondents

Christopher Duvall and Natalie Duvall’s Designation of Matter to be Included in the

Record on Appeal on all Respondents by depositing a copy of it in the United States

Mail, postage prepaid, on February 6, 2017, addressed to the following;
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