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‘MOTION FOR CERTIFICATION TO THE SUPREME COURT
PURSUANT TO RULE 204(b), SCACR

Georgetown County moves this Honorable Court, pursuant to Rule 204(b), SCACR, to

certify this appeal for review by this Court before this appeal is determined by the South Carolina
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Court of Appeals.

Appellant Georgetown County has appealed the Order in which the Circuit Court held as
a matter of law that Georgetown County cannot maintain an inverse condemnation action against
Respondents the Sooth Carolina Department of Transportation and the City of Georgetown.
Georgetown County’s Not(ice of Appeal is attaohed hereto as EXHIBIT A.

The issues in this appeal involve matters of significant public interest relating to, ameng
other buildings, the Georgetown County Judicial Center, as well as legal principles of maJor
importance regarding the application of Article I, Section 13 of the South Carolina Constitution
(the “Takings Clause™). In the appealed from order, the Circuit Court held that where a State or
political subdivision takes propefty beionging to another political subdivision, the victim of the
taking .cannofc maintain an inverse condemnation action. The Circuit Court noted, however, that
this 1ssue is “... anovel qoestion of law in South Carolina.” (Order, 6).

In the court below, Georgetown County argued numerous issues, including (i) that it is
protected against takings und.er the Takings Clause, as numerous other jurisdictions have -
concluded; (ii) that the South Carolina Eminent Domain Procedure Act provides that Georgetown
County is entitled to just compensation when its property is taken; and (iii) that public policy
requires the payment of just compensation. As more fully set forth in Georgetown County’s trial
court memoranda, jurisdictions across the United States have concluded that under their corollary
state constitutional provisions to the Takings Clause, where a stafe ora politicai subdivision takes

property belonging to another political subdivision, just compensation must be paid. See e.g.

Marin Mun. Water Dist. v. City of Mill Valley, 202 Cal. App. 3d 1161, 249 Cal. Rptr. 469 (Ct.

App. 1988) (holding a public water district suffered no less of a taking than if the property were
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owﬁed by an individual and that the district stated a cause of action in inverse condemnation for
unintentional physical damage to its property); State ex. rel. State Highway Comm’r v. Cooper, 24
N.J. 261, 131 A.2d 756 (1957) (impliedly overruling New Jersey precedent on the governmental-
proprietary distinction and stating if the breadth of previous case doctrine were followed it Would
lead to the startling result that “the State [could] appropriate, for wholly unrelated public purposes
and without just compensation, various municipal properties such as town ha.lls. and

schoolhous‘es. ..”); City of Three Forks v. State Highwav Comm’n, 156 Mont. 392, 480 P.2d 826

(Mont. 1971) (holding the property was owned by the city, not the State of Montana, and that

compensation must be paid for property of the City taken by the State); Highline Sch. Dist. No.

401, King Cty. v. Port of Seattle, 87 Wash. 2d 6, 548 P.2d 1085 (Wash. 1976) (en banc) (reversing

grant of summary judgment on inverse condemnation against condemnee school district and
stating that where a condemnee governmental unit must furnish services which require use of the

property taken, just compensation must be paid); City of Chester v. Com., Dept. of Transp., 495

Pa. 382, 434 A.2d 695 (1981) (holding the Pennsylvania Constitution does not allow the
Commonwealth to escape its financial obligation owed to a public condemnee for property taken);

State ex. rel. Ala. State Docks Dept. v. Atkins, 439 So.2d 128 (Ala. 1983) (holding Mobile County

was entitled to compensation for the taking of its roadway by the State of Alabama); Donnaher v.
State, 1 Morr.St.Cas. 374 (Miss. 1847) (holding railroad company must pay just compensation to
the City of Jackson to have a right to construct a railroad through the public streets).

Because of the importance of the precedent which will be set by this case and the novel
issues involved, a writ of certiorari to this Court will likely follow any decision of the Court of

Appeals, regardless of outcome. Therefore, judicial economy would be best served if this Court,
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as the highest Court in this State, certifies this case for review.
WHEREFORE, for the reasons set forth above, Georgetown County respectfully requests

this Court grant the motion to certify this case for review.
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NOTICE OF APPEAL

Georgetown County appeals the Order dated November 4, 2015 and the Order Denying
Georgetown County’s SCRCP 59(e) Motion to Reconsider dated January 3, 2017, entered by the

Clerk of Court for Georgetown County on January 17, 2017 (the “59(@) Order”): Undersigned
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counsel received written notice of the entry of the 59(¢) Order on January 20, 2017.
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STATE OF SOUTH CAROLINA

)
: ) INTHE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN | ) - '
Georgetown County, ) :
S ) C/A # 13-CP-22-01062

Plaintiff, - ) :
)
A\ ) =3 8
Davis & Floyd, Inc., Republic ) 'r:ur:; =z M
Contracting Corporation, S&ME, Inc., ") - U =2 <= 2
the South Carolina Department of ) RECEIW E ? OZ ~ =
Transportation and the City of ) : :;é - cé
Georgetown, ) rEpOd NN 22 = 5
. m .
Defendants. ) SG Court of Appeals - B

'ﬁus matter came before the Court npon the motion of the Plaintiff, Georgetown County,
for summary judgment as to its inverse condemnation cause of action against Dcfendants South
Carolina Department of Transportation (hereinafter “SCDOT”) and the City of Georgetown
(hereinafter “City”). The Court does not reach the merits of the County’s summary Judgment
motion because the Court rules as a matter of law that Georgetown ‘County cannot maintain an
inverse condemnation cause of action because the Takings Clavse of the South Carolina
Constitution apphes only to the takmg of puvatc property. The Court only rules that as a matter
of law the County cannot maintain an inverse condemnation cause cf aouon against the SCDOT
and' City. Therefore, the Court hereby strikes Plaintiff Georgetown County’s Inverse
Condemnatmn cause of action. : o

" Georgetown County (the “County”) brought this action seckmg recovery for property
dimage allegedly caused by a public works project allegedly “constructed by SCDOT and/or the
City. The County asserted various claims against SCDOT and City including an inverse
condemnation cause of action. The Counfy moved for summary judgment on its inverse
condemnation claim. The Cou.nty’ s summary judgment motion was initially heard on August 7,
2014, at which time both SCDOT and City argued the County could not maintain its foverse

condemnation claim because: ‘the subject property was public property, not private property The

SCDOT raised. its Rule 12(b)(6) defense in response to the County’s Summary Judgment
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Motion. The Court requested additional briefs as to whether a public entity can assert a cause of
action for inverse condemnation. After the submission of supplemental biiefs by all parties, the
matter was argued again on April 30, 2015. For the reasons set forth beloﬁ, I conclude the
County cannot maintain its jnverse condemnation claim and therefore strike that cause of action
from County’s complaint.

The South Carolina Constitution, Azt. I, § 13 provides:

(A) Except as otherwise pro ided in this Constitution, private property shall not
be taken for private use without the consent of the owner, nor for public use
without just compensation being first made for the property. Private property
must not be condemned by eminent domain for any purpose or benefit
inclnding, but pot limited to, the purpose "or benefit of economic
development, unless the condemnation is for public use.

Emphasis added. :

South Carolina has long recognized a cause of action for inverse condemnation grounded

upon this Takings Clause. The elements of an action for an inverse condemmnation are: @

- ffirmative conduct of a government entity; (2) the conduct effects a taking; and (3) the taking is

for a public use. Carolina Chloride v. South Carolina Dept. of Transportation, 391 S.C. 429,

706 S.E.2d 501, (2011); Byrd v. City of Hartsville, 365 S.C. 650, 620 S.E.2d 76 (2005). “Inverse
condemnation is based on the constifational prohibition against taking of private property for
public ﬁse without the payment' of just compensation.” Mowrer v Charleston County Party and
Recreation Com’n, 361. S.C. 476, 480, 605 S.E.2d 563 (Ct App.v2004). “The term ‘inverse

condemnation’ describes an action grounded, not on the statutory condemnation power, but on

the constitutional proscription against the taking or damziéing of property for public use without .

just compensatioﬁ.” Vickv: So_uth Caroli{la Dept. of Transp., 347 S.C. 470, 480, 556 S.E.2d 693,

698 (Ct. App. 2001); Horry County v. Insurance Reserve Fund, 344 S.C. 493,44 SB2d 637 (Ct.

App. 2001). Inverse condemnation may result from the government’s _physical appropriation of

- private property, Or it may result from the govemmen‘t—imposed Hmitations on the use of p;ivate

property. Carolina Convenience Stores, Inc..v. City of Spartanburg, 398 5.C. 21, 30, 727 SE.2d
28 (Ct. App. 2012). ‘ '

The pbWér to take private property for public use without an owner’s consent is one of

" the powers inherent in the concept of sovereighty. The Takings Clause, like the corresponding

clause of the Fifth é_{nendment of the U.S Constitution which provides for .iuSt compensation for

private property taken, is merely a limitation on the use of the power. It is not part of the power




itself, but a condition upon which the power may be c.xel_"cised. United States v. Jones, 109 U.S.
513, 3 S.Ct. 346 (1883). | .

The Takings Clause applies only. to “private” property.by its terms. When the language
‘of a statutory or constifutional provision is clear and unambignous, that clear meaning must be
applied.

The cardinal rule of statutory construction is to ascertain and effectuate the intent
of the legislature. Charleston County Sch. Dist. v. State Budget and Control Bd,
313 S.C. 1,437 SE.2d 6 (1993). Under the plain meaning rule, it is not the court’s
place to change the meaning of a clear and unambiguous statute. In re Vincent J.,
333 S.C. 233, 509 SE2d 261 (1998) (citations omitted). Where the statute's
language is plain and unambiguous and conveys a clear and definite meaning, the
rules of statutory interpretation are not needed and the court has no right fo
impose another meaning. Id. at 233, 509 SE.2d at 262 (citing Paschal v. State
Election Comm'n, 317 S.C. 434, 454 S.E.2d 890 (1995)). “What a legislature says
in the text of a statute is considered the best evidence of the legislative intent or
will. Therefore, the courts are bound to give effect to the expressed intent of the -
legislature.” Norman J. Singer, Sutherland Statutory Construction § 46.03 at 94
(5™ ed. 1992). .
Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000).

The term “brivate property” is clear and unambiguoﬁs. The inclusion of tﬁc word
“private” is a limiting term which specifically excludes “public” property. As- such, tﬁe takings
clause of the copstitution can only be interpreted to prohibit the taking of private, not public,
property. | | |

Our court considered a similar iésue many years earlier. Edgefield Cnty. v. _Georgia-
Carolina Power Co., 104 S.C. 311, 88 S.E. 801, 807 (1916). One of the issues presented was
whether the constitution required just compensation for the taking by flooding of a public
highway. The Court concluécd that where .public probcrty is ﬂooded>by tﬁe législaﬁvely
. anthorized erection of a dam, the constitutional protection against the taking of private property
does not apply. In dicta and referring to a road, the Edgefield Court stated, “[bJut public
property, we think, does not fall within the protection of the Constitution. Leitzsey v. Power Co.,
47 S. C. 479,25 S.E. 744, 34 L. R. A. 215; Elliott on Roads and Streets, 484.” 88 S.E. 801, 807
(1916). SR
“ . Other'.courts have similarly considered this issue. The United States Fifth Circuit Court
of Appeals held that a state agency may not sué the state under the Fifth and Fourteenth '
Ariiendments. Board of Levee Com’rs of the Orleans Levee Bd. v. Huls, 852 F.2d 140 (5™ Cir.




1988). The United States District Court for the Western District of Texas held that a poliﬁcal
subdivision may not bring a claim pursuant to a statute wiitten to protect individual rights such
as froedom of sposch. City of Alpine, et. al. v. Greg Abbot, 730 F.Supp.2d 630 (W.D.Tx 2010).
The Supreme Com.'t of Mississippi held that thé legislature may take or devote public land to an
additional public use without paying ans; compensation. Board of Supervzlvarsl of Covington
County v. State Highway Commission, 194 So.743 (Miss. 1940).

The New Mexico Supreme Court found that a.count.y hospital and county courthotisé
were public prqpérty and not private property within the constitutional provision against the
taking of priv’atc propeﬁy for public use without just compensation. State ex. rel. State Highway
Commission v. Board of County Com’rs of Dona Ana County, 72 NM. 86, 380 P.2d 830 (1963).
That court determined:

‘We think it is established that absent statutory authority, property of one public
body being used for public purposes cannot be condemned by another public
body. City of Albuguerque v. Garcia, 17 N.M. 445,130 P. 118.

‘We recognize the rule to be as stated in 2 Nichols, Eminent Domain 223,8§ 5.9, that:

’Over the property which a municipal corporation acquires as an agency of the
state for the performance of the strictly public duties devolved upon it by law, the
Jegislature may exercise a control to the extent of requiring the municipal
corporation, without receiving compensation therefor, to transfer such property to
some other agency of the government to be devoted to similar -public uses or to
other strictly public purposes. :

In The School District of the Speers Borough School District v. Commonwealth,
383 Pa. 205, 117 A.2d 702, 703, the rule is stated as foilows: :

¢Constitutional prohibitions _against the taking of property without
compensation apply only to privately owned property. Article I, Section 10 of
the Constitution of Pennsylvania, P.S. Therefore it has always been held that the
Commonwealth may take property of a political subdivision or agency without
payment therefor, Chester County Institution Dist. v. Commonwealth, 341 Pa. 49,
57, 17 A.2d 212, the right to compensation in such cases being only a matter of '
grace or allowance by the Legislature.’ '
" (emphasis added).

Id. 72 NM. at 88-89, 380 P.2d at 832.
The same reasoning appliés when property is a]lefgcdly taken or damaged by one political
" subdivision of the state from another political subdivision of the state. In the City of Evanston v.




Regional Transportation Authorit'y, 559 N.E.2d 899 (1l 1990), a city brought an action secking
injunctive relief against the RTA. The RTA. counterclaimed alleging a taking and damaging of
their property in violation of both the state and federal constitutions. The court phrased the
issues as: :

(1) “[{s a political subdivision of the state such as the RTA and PACE protected

ander the Tlinois and United States constitutions from the taking of its property

by another political subdivision; and

(2) does such a political subdivision have the rights to due process and equal

protection under the Illinois and United States constitutions?-

559 N.E.2d at 905.

Answering those issues, the court said:

[T]here is no authority that private property within the meaning of the

Fifth Amendment includes public property of a political subdivision taken by

another political subdivision of the same state. RTA’s and PACE’s property was

public property that was not’ protected by the United States Constitution. just

compensation clause ... [and] it was nevertheless public property that was not

protected by the Illinois Constitation’s just compensation clause. :
Id |

The County correctly argues that some states have reached a different result. Hovs}ever,
the Court finds that public property is not within the protection of the Takings Clause. Further,
Souﬂ; Carolina juriépmdence on statutory interpretation requires that appropriate meaning be
given to the clear and unambiguous term “private property”.

Since Georgetown County’s property is public property, the takings clause has no
- application. The Takings Clause is limited to private property by its clear and unambiguons
terms. The purposes and infent of ‘the enactment of the Takings Clause do not support an
application to public bmperty. Sbuth Carolina has prcvibusly addressed in dicta this issue,
stating that public property does not fall within the protection of the Takings Clause. Other
states have similarly addressed this issue and determined that pub]ic' property is not protected by
the Takings Clause of the constitution. 7 '

For the reasons stated above, the Court finds that Georgetown County cannot maintain an
inverse condemnation action against SCDOT and City because the Takings Clause applies dnly
to private prope;rty and not to public property. Therefore, because the Court finds as a matfer of
law that Georgetown Comliy cannot maintain an inverse condemnation cause of action that claim -



is stricken and the Court grants the SCDOT Rule 12(b)(6) motion®. In 5o ruling, the Court nofes
that this is a novel question of law in South Carolina, and it is this Court’s intent by striking the
County’s inverse condemnation cause of action fo affect the. County’s substantial right to
proceed with this cause of action and that this Order be immediately appealable.

AND IT IS SO ORDERED. '
- ?‘%r\m@/\d
Lar’y B. Hyman, Jr. ~
Presiding Circuit Judge
Con South Carolina
anbcr 2015

Nev
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! The Court notes that this defense was raised not only in the Aﬁswer of the SCDQT, but was also referenced in
“Defendant SCDOT’s Supplemental Memorandom in Opposmon to Plaintiff’s Motion for Summary Judgment,”
dated Septembcr 5, 2014,
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This matter is before the Court upon the Plaintif’s SCRCP 5%(e) motion to reconsidér the

Court’s Order of Ndvcmbcr 4, 2015. In that Order, the Court struck Plaintiffs inverse

condemnation cause of action against the City of Georgetown and the South Carolina

Department of Transportation. The Com‘t has carefully reviewed the Plaintiff’s motion and

argumcnts in support and heard oral arguments on August 5, 2016. Adter due consideration,
. Georgetown County’s motion to reconsider is DENIED.

The County sets out three separate grounds for reconsideration in its motion. First, the
County snnply requests the Court to reconsider its ruhng on the merits and find that the Takings
Clause of the South Carolina Constitution protects the County 's public property from inverse
condemmation. The Takings Clause specifically protects “private” ppope:rty only. The Court
declines to reconsider its ruling for the reasons set out in the original Order.

Second, the County claims that the Court failed to speciﬁdally address certain arguments
it asserted. The Court considered all arguments’ presented by the County and determined that
those arguments were unfounded even if they were not spec:ﬁcally addressed in the Court’s

legislative intent to allow the County to be a condemnee for purposes of eminent domain.



However, the Court finds that the Act is a procedural act that does mot change the substantive
“1aw. S.C.Code Amn. § 28-2.20 is extifled “Legislative Intent” and specifically states:

This act amends the law of this State relating fo procedures for acquisitions of
property and to the exercise of the power of eminent domain. Tt is the intention of
the General Assembly that this act is designed to create a uniform procedure for

all exercise of eminent domain pOwWer in this State. It is mot intended by the
creation of this act to alter the substantive law of condemnation.... :
S.C. Code Ann. § 28-2-20.

As that Act is procedural only and does not change the substantive law, it does not change the
Court’s anzlysis of the Takings Clause of the S.C. Consﬁhﬂion; '

The County also claims that the Stats Authorities Eminent Domain Act also requires the
conclusion that the County can bﬁng an inverse condemnation action. “The term ‘inverse
condemnation® describes an action grounded, not on the statutory condemnation power, but on
the constitutional proscription against the taking or damaging of property for public use without
just compensation.” Vick v. South Carolina Dept. of Transp., 347 S.C. 410, 480, 556 S.E.2d 693,
698 (Ct. App. 2001); Horry Couniy V. Insurance Reserve Fund, 344 S.C. 493, 44 SE2d 637
(Ct.App. 2001). The Act does not govern inverse condemnation claims.

Moreover, the State Anthorities Eminent Domain Act codifies the grant of eminent -
domain authority to certain state authorities. The Act does pot change the clear limitations of
the Constitntion. It does not te-define “private” property 10 include “public” property. The law
presumes that the legislature did not intend to change the comumon law by a statutory enactment
amless the langnage employed clearly indicates such an intention. The rules of the common law
 are mot tb} be changed by doubtful impliéaﬁon or ovcrtumcd except by clear and unambiguous
language. See, Nuckolls v. Greai Aflantic & Pacific Tea Co., 192, S.C. 156, 5 SE2d 862
(1939); Coakley v- Tidewater Const. Corp., 194 S.C. 284, 9 SE2d 724 (1940); Branchville
Motor Co. V. Adden, 158 S.C. 90, 155 SE. 277 (1930). There is no sach clear indication in the
Janguage of State Anthorities Eminent Domain Act. -

Further, the Plaintiff is not arguing for a change to the common law. Instead, the Plaintiff

is arguing 10T a change 1o the-Constitutios: The Constitution cannot be amended by statute. See,

S.C. Constitation, Art. XVL Clearly, the State Authorities Fminent Domain Act did not change
the Constitution by implication and has no application bere. The Act does pot change the

\



constitational limitation applying to “private” property only. The Act does; not change the
constifutional analysis. ‘
The County circularly argues that public policy requires that the Cowrt read the
Constifution and the Eminent Domain Procedures Act together to require payment for the taking
of public property. The Court finds no merit in the public policy argument and declines to read
 the word “private” out of the constitution- on the basis of public policy- -

.’ Last, the County contends that the Court failed to consider that its ruling would work an
absurdity. In support of that position, the County recites that the purpose of the Takings Clause
is to prevent the government from forcing some people alone to bear public burdens which in all
fairness should be bome by the pubhc as a whole. Plaintiff relies upon Sez Cabins on OCean v
Homeowners Ass'n v. City of N. Myrtle Beach, 345 S.C. 418, 429, 548 SE.2d 595, 601 (2001)
for authority. However, in Sea Cabins, the reference to “some people” is in fact referring to the
private propcrty owner Plaintiffs. Sea Cabins demonstrates only that one purpose of inverse
condenmation is to prevent private property oveners from bearing public burdens. Id. That does
not support the County’s position. Sea Cabins merely mvolved the taking of “private” property

' There was no issue before the Court in Sea Cabins dealing with the taking of public propcrty
There was 1o ruling by the Court that the taking of public property is prosciibed by the Takmgs
Clause. The Court does not believe that the clumsy use of the word “some” was intended to rule
on an issue of this ma@itude, especially when that issue was not before the Court.

The County claims that the Court’s ruling results in the citizens of Georgetown County

beating a burden which should be borne by the State of South Carolina, and a]leges that isan .

absurd result. The Court disagrees. However, the County also argues that the burden should be
shifted from the citizens of 'Georgeiowﬁ County to the citizens of a subset of Georgetown
County, those County residents who happen fo reside within the City limits of the City of
Georgetown. That result is completely inconsistent with the County’s absurdity argument. The
Coumty recognizes that the Framer's intention should control if an absurdity would result. The
_ Court bas previously found that the Framer’s intent included the word “private” which.

necessarily «:xclude’s application of the Takings Clause fo public property. The Court finds no
merit in the County’s argument regarding absurdity.



For the reasons stated above, the Court DENIES Georgetown County’s motion to

reconsider.
AND IT IS SO ORDERED.

Judge Larry B. Hyman, Jr.
Presiding Judge, Fifteenth Circuit

Georgetown, South Carolina

/-3 , 2017 >
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