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STATEMENT OF ISSUES ON APPEAL

- I. = DID THE TRIAL COURT ERR BY NOT DETERMIN]NG THE OBSTETRIC
'~ EMERGENCY AFFIRMATIVE DEFENSE FAILED AS A MATTER OF LAW?

- STATEMENT OF THE CASE :

‘This is a medical negligence case involving an injury sustained by minor Julia B..at birth
on October 8, 2009. Christy Byrd brought this action as Next Friend of Julia, a Minor. Appellant
alleges that McLeod Physician Associates, Inc. and its employee John B. Browning failed to

properly»m‘anage and resolve a condition known as shonlder dystocia. Shoulder dystocia is a

condition where during a-head-first vaginal delivery the infant’s shoulder becomes lodged behind

.the mother’s pubic bone. Appellant alleges. that instead of using gentle. traction and properly
performing the appropriate maneuvers. to safely resolve 't'he__, dystocia, Dr. Browning improperly
used excessive force upon baby Julia’s head sufficient to cause the nerves in Julia’s neck to rupture.

Julia now has permanent brachial plexus nerve darnage deforrnitfy, and deﬁciency in movement.

The Summons and Complalnt were ﬁled on March 12, 201 3and de51gnated as Civil Action .

Number 2013 CP-21-00690: (Compl.). On May 10, 2013 Defendants Dr Brownmg and McLeod
Physician Assoc1ates, Tnc. answered with general denials and assertions of several affirmative
defenses. (A'ns.‘).:An amended Ans’wei was ﬁled on April 16; 2014, Wthll added the solicitation
of charitable funds act affirmative defense. (Am. Ans.). Both Defendants’ answer and amended
answer included as an affirmiative defense the .}e;mergency obstetrical care exception found under
S.C. Code Ann. § 15-32-230. (Ans. and Am. Ans)

The case first went to trial against Defendants-in llle Florence County Court of Common
Pleas on September 22, 20.'15, ending in a mistrial. The case was retried before the Honorable

Judge William H. Seals, Jr. beginning on Monday May 16, 2016 arid ending on Friday, May 20,

2016. After Plaintiff rested her case Defendants moved' for directed verdict. The Court granted the




motion for directed verdict to strike the punitive damages claim against. McLeod Physicians

- Associates 11, as it was determined to be.a not-for-profit: entity. All othergrounds for directed

verdict were denied. (Tr. p. 628:7-10). -

The Court held the charge conference on Thursday.- afternoon, with ‘the_ judge stating it

would be completed before the end of day with ‘no'new..-addit‘ions.: (Tr. p. 1010;15-20). At the

charge conference, S.C. Code Ann. § 15-32-230 was discussed aS‘being an affirmative defense.

(Tr. p. 1021:1 1-21, 1025:5-10). The charge conference -ended with agreement on the jury charge.

(Tr. p. 1039:22 to 1040:3): The following rnorn_ing, Defendants for the'_frr'st time argued S.C. Code
Ann. §15-32’-23O was not an.affitmative defense. (Tr.' p _1.044':16—1-9).' _The trial court noted on the
record that -the same counsel for Defendants in this case signe'd -an.japi)ellate brief in another case
still pending before this Court in which the same attorneys admi'tted the statute was an affirmative

defense. (Tr. p. 1099:8-12, 1099:21-23, See Fulton v. Goldstein, App. No. 2015-001237, p. 8). The

trial court quoted the language from defense counsel’s appellate‘bn'ef which stated the “limitation

on liability is an affirmative defense and, as such, the defendant _;ighysician’ has the burden of

proving that the limitation applies ”and that an 'af-ﬁ'rmative defensé is'a ‘set of facts ‘which “if
proven by the defendant, defeats or’ mrtlgates‘ the leéal consequences of the defendant s othierwise
neghgent conduct ” (Tr p 1099 15 to 1100 10) The tr1a1 court in th1s case. was persuaded by the
arguments set forth by defense counsel in the Fulton bnef and ruled the obstetric emergency
exception was in fact an affirmative defense. - | |

At the close of the.ir case, Defendants .m'o?Ved for directed uerdict arguing the ohstetric

emergency afﬁrmatlve defense applied and that Plamtlff had fa11ed to prove gross negligence. (Tr.

p.1102:19 to 1 103 8). The tnal court denled Defendants motlon (Tr p- 1 103: 9) Plalntlffs moved

for directed Verdlct that the obstetnc emergency afﬁrmatrve defense d1d not apply to th1s case as a




matter of law. Plaintiffs argued Defendants had not established two of the three necessary elements

of the affirmative defense; that the patient be medically unstable and that the patient be in .

* immediate threat of death or serious harm. (Tr. p. 1103:10-21). The trial eourt denied Plaintiff’s
motion. Whether the obstetric emergency affirmative defense applied was left to the jury.

The jury began deliberations' around approximately 3:08 PM Friday afternoon. (Tr. p.

1254:25). At around 4:00 PM, the jliry requested to see the birth video. (Tr. p. 1255:14-20). At -

around 4:3 0, the jary reqnest'ed to hear the definition of gross negligence again. (Tr. p. 1258:21 to
1259:8). The jury reached a verdict at around6:09 PM (Tr. p. 1260:16-21). The jury determined
the defendants had established the obstetric emergency_afﬁrrnative del”ense. (Tr. p. 1262:3-8). The
jury then determined that Dr Browning was not grosSly negligent. (Tr.p. 1262:9-1 1, Verdiet form).

Plaintiff filed a motion for a new trial absolute and or judgment notwithstanding the verdict
on May 31, ’2016. (Mot. new trial). Defendants ‘ﬁled a response on June 13, 20l6 (Resp in Opp.)

The trial court entered its order denying Plaintiff’s motlon for new trial on July. 1 1,2016. (Order)

Appellant timely filed her notrce of appeal on July 28, 201 6 The transcnpt was completed January

3,2017. Although the non—e_conormc losses-are indetérminate, the expert economist for Appellant

testified that the total financial loss sustained by Julia was $969,208. -(Tr.‘ p. 45'5-_6_-19)'.

STATEMENT OF FACTS .

On October 8, 2009 Christy Byrd, a eOSmetologist, and her hush_and David, an athletic

director for Cheraw High School, headed to McLeod Hospital. High school sweet—hearts, the two‘

were preparing for the a_rriVal of their third little girl, Julia. (Tr. p. 171:22 to 172:12). As with their

two prior deliveries, the entire family ac,comp__anied'David and Christy to the hospltal. (Tr.p. 173:1

to 174:20, 178:3-13). This included Stacy Puett, who became the vrdeographer of Julia’s birth. Id.

In her two prev1ous pregnancies and delrverres Chrrsty had no complrcatlons (Tr. p. 174:21 to




- 176:12). Similarly, ChristyAhadj no complications during her pregnancy with Julia. Indeed, there

was nothing particularly eventful about ‘Christy-"s labor WithJ ulia urrtil- the last forty-ﬁVe eeconds.

Labor progressed, and Dr. Browning en-tered tﬁe room and positioned himself between
Christy’s.legs in preparation for delivery. Christy’ was told to start pushing. Christy and her
husband explarned that from the trme Chnsty was told to start pushlng she was never mstructed to
stop. (Tr. p. 181:2-8, 597:9-19). Around this time, nurse Misty leaned over Christy and applied

pressure to Christy’s body. (Tr. p. 181 20) Julia was born at 5:33 PM. (Tr p. 671:14-18). Julia

had no movement of her nght arm at birth. (Tr p. 181:23 to 182 18). Dr. Browning explained this

was “a stinger,” meaning just a temporary loss of movement that would return. Id.
Julia’s arm remains permanently impaired to date. She has been in treatment since she was

three months old. (Tr. p. 190:4-19). Her family has travelled across the country to receive tests and

treatments for Julia. (Tr. p. 193:6_-20,v Tr. p. 193:24 to 194:2, Tr. p. 1495‘:16-23). Surgery was

performed by Dr. Ratner at Children’s Healthcare of‘Atlanta. (Tr. p-196:1 9-24). To date, Julia still °

has a srgnrﬁcant loss of function in her rrght arm that w111 never return. This pr0h1b1ts her from
domg ordmary tasks such as carrying a school lunch tray or. cleamng herself properly. (Tr -
182:183:6, 198:22 to 199:10). Julia’s right mrﬁ_.shoﬁer than herll__eft, her shoulder is sloped, and
her right arm lacks full mobility. Zd. (Tr. p. 189:19 to 190:3).

Appellant presented evidence at trial that Julia’s injury o_eeurred when Dr. Browning
mismanaged a condition known as shoulder dyétecia. Dr. Pliskow, an OBGYN with over twenty-
-six years in the field, testified that Dr. '_Brotyrling vbrea‘e}red the._sta.n.tiard_of care first by failing to
instruct the mether_ to stop pushing after _s,ho_ulder'dystocizt' was encorrrltered. (Tr. p. 304:.12-22).

An instruction to stop pushing is never heard in the video but continuous urging to push and push

harder can be heard. (/d. 321:13 to 322:6). Julia’s parents confirmed what the video éhowed. (Tr.




p 181:2- 8 597 9 19) Contlnued pushing further 1mpacts the 1nfant’s shoulder agamst the: pub1c
bone thereby making the condition: harder to resolve. (Tr. p 304 4 11)
The second breach in the standard of care. was Dr. Browmng s fallure to ensure proper

apphcatron of suprapubic. pressure. (Tr. p. 304: 23 to 305:8, 307:5- 19) The nurse who attempted

suprapubic pressure.explained _she applies suprapubic pressure by pushing down on the bone_. Dr.

Piiskow stated. this. is incorrect‘and harmfuli\Pushing down_ on the jpubi:c bone only makes the

obstruction worse, (Tr. . 285:24‘ to 286:8, 307:16-19). Dr. _Browning admitted this is not how |

suprapubic should be performed. (Tr. p. 716:14 to 717:5 721:9-15, 722:.3-9).1 Dri Pliskow nOted -

the v1deo conﬁrms 1ncorrect apphcatlon of suprapublc pressure (Tr p 310 25 to 311 5 tr. p.

;311 6 13 312 11 to 313:4, 318 11 13 3206 8)

Third, Dr. Browmng breached the standard of care by using excessiye downward force to - .

- deliver Julia instead of using one of -_several safe maneuvers avaiIable to resolve shoulder dystocia. _

(Tr. p. 30811.3 to 309'6) Using the video, Dr Pliskow pointed '-out the four times Dr Browning
pulled down on Juha s head wh11e her body is stuck in the b1rth canal (Tr p 3 17 4 to 3 1 8 16) Dr

Phskow noted the first pull was not a breach in the standard of care Dr Phskow then explained

the subse,quent pulls by Dr. Browning were 'exgessiye bysho_wing‘ t_he video and pointing out how'l J

“much you could see the neck being bent and stretched while Julia’s shoulder was stuck behind the

~mother’s pubic bone (Tr P 318 21 to 321: 12) Based on VldCO ev1dence Dr: Phskow stated the

doctor’s actions in this case went beyond ordlnary neghgence (Tr p- 327 18 to 328: 9)

1 Dr. Browning simply shrugged off Misty’s inicorrect description, claumng she just didi’t mean what she said.. “Q:

" And you saw in her testimony that she pushes down on the pubic bone itself rather than reaching upwards toward

where the shoulder is stuck? A: I doubt she meant that. Q.- You' doubt she meant that’7 A Yep ” (Tr. p. 716: 20-25)




Dr Pl1skow concluded these breaches were the dlreet cause of Julia’ s nerve injury. (Tr .

310:8-16, 323 :4-22). In add1t10n to tra1n1ng and experlence Dr Phskow relled upon-a study wh10h '

showed that a decade after one hospltal 1mplemented a long—term shoulder dyst001a management_

 training program, that 'hospltal-. reduced its number of perm‘anent; brachral,j_pl.exus.blrth injuries to
 zero. (Tr. p} 337 :8 to 338:5). D'r.. John_A.I..,,Grossman one_ of th_e Aworld’s leading surgedns’in '
brachlal plexus nerve surgenes conﬁrmed the same, notlng the'i 1nJury resulted from force applied -

across, the brach1al plexus nerves when the baby is be1ng del1vered (Tr p 211 22 to 212 6 221 5-° ;

14 224 25to 225 24) Dr. Resmck Who served as chlef of: pedlatrrc neurology at Mlam1 Chlldren s ' _

. Hospital, conﬁrmed the same (Tr p.507; ll =20, 508 23 to 509: 6)

In antlclpatlon of" Respondent’s obstetnc emergency defense Dr Pl1skow offered

‘conclusions regarding “medical stab1l1ty > and discussed the timing of the risks asso_crated ‘with

shoulder dystocia. Julia’s' delivery took 45-seconds from the'time the head' deliver'ed to the time of

complete dehvery (Ir. p. 342 22 -343:1). The Apgar scores were 9 and 9 (Tr - 343 5) He

explamed the score relates to the baby ] color breathlng, tone movement respiratory rate and

heart rate. (Tr. p- 344:13 to 345 4) T he score 1s takenat 1 and 5 mmutes and ascore of 9 and 9 is

about as good as you-can get Id The cord blood gases were w1th1n the normal hm1ts 1nd1cat1ng

the baby. was okay (Tr p 347 lO 18) Flnally, Dr Phskow explalned the fetal heart mon1tor1ng
strips showed_that,luha__and her mother, were med;cally -st__able throughout_‘ the entrre labor and

delivery. (Tr. p..349:3-1 5) At no point was_théfmother orl.lc_hild, atany irnmediate threat of death

' or serious_ bodily. injury.- (Tr.;p. 349:_16-18). Dr. Pliskow .explained, thatbecause the shoulder

dystocia had lasted only 45 seconds and the heart momtonng stnps were good the mother and

;baby were not at nsk of 2 any harm and both mom and baby were medlcally stable. (Tr p- 349:25

. 10 350:6, 350 7- 25) ‘This was conﬁrmed by the Apgar scores and cord blood gases




Dr. Browning admi't'ted» thete was plenty of tlrne'to_d'o ;t'he’maneuvers available'to safely

- resolve the shoulder dystocra (Tr p 727 9 19) He adrmtted that in the ﬁrst ﬁve to seven minutes

ofa shoulder dyst001a 1t is never proper to use excessrve tract1ong and it 1s certalnly 1nappropr1ate
. to do 50 in the first forty-ﬁve seconds (Tr p- 730 12- 21) Dr Brownlng admrtted it was hrs .
personal belief that Julia was never in 1mmed1ate threat of bra1n damage (Tr P 731 5- 8) He . -
: b'admltted the Apgar scores vvere good and that they showed Juha dellvered before any rnedlcal
1nstab111ty (Tr p 732:1 4) Dr Browmng beheved the cord gases showed Jul1a was do1ng very
A Well (Tr. p 733 2 7) Dr Brownrng admrtted the fetal stnps d1d not 1nclude any s1gns he found
partlcularly troublrng or that would lead h1m to beheve the baby was in 1mm1nent danger (Tr p
734 lO 23) F1nally, Dr. Browmng conceded that he beheved when shoulder dyst001a is resolved
before two rnrnutes there s no 1mmed1ate rrsk of any serious harm (Tr P- 732 22 to 733 1)

ARGUMENT

L THE TRIAL COURT ERRED BY NOT DETERMH\IING THE OBSTETRIC |
- EMERGENCY AFF IRMATIVE DEFENSE FAILED AS A MATTER OF LAW.

a. «Introductlon
* When defense expertl'Dr;'E_rnes:t' was asked whether shoulder: dystocia is 'a»medically stable

'si.tuation, he responded, “Well, rt depends on’ how you deﬁne‘medically sta‘ble:‘.’; <and I think it’s

really important ” (Tr. 'p" '898.'8-12) We couldn-’t- ‘agree.more The legislature implemented S.C:

‘Code Ann.§ 15-32-230.in- 2005 That statute granted phys1c1ans lmrnumty from the consequences
of their own neghgent act1ons no Tnatter the seventy of harm or obvrousness of error, but only zf
strict requirements were ‘met. The physician must prove:' (l~) the:'care‘ln, qu‘estron Was rendered in
a genuine emergency situati'on,g»(Z) the patient is }notamedically,stable,; and (3) the .patient_ is in

immediate threat of either death or serious bodily -in_jury."Each element is- distinct and must be -

proven before the physician is irnmuniz_ed from the consequences of his negligence.. .




M K&

Unfortunately, the statute did not give. deﬁnitlon ‘to -“-genuin_e ernergency, medically
: stable',” or ‘fin1mediate threat.” There are additional questions to answer as well.‘ What evidence is
competent to establish these requirement‘s? Must the et/idenCe haue_been knotisrable fduring theitime ;
care was rendered or would-evidence knowable after the emergencfy 'ended-be competent-to prove
the elements" Must the ev1dence have been actually known by the phys1c1an or Would the fact that - |
1tvcould have been known be sufﬁcrent‘7 Do the elements relate to the doctor S subJ ective belief or
is the obj ective deternrination that the elements existed what rnatters? Isit sufﬁcient to discuss .the

‘ medical situation in a general sense or must the defendant establish the elements as they relate

specifically to the facts of the case? Is an expert free to define. these terms however he wishes? o |

These are the questions Appellant requests this Court to answer to provide guidance to the bench
and bar. Without guidance, an expert is free to define and construe the statute in whatever manner
best suits the needs of the party retaining his services.
b. S.C. Code 1"5-32'-2.30 is a statute in'derogat'_io'n of the ,c_omn'lon law
-At common law, the plaintiff ina medical malpractice lawsuit must:
(l) Present evidence of the generally recognlzed pract1ces and procedures which
would be exercised by. ‘competent practitioners in a- defendant doctor's field of
, med1c1ne under the sarrie or s1m11ar c1rcumstances AND
2 Present evidence that the defendant doctor departed from the recognized and
" generally accepted standards, practlces and procedures i in the manner alleged by the
plaintiff.
‘Coxv Lund 286 S.C. 410 414 334 S E 2d 116 118 (1985)
»S .C. Code Ann § 15 32- 230 abrogated comrnon law pnnc1ples of phy3101an hablllty for ordlnary
| neghgence If thlS statute apphes then a phy81c1an cannot be held llable for ordmary neghgence ,
" and can only be held l1able for gross neghgence. [S]ta_tuteslndero gation of the c_o_mmon law are
to be strictly construed.”_.Gri_e_r v. AMISUB of S.C., Inc., 3‘9:’.7 S.C. 532,536,725 S.E.2d 693, 696, °

(2012) citing Epstein v. Coastal Timber Co., 393 S.C. 276, 285, 711-S.E.2d 912, 917 (2011). o
. . . , S




Additionally, “Under this rule, a statute restricting the common law will ‘not be extended b'eyond
the clear intent of the leglslature *» Id. citing Crosby v. Glasscock T ruckzng Co., 340 S.C. 626, |
| 628, 532 S.E.2d 856, 857 (2000).
Section 15-32-320 is in derogation of the common law. Therefore, it must be strictly
construed in a manner that disturbs longl-standi.ng common law only to the{' extent neeessary to
effectuate the clear intent of the legislature. See also Velazqaez V. Jtminéé, 172 N.J. 240, 257, 798
A.2d 51, 62, (N.J. 20025 (noting courts give “fnarrow range’ to,Statutes- fgrantingwimmunity from |

tort liability because they leave' ‘underdressed injury and le_ss resulting frotn wrongful conduct. ).

c. The defendant has the burden of proving all elements of an affirmative defense’

'S.C. Code Ann. § '1'5-3.2—230 grants immunity to physician_s frorn ordinary ne'gl‘i.gence if |
they prove its elements. It is an affirmative defense that must be pleaded or is waived. Howard v.
South Carolina‘Dep’t of Highways, 343 S.C. 149?.155, 538 S.E.2d 291, 294 (Ct. App. 2000)
(“Affirmative defenses are waived ifnot pled.”). In accordance with th1s requirernent, Respondents
pled the obstetrical care exception as an affirmative defense.

. The rhere pleading of an afﬁrrnative defense without supporting evidence is insufficient. It
is 1ncumbent upon the defense to present ev1dence supportlng each of its elements South Carolina
Courts have noted, “It is well estabhshed that a party pleadlng an afﬁrmatlve defense has the
burden ofprov1ng it. Cole v. S.C. Elec. & Gas, Inc 355 S.C. 183, 195, 584 S.E.2d 405, 412 (Ct.
App. 2003) citing Pike v. South Carolina Dep’t of Transp., 343 S C. 224, 540 S. E 2d 87 (2000).

“When a defendant 1nterposes an afﬁrmatlve defense he becomes as to that matter the actor in, the
suit, and the burden of proof rests upon hlm to establish his »afﬁlrr.nat_lve: defense by the
prepondefanee of the evidence." Id. citing Lorick,& Lowrance, Inc. v. ._Juli.us H. Walker & Co., 153

| S.C. 309, 318, 150 S.E. 7 8.9, 792 (1929). Accordingiy,_a defendant cannot rest upon a factually

_ unfounded, unsupported affirmative defense, nor should the same be presented to the jury for

9




determrnation See Hoﬁ‘man v. Greenvzlle 242 S. C 34 40 41 129 S E 2d 757 760 761 (1963)
(holdlng that the tnal Judge properly reframed from charglng an afﬁrmatrve defense to the Jury

where there was no proof of such a defense)

' AS C Code Ann § 15-32- 230)2 subsections (A) and (C) read

(A)Inan aot1on mvolvmg a medical malpractlce claim arising out of care rendered
-~ in a genuine emergency situation 1nvolv1ng an immediate threat of death or serious
bodily i injury to the patient receiving care in an emergency department or in an
_obstetrical or surgical suite, no physician mayt be held lrable unless 1t is proven that
'~ the physrclan was grossly neghgent ' '

’(C) The lrmrtatron on physician liability established by subsections’ (A) and (B)- ‘
shall only apply if the patient is not medically stable and ‘

(1) in 1mmed1ate threat of death or -

(2) in 1mmed1ate threat of senous bodrly 1nJury

Thus for a phys101an to be granted 1mmun1ty ﬁom neghgent acts that at common law hewould

otherwrse be responsrble for he must prove all the requlred elements For a medrcal malpract1ce

cla1m ar1s1ng out of obstetncal care; a. defendant physwian must prove: (l) the claim arises out of

care rendered 1n a g_enuine emergen_cy situation, (2) the patient is nOt; medically stable, and (3) the.

patient is in -immedi_ate threat of either death or serious bodily injury.? If the ’physician proves each

. re'(iuir_ement, then he is not responsible the harms caused by his negligence unless the plaintiff -

proves gross negligence.’
d. Each element must have mean’ing‘idistinct- from the other elements )

. The legislature set fOrth'three distinctre_cnluirements that'the defendant physician must prove

if he wishes to be immune ﬁom his ownacts of 'riiiggligence. Th1s wa‘s deliberate. The statute shoutd

b

‘be read in a manmier which gives every word meariing and every elément a purpose. To define or

2 Section (B) involves a clarm where there is “no- prevrous doctor/patlent relationshlp” between the physrcran and the
patient or the patient did not receive prenatal care. Thrs section is not apphcable to the facts of this litigation.

3 Additionally, the statute explams this limitation. on' liability only apphes to care rendered pnor to the patlent’
-discharge from the emergency department or the obstetrical or surglcal suite.
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interpret any one element in'a manner‘which makes it-identic_al to one of'the others Wo_uldrender |
that eleme_nt;meaningless. .Such COuld not have been the 1ntent of theylegislature.:

- Therefore the criteria by vvhich one must determine medical instability must be different
from hovv one determines the presence of a: genulne .emergency arid how one deterrnmes if there is
‘an 1mmed1ate threat of death .0r serlous 1nJury One element cannot be: a mere restatement of the
others as this'w0uld_ r_ende_rlS’tatutbry language superﬂuous and without 'purpose. ~See In re Decker
322 S.C. 215, 219 471 S. E 2d 462 463, (1995) (“A statute should be ) construed that- no- word,
clause, sentence provrsron or part shall be rendered surplus age of- superﬂuous.. .,"i82 C. J. S
Statutes §'346.).' The'statute'as written"recogn_izes that While there may be a -genuine:emergency
with an immediate threat-of serliOusiharm",' the patient may ',neverthelessbe medically stable. If the
patient is medically stable, then the physician is not_immune from liability for his negligence.

e Respondents failed to prove that “the patient. lS not medlcally stable”

' i. All obJ ectlve ev1dence shows the patlent was medlcally stable

Appellant concedes this claim arose out of care rendered ina genulne emergency 51tuation }
and that the pat1ent r.ecerved care in an‘obstetrical suite Hovvever Appellant does not concede and B
l{espondents vvere reuulred to prove that “the patient 1s not medlcally stable.” Respondents failed
to do 50. Therefore the trial. court should have detenmned Respondents obstetrrc emergency .
_afﬁrmative defense_ failed.as .,a.'_matter of law_. _The ‘tnal court’,s de0131on;to send this question to the
jury was .error Wh1ch preJudrced the Appellant by requinng her to prove gross negh,gence |

The statute refers to a smgular patient when ‘it states the patient is not medlcally stable
In a delivery, the obstetncmn has two patients the mother and the baby. Presumably, the statute

refers to the patient alleging harrn-by,-me_dlcal malpractice.‘__Thls is the 1nfant Julia- in this case.

'Ther’efore,"Respondents needed to prove that the infant patient *isnet medically stable.”
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. The .only objectiye evidence. of record c_learly_p.est_ablishes ..Jul_ia was vmed‘icallyf stable
throughout the labor and delivery ‘There :are three pieces of evidence which show Julia’s condition' S
the fetal momtonng stnps the Apgar scores, and the. cord blood gases No other ev1dence was
d1scussed as provrdmg any 1ns1ght into the stablhty of the patlent Each of these three p1eces of
, evrdence clearly shows Juha was in fact medrcally stable -

| | First, the fetal heart momtonng stnps estabhsh that J ul1a was med1cally stable throughout
labor and dehvery The stnps provide 1nformat10n on the mother s contract1ons as. well as the
| infant’s heart rate heart rate varlablhty, and response of heart rate to uterme contract1ons (Tr p.
348:17 to, 349 2) It is hke takmg the baby S V1tal s1gns durmg the labor and looklng at the pulse
rate. Jd. Dr. Phskow stated the stnps 1n th1s case showed Juha was medrcally stable throughout the
-whole labor and dellvery (Tr.p. 349 3- 11) No expert for the defense ever testlﬁed that the strips
were poor or that they showed Juha was not medlcally stable at any t1me In fact, Dr. Browmng
agreed that the stnps did not show troublmg s1gns such as reduced vanab1l1ty or late or persistent -
o deceleratlons (Tr p. 734: 10 23) The OBGYN defense expert Dr Smlthson stated “the fetal heart
rate monitor stnps showed that the 1nfant tolerated labor very well ” (Tr p. 832 25to 833 2) The
~OBGYN defense expert Dr Ernest stated “Well the baby ] heart rate: was stable S0. there was a' |
med1cally stable heart rate ”? (Tr p- 898 l4 15) Accordmgly, Appellant ] experts Respondents
Aexperts and Defendant Dr: Brownmg hlmself all agree the str1ps show the mfant was domg well
The str1ps prov1de real-tlme 1nformat10n that is knowable by the physrclan throughout labor
: _and delivery.’ Add1t1onal1nformat10n recelved from tests after Jul1a was bom conﬁrmed she was -
» medlcally stable This. 1ncluded the Apgar scores The Apgar score. relates to the baby s color
, breathmg, tone movement resplratory rate and heart rate (Tr P 344 l3 to 345 4) In thlS case,

Jul1a_s APGAR scores at 1.and 5_l"m1.r_1u_tes were,9 and 9..1 (Tr p: 343_ :__5_.),._ Th1__s is about as good as
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one can get. Dr. Browning even admitted the Apgar.scores were good and that they “showed the
- baby was delivered before_there was any rnedicalr instability.” (Tr. p. 731:23 to 732:4). Dr.
Smithson admitted “Of course, we can say that th‘e'baby’s Apgars were.ﬁne.” (Tr. p. 835 :1-4),
Therefore, Appellant’s experts,.Respondent’s experts, and the de_fendant himself all agree the
Apgar scores showed Jnlra was medically stable.’ .dur’ing the del_ivery; S‘imillarly, the cord blood

gases, which are drawn after birth, showed that.the patient was medically stable throughout the

delivery. Dr. Phskow explalned the cord blood gases were w1th1n the normal 11m1ts 1nd1cat1ng the
baby was okay. (Tr p. 347:10-18). Dr. Brownlng stated he beheved the cord gases also showed |

the child was dorng ‘very well. (Tr p. 733:2- 7) Dr. Smlthson agreed that while the blood gases -

might have shown some minor abnormahtles “in h1nds1 ght we can say that the baby was medically
stable.” (Tr. p. 835:3-6). Again, Appellant’s experts, Respondents experts, and the defendant
himself all agreed the cord blood gases showed the patient was medically stable.

There is unanimous agreement among plaintiff experts, defense experts, and the defendant

~ himself that all, obj ective evidence shows the patient was in fact medically stable. The strips, the '

Apgars and the cord blood gases all conﬁrm thls However Respondents attempted to escape th1s
reality by argulng the Ap gars and cord blood, .gases are only known in h1nds1ght ” Dr. Browmng
v admltted the ev1dence showed “the baby was dehvered before there was any medlcal instability.”
(Tr p. 732:1- 4) Dr Browmng was asked “So at no time in those 45 seconds were the pat1ents
med1cally unstable‘7” to- Wthh he responded “In h1nds1ght no.” (Tr P 732: 5- 7). Dr. Smlthson
admitted i in “h;nds1ght;we know t_hat the baby was ,r_n_ed1_cally stable.i’_" (Tr’.-,p. .834; 1:8.—2__5)._; L
Respondents.overlookwthat even_if thelApgarsand. cord blood,gases w:er(e'n_ot,known-.until
after deliveryz ‘the heart mon_itOring_ .strips proyided inforrnation 1n r_eal-tim.e v throughout the

delivery. This information was not known “in hindsight,” and e_y_er_yone_ agreed ,the strips ‘showe‘d
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the baby was doing ﬁne_. Therefore, it is no defense to a’r'gue that the Apgars and cord gases were
- only_ known in '_,hindsrght because the hearvt.,monitorin‘g strlps still showed real-time medical
‘ stabihty. The Apgars and cord gases merely conﬁrmed what was already known and shown on the
strips. The defense experts never presented any r‘ne/divcal evidence_ kno'wn by the doctor during the
delivery that shoWedf-med.ical instability. They presented 1no e_viderice to contradict.the: strips.
Therefore, the defense experts’ cries of ‘fhindsight” ignore the evidenoe of record known and
_knowable durlng the delivery which de’monstrates me_dical stability.

- ii. Defense experts picked a def‘mltlon of “medlcally stable” that defies
ordlnary meaning and takes the statute beyond its intent

When asked if shoulder dyst001a is a medlcally stable s1tuat10n Dr. Ernest answered,
“Well, it depends on how you define medlcally stable ” (Tr p. 898 8-12). Dr. Ernest then explalned
what medical stablhty meant to hlm at least as the term relates to the opinion he was paid to
provide to support the defendant physician. Dr. Ernest stated:
If you talk about a particular part of the baby, is the heart rate stable? Well the baby's
heart rate was stable; so there was a medically stable heart rate. If you talk about the
brain, during the 45 seconds of this delivery, the baby's brain was medrcally stable but
o if you look at the big plcture it was a med1cally unstable condrtron '
(Tr p 898 13- 18) e .
" Per Dr. Ernest even if the obJectrve med1ca1 ev1dence hke heart rate or bram status show a med1ca1
' stab111ty, the baby st111 could be med1cally unstable 1f you contrive a favorable deﬁmtlon Dr Ernest ‘
- asksusto “look at the b1g plcture ? but from what is the blg p1cture compnsed 1f not med1ca1 ev1dence‘74 :

Dr. Ernest prov1des an. analogy to show what he cons1ders the scope of medlcal 1nstab111ty He

_ glves the scenario where he tr1ps and gets a cut on h1s forehead that starts to bleed He can talk walk

# Dr. Ernest’s entire discussion of medical instability contradicts his deposition ‘testimony. The deposition transcript
reads: Q: No question the Byrd child was medically stable throughout labor, delivery, including the shoulder dystocia -

resolution time of 45 seconds? A: Because Dr. Browning did a very expeditious-and safe delivery, that’s exactly right.
(Tr. p. 972:9-18). Only at trial did Dr. Ernest first start describing the potential for instability, in a general sense.
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breathe he has a good heart rate hls heart is fme his brain is fine but the cut is bleedmg Dr Ernest -
said if's someone puts pressure on this cut or 1f he gets stltches then he d be ﬁne Dr Ernest concludes
s “I imght not have even lost enough blood to be transfused but it 1s a medlcally unstable condltion |
”. (Tr p- 898 19 to 899 10) Dr Ernest then relates hlS scenario to thlS case stating, ‘50 Ithink that s
a little bit like what happens wrth the shoulder dystocra ” (Tr p 899 11 14) | -
Per Dr Ernest 1f you have a cut on your head that needs a stitch you are medically unstable |

You are medically unstable even 1f the bleeding w1ll stop ﬁom minor medlcal attention such as‘ a stitch
or even Just press’ure You are unstable’even 1f you have only Just begun to bleed.and your vitals are
rcompletely norrnal According to. Dr Earnest thls is. all that is necessary e

| Dr Ernest S analogy highlights the absurdity of his pos1tion He has deﬁned medical 1nstab111ty
so broadly it is unclear what the statute would not cover. When is a cut that can be stopped from

bleedmg bya stltch or even Just pressure medical 1nstab111ty, even from a layman ] perspect1ve‘7 Where :

' does speculation on potential .future occurrences and condition changes stop‘7 What if the patient o

theoretically might have a blood clotting d1sorder? If left un-sanitized, the cut might get mfected What -
~if the patient has a compromised immune system? Never mind none of _this is present. Even if blood

loss eventually-leads to death, what relevancy does that have to'_assessing a specific patient’s status? Is

the doctor placing the stitch‘ providing care tg ui'istable patient simply' because bleeding is bad,
w1thout any regard to the pat1ent ] actual medical status? Is the patient medlcally unstable even though
he ‘was cut only a moment ago and is Walking, talking, moving, breathing, has a good pulse and has
no signs or symptoms his- condition is changing for the Worse'? Any honest deﬁmtion of stabrlity ‘

: requires the answer to be no. Most out51de the medical ﬁeld might not be familiar w1th shoulder__ '
dystocia. However,hopefully Dr. Ernest’s claim that shoulder .dyst001a is like a person w1th a cut in

need of a stitch puts the question of medical stability in its prop'er perspective. :

Additionally, Dr. Ernest’sdefinit_ion of medical instability p.‘ays no regard to the actual, current

status of the patient. He discu_sses a person who might, potentially, in the future, lose sufficient blood | |
_ s . _




to become at nsk of senous harm desp1te there bemg no drscussron of the person presently showmg

any srgns of 1nstab111ty The statute is Very clear It states the l1m1tat10n applles rf the patlent lS not

_ medlcally stable » It requrres actual medlcal mstabllrty, not the rrsk of 1t If the leglslature had 1ntended

gL

th1s 1t certarnly knew how to draft the statute for thrs effect One need only look at the remamder of

. the same sentence to see how thrs could have been accomphshed Subsectlon (C) contmues, and (@1

1n 1mmed1ate threat of death 2 The legrslature could easrly have modrﬁed medlcally stable ”? wrth'

,’ [14

- aword suoh as “threat r1sk or potentral ”? It drd not Therefore these addrtronal Words should not

be read into the statute “In mterpretrng a statute words must be grven therr plam and ordrnary meaning .

wrthout resortrng to subtle or forced constructlon to limit or expand the statute s operatlon R_owe V.

Hyatt 321 S. C 366 369 468 SE2d 649 650 (1996)

relates only to whether there is an 1mmed1ate threat of 1nJury Such a deﬁmtron renders thrs element

mdlstrngurshable from the third and gives medlcal stabrhty’ no purpose w1th1n the statute. The statute
‘must be mterpreted in a manner that nges each Word, each'element, meanrng and not render ‘any
linguiage superfiusus. As suck, Dr. Brmest’s definition aniot stand for this reassn as well- Because

: Dr'. Earnest contrlved a deﬁnltion”of médidal stablhtyfarbeyond aﬁy-'réééénablé'uhaer‘s‘taxiding"éf the

B Dr Smrthson attempted the same In descrrbrng shoulder dystOcra Dr Smrthson stated
It $ no drfferent than somebody Who hves through surgery When they are in surgery, :
~ they are not medrcally stable. When they re on a resplrator they are not médically
“stable. When they get done with the surgery and they survive, then you can look back
. and say they re medrcally table :

| (Tr_._p. 835:8-12).

)"'

5 As with Dr Ernest Dr. Srruthson completely changed his opinion regardrng med1cal stabrhty for trral The
deposition transcript, as read iri‘court, reads: Q: is it your opinion then that this child was medically stable at-all -
times through delivery of the body? A: *As best I can tell from the medical record, yes. The baby seemed to be fine.
(Tr. p. 834:5-14). Only at trral d1d Dr. Smithson first describe his assessment of medrcal stabrhty as one 1nvolv1ng
hindsight. . .
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Thus per Dr Srmthson the 1nstant any surg1cal procedure begms ona pat1ent the patlent is medlcally

unstable Agam thlS is patently absurd Defense experts cannot stretch the statute bound the bounds of -

1ts 1ntent10n to immunize every doctor from the neglrgence he comrmts dunng surgery Reasonable

' deﬁmtlon of the term does not allow it. If th1s were the case, every patlent rece1v1ng knee replacements

th replacement gall bladder removalh lrnplants C- sect1ons and l1terally ‘any procedure that
techmcally qualrﬁes as surgery would be rnedlcally unstable the rnoment the procedure began Surgery
1tself does not render a pat1ent unstable Legrslatwe Jntent was not 't\o unrnumze doctors from
neghgenceunder every‘cncumstance for whlch their servlces were requ1red The statute setslforth the
requlrernents for nnmumty, and. these requlrernents rnust be understood by thelr ordlnary terms and
strictly construed For th1s reason, Dr. Srmthson s purported deﬁn1t1on of medlcal 1nstab111ty falls to

lend any support that Julia was not medlcally stable durlng her dellvery

“Stable” has been defined as “not changlng or fluctuating.” Merriam-Webster Medical -

Dictionary, httDS'//www merriam—webster corrl/dictionarv/stable#medicalDictionarv, February 2,

2017. Julla s condition d1d not change It was not ﬂuctuatmg The fetal strrps showed Juha was doing
well Had problernatlc changes appeared on the strrps then Juha nnght not have been medrcally stable
However th1s never occurred. The stnps showed no change n her condrtron.‘ The defense experts crted

. w:' Y f

to no- ev1dence showmg any change or ﬂuctuatlon m condltlon Therefore based upon a reahstlc

deﬁmtlon mstead of a self-servmg one, Julla was med1cally stable throughout the shoulder dystoma '

Any effort to d1scuss how her cond1t1on rrught have changed if' it had lasted longer is n‘relevant The -

statute by ‘its language does not dlscuss potentral threat or tisk’ of mstabrlrty It requlres actual

‘1nstab1h’ty. Based apon a medlcaltdrctronary deﬁn1t10n_ of stable, »'J_uha was _medlcally stable 'throughout '

the shoulder dystocia: Therefore, it was error not to' rule as a“rn'atter': bf_law that‘ the obstetnc emergéncy
affirmative deférise did not apply to the facts of this case, arid Appellantwas prejudiced as a result.
- i ‘Respondents never showed the patient in this specific delivery was not

medically stable
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Finally, Dr Ernest only discussed ina general sense whether or not dehvermg a baby when
shoulder dystocm is encountered is.a medlcally stable sxtuatlon He fa1led to tie anything about the
speelﬁcs of this dellvery toa determi_nation that this child was notmedu_:__a_l-ly s.table at any'point«dunng
this shoulder dystocia. Dr. Emest'cited 'not-hing in the'_rn'edical record.,to.support his‘bald.COnelusion o.f
medical mstability He merely stated like the person w1th a cut on hlS head itisa medlcally unstable
situation when a delivery is comphcated by shoulder dystoma Drs. Smlthson and the defendant also
failed to tie general discnssmn of the condition to‘the faetu_al presentatron of this specific patient. - -

| A claim of general ‘medical instability no better proves _a_cttial_ rnedieal instability than if a
plaintiff were, to claim that, generally, this type of injnry is caused by *“X’i” without stating specifically
that “X”‘eause'd the injury in the case at hand. ~Just as discu_ssio_n‘of, general causation would fail to

satisfy the requirement of specific causation, so too does a bald claim that a situation is, generally,

medically unstable fail to the satisfy statutory requirement of Section 15-32-230. Respondents were

- required to tie a finding of medical instability to the specifics of this case. They did not and as such,
Respondents failed to prove medical instability.

f Dr Brownlng admitted that he beheved the patlent was not in- 1mmed1ate
threat of death or serious -bodily i mjury '

The 1ssue regarding Whether the patient 1n th1s case was . mi nnmedlate threat of death” or
serious harm turns ona different issue t»hanl prevrously_dis_cnssed for‘medioal stability._ With respect to
this element, the defendant doctor_elearly_and nneqniyoeally adrﬁitted there Was no irhrnediate risk of
serious injury. As sach, the defendant doctor’s stated_ subj eetiye belief that h_e..neyer thoilght the batient
was m immediate risk of serion_s harm required;a‘linding that the obstetric e_rnergency afﬁnnativ_e
defense failed as a matter of law. - | |

: | Dr. Br_owni_ng was asked the .follovying:

Q: This child was never at immediate threat of bram damage in those 45 seconds, was
she? :
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A: No, but you’re not — what you’re thmklng is to resolve this nght away in a correct
fashion.

Q: No patlent as at rrsk or at 1mmed1ate threat of death or serious permanent —or -
senous bodily injury during those 45 seconds; true?

A: Well, at the very start of recogmzmg the shoulder dyst001a that threat of brain
injury, that threat of death is there. You go through your motions. You're not lookmg :
at the clock to, resolve that problem. :

Q: But there’s no unmedlate threat for at least five to seven miriutes; true?

A: Well, I would say that when you start gettmg over two or three mrnutes there s
increasing risk of problems.

Q: But in the first 45 seconds, there’s no immediate threat of any serious harm; true? .
A: True.
(Tr. p. 731:5-22).
- No amount of defense expert testimony can un-ring this bell. By Dr. Browning’s own admission, he a
did not believe this child was in immediate threat of -seri'ous harm. Julia’s delivery took forty-ﬁve
seconds ﬁom the time the head delivered to the time of complete delivery. (Tr. p. 342:22-343:1).
Although Dr. Browning s_tat_ed that around thr,ee',m.inutes he would have concerns, this df?liy ery&
finished in 'forty;ﬁvelseconds. Dr. Brot;vnin-g edmitted there was plent'y‘ of time to do .additional
maneuvers. (Tr. p. 727:9-19). ])lr;'Brovsl:ning eoutir_lued: SRR
Q' As loug as the- shoulder dystocra is resolved within forty-five seconds -you
_know as you said before the two mmute mark, there s no 1mmed1ate nsk of any
- serious harm? T : N
A: Right.’ Generally.:
Dr.-Browrﬁng’s etdrnissi‘ori should have closed the"door to his use of the Gbstettic emergencyshield
from ligbility "’for his own negligence. - | | S
The defense experts can try to describe the situation however they. t?vish; but the truth is Dr. |

Browning, when managing this shoulder dystocia, did not believe the child was at immedrate risk
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: of serious harm Dr. _BroWning admitted that he would not have believed the child.was at inamediate '
risk of serious harm ‘until apbroxirnately tw.o‘t_o three minutes had passed. In this (;ase,'on/‘ly‘fort_y-
five seconds Ah:ad passed. The physi‘cian’s subjectiye belief 'that a _sit_Uation created an immediate |

kthreat.(or thati_the patient ‘was not rnedic_al_ly stable) oertainl-y reriuires _comp_etent e\ridenee that ‘
objectively\establishes.the same. Otherwise, the ,:p_hysic’ian the physician_ could simply claim he

.believed there was a_nvimrn_ediate nsk and skirt liability, no matter how preposterous the claim -
might be. However, a statement by the defendant that he did _nbt believe the situation created an
immediate risk of harm ends the inquiry.

By analo gy, assume there is a clairn- of self-defense in a criminal- trial, but-ithen' the -
defendant takes the stand and testifies  she never. actually believed she was_ in danger. Would it

:matter if several defense experts testified that a reasonable person in the sam_e;situation _would have

 believed herself to be at risk-of harm" No. The admission ends the inquiry. ,Not‘only must a
reasonable person_have entertained the belief, but the defendant must ha\./e-belie\‘/ed it herself. If
not, there is no defense. Sirnilarly, for a physician to immune from his neglig_ent acts, the p_hysiciaﬁ - ,
must have actually believed the patient. was 1n inirnediate threat,of harm O‘therwise, what would "

_be the rationale for protecting h1m fr0ni negligence‘7 Hemust have.appreoiat'ed that the' situ_ation o |
involved an immediate threat of harrn' (or a genuine-ernergenCy or that the patient is not medically
stable). Because Dr B'rowning‘adr_nitted he did hot believethe patient was in‘imrrwdiate threat of
hann, he is not brotected by the statute.. Therefor_e; the trial court erred by 'allo'w'ingvthe' jury to
determine if the statiite applied instead of ruling as a matter of law that it did not.

g. "Appellant_ was prejudiced by the trial court;.s ruling -
If the barties agree to ‘anything,. it should be that if the trial court’s ruling was in error, then
Appellant has been prejudi‘ced; Without the obstetric emergency affirmative defense, Respondents |

would have been responsible for their ordinary negligence. With the defense, Appellant must prove
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‘ Respondents were grossly‘ 'n,egligent. The jury determined the defense‘applied.. ’Iherefo're i—nstead

the‘ -jury had to .deterrmne .whether.the .physrcmn: falled to exercrse even.the shghtest,of;care in the
c1rcurnstances Movrng the evrdent1ary burden from ordlnary neghgence to gross neghgence

clearly prejud1ced Appellant Therefore the trral court commrtted revers1ble error by falhng to rulef '

the obstetnc emergency afﬁrmatlve defense ‘had not been estabhshed as a matter of law i

CONCLUSION

- .Until clarity on the obstetric emergency affrrrnatiye defense statute is _obtained, experts will

define itstemls ‘however they see fit to serve the needs of their ernployer.. With a __few words, Drs.

Smithson and Ernest immunized from ordinary negligence all fellow phy_sicians who treat patients

“in need of surgery, or who need only a stitch. Th1s tortured definition does not reflect the intent of
-the legislature. All objective medical evidence 1n this case showed medical stability. Discussing
 shoulder’ d’ys'tOcia,; generally as medically unstable per one’s own contrived definition is

- insufficient. ‘Discussi‘n__g-‘p_otent_ial or future changes in the patient’s -condition is 'i‘nsufﬁci_e_nt.

Moreo\_}er'_,' Defendant Browning__took this afﬁrrnatii{e defense off .the table when he COncede_d one

of its elements was not _present, No amount ¢ ' :a:idz_expert testimony changes Dr. Browning’s

coricession that he believed thezpatient' was not in -.irmnediate threat of harm. -
For the foregorng reasons the tr1al court erred by not determrmng the obstetrrc emergency
afﬁrmatwe defense farled as a matter of law The Jury determlned the defense apphed and

Appellants ‘were preJudlced as a result Therefore, Appellants respectfully request this court

: reverse the de0151on of the tnal court and grant Appellant’s motlon fora new trral absolute
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" Post Office Box 550 o

~ Florence, SC 29503

“t. (843) 662-3281
£. (800) 859-7028

Attorneys for Appellant

February 13, 2017



THE STATE OF SOUTH CAROLINA |
In the Court of Appeals

APPEAL FROM FLORENCE COUNTY v RECEWED :

Court of Common Pleas .

. FEB 14 2017
William H. Seals, Jr., C1rcu1t Court Judge - SC COU it Of i\ppeals
| Appellate Case No. 2016-001 551 |
Christy Byrd, as Next fﬁend of Julia E., aminor, ........ e S Appellé.nt',
McLeod Physician -Assoeiates 11 and Dr. John B. Browning, ..... .. cas RTPR Respondents.

PROOF OF SERVICE

-1 hereby certify that one copy of the Appellant’s Initial Brief in the above-referenced
matter was served by U.S. Mail, postage prepald on February 13,2017 addressed to the
followmg counsel of record:

Elloree A. Galnes
Molly H. Craig

' Hood Law Firm, LLC
Post Office Box 1508
Charleston, SC 29402 ' o

' . GRAHAM LAW FIRM, P.A.

'Edward L. Graham (SC Bar: 2483)

- J.Layton Ruffin (SC Bar: 78267)
Diane M. Rodriguez (SC Bar: 11274)
GRAHAM LAW FIRM, P.A.

Post Office Box 550
Florence, SC 29503

t. (843) 662-3281
f. (800) 859-7028

Attorneys for Appellant
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February 13, 2017 RECEWED

The Honorable Jenny Abbott Kitchings n
Clerk, South Carolina Court of Appeals FEB 14 iy

1220 Senate Street i1 &d B
Columbia, South Carolina 29201 SG Court of Appeals

Re:  Christy Byrd, as Next Friend of Julia B., a minor, Appellant, v. McLeod Physi'éian
Associates Il and Dr. John B. Browning, Respondents.
Appellate Case No. 2016-001551
Dear Ms. Kitchings:
Enclosed for filing is the Appellant’s Initial Brief and Designation of Matter to be Included in
the Record on Appeal in the above case. By copy of this letter, I am serving attorneys for
Respondents with a copy of the same. Please return a clocked copy to me using the enclosed self-

addressed, stamped envelope.

Thank you for your attention to this matter.
Very truly yours,

{
J. Layton Ruffin

Enclosures
cc:  Elloree A Gaines Esq

Molly H. Craig Esq

GrAHAM Law Firv, PA.
383 West Cheves Street, Florence, SC 29501

MaiN OFFICE SATELLITE OFFICE
P.O. Box 550, Florence, SC 29503 P.O. Box 604, Sumter, SC 29151
Phone 843.662.3281 Phone 803.774.4444

EFax 1.800.859.7028

EGraham@GrahamlLawFirm.net » Diari_eR@Gr;a'h'é"‘r‘}_r’j:Léwi:irrh.net * JLRuffin@GrahambawFirm.net

R




[eSPOg).
Xl 8
’ ~ o AN
TRk £ (0 i
’__.:.. ] “emmm—— PITNEY BOWES

: .-v-'?".& k02 1p $ 002.240°

110001605514 FEB 13 2017
(% MAILED FROM ZIP CODE 29501

re 14 200

s T TTETT ST n Lt s
& A e et

P

|| GRAHAM LAaw

Shining a Light on Safety, Guiding the Way to Justice.

GrAHAM Law Firm, P.A.
383 West Cheves Street, Florence, SC 29501
P.O. Box 550, Fiorence, SC 29503

TO:

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeal

1220 Senate Street

Columbia, South Carolina 29201




