THE STATE OF SOUTH CAROLINA RECEWED

In the Court of Appeals

No. 2016-002059 FEB 16 2017
APPEAL FROM LANCASTER COUNTY |
Court of Common Pleas | SC COUﬁ' of Appeals

Clyde N. Davis, Jr., Special Referee

John Challis, Jennifer Challis, Robert Baust, Zeljko Cvitkovic, Stephaﬂic Cvitkovic, Aarik
Eberhardt, Amy Eberhardt, James English, Socheata Koy, Carl Flatau, Patrice Flatau, Keith
Gonsalves, Sandy Gonsalves, Jonathan Hardin, Maia Hardin, Jay Hurley, Joanne Hurley,
Alastair Jones, Tamara Jones, Mike Nickel, Chuck Powell, Christine Powell, Lane Reavis, Kym .
Reavis, James Seidel, Deborah Seidel, David Templeton, Jennifer Templeton, Elizabeth Yegge
....................................... .....Respondents, : '

Jeffery Horning and Janet Shander-Horning ...........ccovvevvirnienneennnnnnnnn. Appellants.

APPELLANTS’ REPLY IN SUPPORT OF MOTION FOR (I) LEAVE TO FILE RULE 60
MOTION AND (II) STAY OF APPEAL PENDING DETERMINATION OF RULE 60
MOTION
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NOW COME Defendants-Appellants J effery Horning .and Janet Shander-Horning (the
“Appellants”), by and through their undersigned eonnsei, and snbmit this reply (a) in further
support of their motion (the “Motion for Leave-and Stay of Appeal”) for leave to file a motion
for reconsiclieration (the “Rule 60 Motion”) in the Court of Coﬁmon Pleas, County of Lancaster
(the “Trial Court™), pursuant to Rule 60 of the South Carolina Rules of Civil Procedure and (b) in
response to Respondents’ Return to Appellants® Motion for (I) Leave to File Rule 60 Motion and

(II) Stay of Appeal Pending Determination of Rule 60 Motion (the “Response”).

Respondents make several misstatements in the Response which Appellants are
compelled to address. }First, Respondents incorrectly state at 7 4 of the Response that the
undersigned had not yet been added as counsel in this case when Appellants filed the Motion for

" Leave and Stay of Appeal. That is incorrect. The undersigned appeared in this case as counsel
for Appellants on December 30, 2016. The undersigned, en behalf of Appellants, then filed the

Motion for Leave and Stay of Appeal on January 19, 2017.

Second, counsel for Respondents did question Appellants as to why Appellants were
proceeding in two couns simultaneously for what Respondents’ counsel misunderstood to be the
“same relief.” Response at ] 5. Respondents mischaracterize Appellants response to this
inquiry. First, Appellants were aware of the motion to stay filed in the Trial Court (or at least
served) by Mr., Whitt and told counsel for Respondents on several occasions that once Mr. Whitt
withdrew as counsel in the Trial Court, Appellants could and would withdraw that motion to stay
. the order pending appeal (which Appellants.profnptly did last week contemporaneous with filing
their substitution of cdunsel). Second, and although it is now a moot point, the relief requested
| by Mr. Whitt in the Trial Court is not the same relief being songht by Appellants in the Motion

for Leave and Stay of Appeal. Mr. Whitt sought a stay of the order of the Trial Court pending
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prosecution of this Appeal. Th_e undersigned counsel is seekiﬁg leave of this Court to file the
Rule 60 Motion in the Trial Court and a stay of this appeal pending the Trial Court’s

determination of the Rule 60 Motion.

Third, Respondents misstate and mischaracterize Appellant Janet Shander-Horning’s
testimony in the Trial Court. When Ms. Shander-Horning observed the children walking on the
path beside her home, it was during thé 2015-2016 school year. Pursuant to the Trial Court’s

Order Granting Partial Summary Judgment dated October 20, 2015:

[plending final resolution of the developer’s intent ... no use shall be made of the
easement for purposes of going to and coming from Harrisburg Elementary
School by ... persons ... from the hours 6:45 a.m. to 8:00 a.m. and 1:45 p.m. to
3:00 p.m.” ‘ '

Suinmary Judgment Order at p. 2. A true and correct copsr of the Summary Judgment Order is
attached hereto as Exhibit A. The Summary Judgment Order enj oining use of the path was
-entered in the beginning of the 2015-2016 school year, and not reversed until a}fter the close of
thé 2015-201 6 school year and before the start of the 2016-2017 school year by the Amended
Order of the Special Ré:feree (the “Amended Order™). Therefore, it was not possible for Ms.

| S'hander-'Homing (or anyone)to measure the volume of usége. on the path (and assess whether
such usage was burdensome) because no one was pemﬁtted to use it for the purpose of walking
to/from school for almost the entire school year. Since the Summary Judgment Order’s
injunction was reversed by the Amended Order, and as Appellants will show with greater detail
and evidentiary suppbort in the Rule 60 Motion, upwards of 60'\people per day began to use the
path to walk to/from school and dangerous conditions have arisen on the Hornings property and
Norwalk Lane ‘as' a resﬁlt of the burdeﬁsome use. The Special Referee specifically stated in his

. Amended Order that;
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the existence of the elementary school has not been proven to be any burden on
the easement. .. There is no proof at all of the number of persons using the
easement for general purposes or for school purposes. Absent compelling
evidence that the easement was being overburdened or used for illegal or
dangerous purposes, there is no evidence that would persuade this Court to restrict
the use of the easement as an access for ... access to Harrisburg Elementary
School.

Amended Order at 9-10. Now that the injunction has been lifted and people are using the path in
large volumes, compelling evidence of burden on the easement does exist, and Appellants have

the right to present such evidence to the Trial Court.

Finally; the Trial Court concluded that “[t]here is no limitation of record or invthe_
evidence in this cas.e limiting the use of the easement.” Amended Order at 13. The Trial Court,
at its ruling on Summery Judgment, urged the parties to go out and obtain evidence of the
developer’s, John Wieland Homes (the “Developer”), intent when it built Karriker Court and the
disputed path. 'While there was an email from an employee of the Developer, Mr. Andrew
McCoy, clearly defining the intent of the De\'feloper, the email was hearsay and thus
inadmissible. At the time of trial of this matter, Mr. McCoy had moved to Tennessee and W_as
still working for the DeVeloper and unable to speak freely with the Appellants or Respondents
. per the direction of the Developer’s corporate counsel. Only recently Mr. McCoy has left his
position_at the Developer and moved back to the Carolinas and made himself available to
_provide evidence in this case. The Trial Court was unable to consider the email of Mr. McCoy
not because it wes irrelevant to the action, it was directly on point with respect to the
Developer’s intent in building the path, but because the email .was unverified and thus hearsay.
~ Attached hereto as Exhibit B is a true and accurate copy of the Affidavit of Andrew M. McCoy
and the email discussed herein and in the Response. If permitted to file their Rule 60 Motion, '

Appellants‘ will submit this new evidence in the Trial Court. It will not, as Respondents suggest,
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result in “extensive new discovery” by the Respondents. At most, Respondents can speak to Mr.

McCoy informally and obtain their own affidavit or depose Mr. McCoy. The evidence provided

by Mr. McCoy is newly discovered and previously unavailable evidence that Appellants are

authorized to present to the Trial Court under Rule 60. Respondents cannot block this new

evidence solely because it does not support their position in the case. \

WHEREFORE, the Appellants respectfully request that this Court grant Appellants leave

to file their Rule 60 Motion with the Trial Court and stay the above-captioned appeal pending the

\

"Trial Court’s determination of the Rule 60 Motion.

Respectfully submitted, this the 15" day of February, 2017.

YW

7 Adam Y. Horner (syBar 781
Hamifton, Stephens, Steele + rtm PLLC
South College Street, Suite 2020
Charlotte, North Carolina 28244
(704) 344-1117 -
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STATE OF SOUTH CAROLINA

COUNTY OF LANCASTER

John Challis, Jennifer Challis, Robert Baust,
Zeljko Cvitkovice, Stephanie Cvitkovic, Aarik
Eberhardt, Amy Eberhardt, James English, -
Socheata Koy, Carl Flateau, Patrice Flateau,
Keith Gonsalves, Sandy Gonsalves, John
Harden, Maia Harden, Jay Hurley, Joanne
Hurley, Alastair Jones, Tamara Jones, Mike
Nickel, Chuck Powell, Christie Powell, Lane
Reavis, Kym Reavis, James Seidel, Deborah
Seidel, David Templeton, Jennifer Templeton
and Elizabeth Yegge

Plaintiffs,
vs.
Jeffery Horning and Janet Shander-Horning,

Defendants.

IN THE COURT OF COMMON PLEAS

Case No. 2015-CP-29-00694
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This Motion was heard on September 24, 2015. Both Plaintiffs and Defendants filed
motions for summary judgment and presented affidavits and other evidence in support of
their contentions. Partial summary judgment is appropriate as set forth herein, leaving a

single issue of material fact to be resolved.

EXISTENCE OF THE EASEMENT

There is no basis for disputing the existence of an easement. The easement was
created by the developer John Wieland Homes by depicting it on a plat showing the

Bridgehampton subdivision.

THE SCOPE OF THE DISPUTED EASEMENT

. An action to determine the scope of an easement is an action in equity, Hardy v.
Aiken 369 S.C. 160, 631 S.E. 2d 539 (2006). “A grant of easement is 1o be construed in
accordance with the rules applied to deeds and other written instruments.™ Binkley v. Rabon
Creek Warershed Conservation Dist, Of Fountain Inn 348 S.C. 58, 71; 558 S.E. 2d 902, 909




(C1. App. 1998) (internal quotation marks omitted). In construing a deed it is axiomatic that
the intent of the grantor a1 the time of the conveyance is paramount.

As noted in Rhett, v.Gray (Opinion No. 5066, S,C. App. 12/19/2012) : A
fundamental principle is that an easement for the henefit of a particular piece of land cannot
be enlarged and extended to other parcels of land, whethér adjoining or-distinct tracts, to
which the right is not attached. .... The purpose of this rule is to prevent an increase in the
burden upon the servient estate, and it applies whether the easement is created by grant,
reservation, prescription, or implication.” (citing Adams v. Winnett 156 S.W. 2d 353, 357
(Tenn. Ci. App. 1941)(internal quotation marks omitted). :

Plaintiffs cannot expand the disputed easement beyond the alleged original use
intended at the time of the grant of the easement. That is an issue of material fact left 10 be
developed in this litigation, /

INTERIM USE OF THE DISPUTED EASEMENT

Pending final resolution of the question of the developer’s intent, the Court imposes
the following limitations on use of the disputed easement. No use shall be made of the
easement for purposes of going to and coming from Harrisburg Elementary School by
children and/or persons accompanying them to Harrisburg Elementary School from the hours
of 6:45 a.m. to 8:00 a.m. and 1:45 p.m. to 3:00 p.m. on days that school is in session.
Defendants are required to refrain from interfering with reasonable use of the dispﬁted
- easement outside of the time frames listed above.

CONCLUSION

Ruling -on the standing issues raised by the Defendants is deferred at this time. For the
reasons stated above, partial summary judgment is granted. -

Sixth Judicial Circuit

/D(/ 20 2015
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AFFDAVIT OF ANDREW M. MCCOY

ANDREW M. MCCOY, being duly sworn, states as follows: -

I am an adult ci,tizeﬁ of North Carolina over the age of eighteen (18) years and am
competent to testify. I make this Affidavit based on my own personal knowledge.

1. Iam cun'enﬂy aproject manager fora large private home builder in Charlotte, North

Carolina.

2. Previously, I was a Division President:of John Wieland Homes:and Nejghborhoods

in Nashville, Tennessee. Iheld that position from July of'2015 to approximately January 2016.
3. Lamthe author ofthe email attached hereto-as Exhibit A dated Nevember 12, 2014,

4:50 P-M., EST té Janet Shander-Horniing and =copying'3 effery Horning, Tariya Baust and other

parties (the “Emiail”). The version of the Emaﬂ.‘atfacﬁed‘hereto isa frue and decurate copy of sare.

4, At the time I ﬁote the Bmail, I was a Vice President of Construetion at John

October of 2008 until I moved to Nashville, Tennesses to become-a Division President.
5. John Wieland Homes and Néighborhoods is a developer and homebuilder in the
Southeastern United States and planned and built the development known as the Bridgehampton

Community, which is the subject of the Email.
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THISthe_ /5 day ofi&agmfe 2007.
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My commission expires:
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-From: \ -Andrew-McCoy -<‘Andrew.Metoy@JWHf07MES:cOm>.-

Senk: Wednesday, November 12,:2014 4:50 PM

To: Jariet Shander-Herning

Ce: Yeff Horriing'; "Tenya Baust’; John & Rachel McKenzié'; Coveriants Committee; Jeffery D.
_ A Catos; Penelope Karagounis; JURY E BOONE

Attachments: . MB 2005 PG 94.1if; MB 2004 PG 60:ti '

Jaheﬁ

Please be aware this will be my last corresporiderice on this jssile. Ihave also copied some’ of
the key folks with: Lancaster County.. l have mcluded the plats for evetyonie’s review.

John erland was developer and owner of thelands in the Bridgehampton community atthe
time plats were recorded or: subsequently amended. ‘As ownerand developerwe record
countless easements across-our property which is later transferred and becomes the property
of each subsequent buyer. The easements range from Samtary Sewer easements, to Storm
Sewer easements, to Landscape easements, and-in your case, an ingress/egress

easement. Since we arefwerethe owners of the land, the sasement rights are established by
the recarded plat and we do hiot in-turn Fecord easement agreermehts with ourselves.

The easements are clearly iabeled on the recorded: plats and by those abels sach subsequen’t
'buyer €an wientlfy the easement on their property and for whose benefit the easement was
recorded. A Storm Sewer easement is-established for access for fuiture maintenance and
repair.of the storm system. A Sanitary Sewer easement is established for aceess for futuie
maihtenance and repair of sanitaty sewer lines. An‘ingressfegrass sasement is establishfor
access in-and overthe land it eicumbarsand for future mamtenance and repairs that may be
required to keep the mgress/egress passable

In your partlcular case, the ingress/egress easefient was: record to-establish aégsss from
Karriker Court to Norwalk Lane. Thereby, the easenient was recorded in Favor of John Wietand
Homes and the future owners of property on Karrikes Court: Along these lmes, all ownership,
maintenance, and repair of public sidewalks and areas of ingrass/egrass within the South
Carolina portlon of. Bridgehaimpton are fullythe responsibility af the Homeownars Asseciation.

Lastly, John Wie’la‘nd Hoines establishéd the easemeiitaiid installed the sidewalk in early
2004, Asa subsequent owner, you closed on the home ih Junesf 2011, {¢ah oiily assume
that you did not raise any objec?cxon to.the sidewalk at the time of purchase or any objections
overthe last three plus years since the puichase, -lalso assume your objection hoiw 1§ Aot over
the use and.access of the easement by the residence on Karriker Courtbut rather by

1



elementary.aged children using the access in the early morning hours to walk to the new:
school behind Bridgehampton. | can certainly sympathiize with you and | also think parents
-and children are at risk becayse of the current situation. Ifeel that during the planniog
process for the school-one of two things shoild have aeceurred. Either awell arked and
potentially signalized crosswalk should have been installed o a decumented position from the
school system administrators restricting walking access to the school.

My hope is 'tjﬁe _p‘arﬁes involved will-c-omm-u-nicate with ene dnetherand that the residence _
along Karriker Court will not be arbitrarily cut off from walking -access fo the cormmunity and
the community amenities. Across an easement establish-solely for their bengfit.

Common ground exist, | hope you all are able to firid it.

Andrew W NMcCoy

Vice President of Caristruction
John Wieland Homes and Neighibiorhoods | JW Homes, LLC
8325-D Arrowridge Blvd, | Eharlotte NC, 28273

0: 704-679-5551 | m: 704-309-8833
andrew.mecovi@iwhomes.com

jwhomes.com

From; Janet Shander-Horning j[xﬁailio;jkshmoms@gjmai!.coM]
Sent: Wednesday, November 12, 2014 11:05.AM. |

Andrew —

We have tried to no-avail to locate the Easement Agreement that is associated withthe Ingress-Egress easement shown
on this drawing (lot 659), as well as.any.of the Easement Agreemerits for the hotises on Karfiker Court, specifically lots #
762 and 761). , N »

ocyUmenisias

Have these documents been filed &t the:SC Registerof Deeds? i so, can you please provide topyof these d
well asdate of file, orlet me know-where | can get these doturninis?

Thank you =

danet
From: Andrew MeCoy [mallto:Andrev,McCov@IWHON
‘Sent: Wednesday, September 03, 2044-4:15 PV
To: jkshmoms @eniail.com

Sukject: Fw:

gmidil.co

Plats'are attached




Andrew W McCoy

'Vice President of Construction
John Wieland Homes aid Ne:ghborhoods | W Homes, LLC
8325-D Arrowndge Blvd. | Charlotte NG, 28273

o: 704—679-5551 | m:704-309:8833
andrew.mccov@jwhomes.com

|whomes oMt

Fram' Todd Bailey. Thallts:thallev@es ssociates.com’
Sent: Friday, August 29, 2014 9:37 AM !
To: Andrew McCoy

Cc Dave Weirich; Scott Hun ter; Cathy McGinnis

‘Subjects RE:

Andrew I'have found the Platé you were asking about. .h-c yéu/ have any further q‘uestians pfefa‘sé léthu‘s know.

Clifck_hele. to report this email as spam.



THE STATE OF SOUTH CAROLINA
' In the Court of Appeals - RE EWED

No. 2016-002059 ‘
|
|

, FEB 16 2017
APPEAL FROM LANCASTER COUNTY '

Court of Common Pleas ~ 8C Coiit of Appeals
Clyde N. Davis, Jr., Special Referee —— |

John Challis, Jennifer Challis, Robert Baust, Zeljko Cv1tkov1c Stephanie Cvitkovic, Aarik
Eberhardt, Amy Eberhardt, James English, Socheata Koy, Carl Flatau, Patrice Flatau, Keith
Gonsalves, Sandy Gonsalves, Jonathan Hardin, Maia Hardin, Jay Hurley, Joanne Hurley,
Alastair Jones, Tamara Jones, Mike Nickel, Chuck Powell, Christine Powell, Lane Reavis, Kym
Reavis, James Seidel, Deborah Seidel, David Templeton, Jennifer Templeton Elizabeth Yegge
............................................ Respondents,

|
|
\
Jeffery Horning and Janet Shander-Horning ..................... PRI Appellants.
|

PROOF OF SERVICE

[ certify that I have served the APPELLANTS’ REPLY IN SUPPORT OF MOTION
FOR (I) LEAVE TO FILE RULE 60 MOTION AND (II) STAY OF APPEAL PENDING
DETERMINATION OF RULE 60 MOTION on Respondents listed above by depositing-a copy
of it in the United States Mail, postage prepaid, on February 15, 2017, addressed to their attorney

of record, Phillip E: Wright, 408 North Main Str%hcaster, South Carolina 29720.

ilton, Stephefis, Steele + Martin, PLLC
South College Street Suite 2020
Charlotte, North Carolina 28244

“ Ad . Horher (§€ Bar 7816&)
(704) 344-1117 }
1
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HAMILTON STEPHENS
STEELE + MARTIN, PLLC

—  ATTORNEYS AT LAW

Adam L. Horner
February 15, 2017 Email: ahorner@lawhssm.com
704-227-1041

VIA FEDERAL EXPRESS, OVERNIGHT ﬁ B

Jenny Abbott Kitchings < @Ef’j‘g/

Clerk of Court, South Carolina Court of Appeals : h@;@
1220 Senate Street FEg 4

Columbia, SC 29201 Sc 6 281

Tracking No.: 778434162923 CDUfZ‘ Of ¢
- . Aopecys
Re:  Jeffrey Horning, et al. v. John Challis, et al.

South Carolina Court of Appeals Case No. 2016-002059

Ms. Kitchings: |
Enclosed for filing in the above-mentioned matter, please find an original and six (6)

copies of Appellants’ Reply in Support of Motion for (i) Leave to File Rule 60 Motion and (ii) |

Stay of Appeal Pending Determination of Rule 60 Motion. The six.(6) copies are provided |

_pursuant to Rule 240(d). A check (No. 8342) for $25.00 is enclosed to cover the related filing

fee.

Should you have any questions or concerns, please contact Adam Horner or Julia May.
Thank you for your assistance.

Sincerely, -
Paralegal to Adam L. Horner
Enclosures
cc:  Opposing counsel Phillip E. Wright (via U.S. mail; w/ enclosures)

Appellant Co-Counsel D. Randolph Whitt (via email; w/ enclosures)
Jeff Horning & Janet Shander-Horning (via email; w/ enclosures)
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