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I

STATEMENT OF ISSUES ON APPEAL

" DOES. SUBSTANTIAL EVIDENCE SUPPORT THE COMMISSION S FINDING

THAT EDWARDS IS NOT PERMANENTLY AND TOTALLY DISABLED AS A
RESULT OF HIS JULY 16 2012 WORK INJURY? o

DID THE COMMISSION S FINDING THAT EDWARDS IS NOT ENTITLED TO
A LUMP SUM PAYMENT OF THE AWARD CONSTITUTE AN ABUSE OF
DISCRETION?



STATEMENT OF THE CASE

Appellant Matthew Edwards (“Edwards”‘)‘ ;ustained an admitted injury :to_ ‘his >10wer
back and right leg arising out of and in the course of his employmeﬁt v_\.lith the South Carolina
Deparﬁnent of _Pulslic Safety‘(“SCDPS”) Qh July 16, 2012, when he slipped while walking
down a flight of stairé. Défendapté prévided-Edwards with appropriate medical treatment, and
on May 6, 2013, Dr. Loudermilk, the treating pain maf;agement phyéician, opined Edwards
had ‘reached'méximurrri Ifledical improvemeﬁt. | |
| On April 11, 2014, Edwards filed av-Fonln 50, Requést for Hearing, cont.ending-he was
permanently and totally diéabled. (R.' p. 46). Defendants timely filed é‘F orm 5‘1 on April 30,
2014 admittiﬁg an injury to the back ap’d right leg, but denying Edwards was pefmanently and
tdtally disabled.” (R. p. 47). Based onlthe nature-..of Edwards’s allegatic‘ins,' mediation was |
ordered pursuant to Regulationv67;1802v.~ ’Follbwing an irhpassé at mediation, a hearing was
ultimately held bef(.)ref’Commisvsioner Avery B. Wilkersbh, Jr. (“the Single Commissioner”) on
- July 14, 2015. (See R. p. 51). |

At the hearing, Edwérds maintained ‘he was permanentl_y aﬂd totally disabled ﬁs a
result of his work injury, and he requested é iumf) sum payment of aﬁy award. ,‘(R: vp. 58, lines
| , 5-8). With regard to SCS recommeﬁdgd by Dr. Loudermilk, Edward's admitted 'he' did ﬁot
wish té have it at this time; howéver, he a;gued the qption of a SCS ‘should reniain"opén tP .
allow hlm to pursue it at an}; time in the fl;ture. (R. p. 55, line 7-p.56, lin¢ 2). Defeﬁdanté ‘
derﬁed Edwards was permanentiy and totally disabled and noted theA FCEs, 'whichlindicate_d’
Edwards was capable of wérking, as .well aé the vocational opinion of J émes Myers. (R. p.. 60,
line 8-p.61, line 4).- Defendénts ﬁnher argi\xedl it 'would be speculatifle to ﬁnd. Edwérds

permanently and totally disabled given his réfusal to accept recommended medical treatment .



that would likely lessen his period of disability, specifically a SCS. (R. p. 60, lines 8-11).
Defendants took the position fhat Edwards was entitled to a permanent partial disability
(“PPD”)‘award to his back under §42-9-30. (R. p. 61, lines 4-6)‘. Defendants also raised
issues with Dr. Burnette’s calculation of Edwards’ impairment rating and .objected to a lump
sum payment of benefits given thé likely char_lge of condition fqr the better should Edwards
pursue the recommended SCS, which Defendants authbrized. (R. p. 61, lines 6-25).

On November 9, 2015, the Single Commissioner issued his Decision & Order
finding Edwards reached maximum medical improvement on May 6, 2013. (R. pp. 1 & 24).
He further found that Edwards failed to meet his‘burden of proof that he is permanently and
totally disabled as a result of his July 16, 201‘2 work accident. (R. p. 25). The Single
Commissioner awarded Edwards 45% PPD to his back, and he found that Edwards was not
entitled to a lﬁmp sum paymeht of benefits since there was a greatef than usuai chance of a
change of condition for the better in the future. Id. With regard to future medical treatment,
the SAingle Corﬁmissioner, foundv Edwards was entitled to ongoing pain management
treatment per Dr. Lou(iermilk. 1d.

Edwards subseqliently filed a Form 30, Request for Commission Review, on.
November 23, 2015. (R. p. 48). Oral arguments were presented before an Appellate Panel
on February 22, 2016, and on May 20, 2016, the Appellate Panel issued its Order
~ unanimously a.fﬁrming the Single Commissioner’s Order in its entirety. (See R. pp. 28-44).
Thereafter, Edwafds filed his Notice of Appeal with the South Carolina Court of

Appeals on May 26, 2016. (R. p. 50).



'STATEMENT OF THE FACTS

]gdwarcis was hired“by the SCDPS as a fransﬁort police ofﬁéér in October 2607._ (R.
p. 106, lines :17;,19')‘ On i]uly 16,. 2012, Edwardé was working at a weigh" station on
Interstate 85. (R p.',8('), lines '1-8-23). As he wés walking down the stairs of the tower to.
perform a. éafety che;ck on a truck, he siipped on a step' and developed paln iﬁ his -back
radiating down his right lg:g.' (R. p- 80,'51i'ne .24-p.81‘,.line ‘18). .Edwards iﬁitially sought
medical treatrhcnt on his own with a chilr'op‘ractogthe following day. (See R. p. 374).

On‘July 30, .I2012, Edwards waé 4s‘e§:n by .Dr. Ricp Aragon at Oaktre¢ Medical Centre,
who.order,ed‘a' lumbar spine MRI (R. pp. 303-304). An MRI of Edwards’s lumbar spine,
dated August 1,-2012, showed a ;‘[m]igratéd fragment from the L5-S1 disc into the right S-1
lateral recess severely corﬁpressing the right S-1 transverse root.” (R. p. 326). Edw&ds was
subsequen_tly refeﬁéd to D’r.:‘Michael N. Bucci for a nemo;s;u;giéai cbnsultation. (R..pp. 314-
317). On Séptembér 1’.1, 2012; Dr. Bucci reviewed the‘MRI and récbfnménded surgical
interventi_on. 'Ld_. 'Edwa;rds underwgnt' a right L5-S1 lamineétomy, facetectorhy,
fpraminotomy, and disCéctqmy on October 1, 2012.. (R. pp. 318-319). Following surgery,
Edwafds undérwent a course of ‘physic\e.ll’ therapy. (R. pp. 321-322). On December 6, 2012,
~ he returned t;) Dr. Bucci and reporte_d therapy had helped his. strength, but not his right leg
discomfort. (R. .p. 322). iDu‘e to his (;r}going complaints, Dr. Buccyi recominended a repeat
lumbaf MRI, Whicﬁ was perforrﬁed on Decefnber 10, 2012. (R. pp. 322 & 327).

On January‘ 3; 2013, Dr Bucci reviewed the updated‘MRI -and noted it reyealed
postsurgical cﬁanges with'no. recurfent disc herniatioln or ner\;e cdmpré_ssion. (R p 324). '
" Dr. Bugci diagnosed ‘Edwajlrds‘with lum‘t;ar radiculopathy and residual nerve pain, and he

recommended a pain mana'gefnent consultation.. Id. Dr. Bucci also opined Edwards could



return to light,duty work with a 30 podnd weight limit. (R. p. 376). SCDPS aécommodated -
the restrictions assigned by Dr. Bucci, and Edwards returﬁed to liéht duty work in January
2013. (R. p. 110, lines'8—10);' | |

On .Fe‘bvrda»rvy 4, 2013, Ed\;vards. began treating with Dr Eric Ldudermilk of Piedmont
Comprehensive Pain Management Group. (R. p. 2735. Edwards reported. improved back
pain since surgery, but complained df ongoing right' leg ﬁain_. IQ Dr. ‘Louderrﬁilk diagnosed
him with' persistent 'right lower extrerﬁity radicdlopathy, and he 'ordered a S1 nerve root
injection. "(R. p. 274). While Dr. Loudermilk also dffered Edwards medications. to help
dlleviate his iﬁain, he noted Edwards “doe‘s nof wish to be on ény medicatiqns because he
probably would not take the medication anyway.” Id. On March 11, 2013, Edwards denied
obtaining any sighiﬁcant relief from vthv‘e ipjection, and Dr. Loudermilk opined he had a
permanent nerve injufy. (R.-p. 276). He prescribed Gralisé and pﬁ)VidCd Edwards wiph
infomation onaSCS. Id. On ‘April 1, 201"3,- Edwards reported _he:coul'd not tolerate Gralise
and that he “does not want E‘to take médications.” R. p. 277). EdWards was also not'
interested in the SCS xpr\ocedure. Id. Dr. Loudérmilk recommdnded 4 molre _Weeks of
physical‘therapy fo‘llow¢d byan FCE Id. :

On April 23, 2013; Edwatds underwent an FCE at Dosher 'Physidal .Therapy‘
Associates. (R. pﬁ. 360;372). The FCE révealed h¢ was capable of assuming d positiod in.
the Medium stréngth_ category with a‘ max'i‘murp lifting cdpacity of 50 pounds and a ..
maximum carrying sdpacity of 25 pounds. (R. 'p. 36_3). Edwards - was noted to hai{e
limitations with crawling on his hands and feet and with balancidg activi“cies‘that feqdired |

croudhing. 1d.



On May 6, 2013, Dr. .L.oudermilk noted Edwards appeared to: he’ at maximum
medical improVement, and' he referred him to Dr. Carol Burnette in his :practice for an
" impairment evaluation. (R.‘ pp- 278-279). He also reviewed the FCE report and opined that
he_would not b_eable to rel_ease _Edwards back to full duty with no restrictions as a police
officer given the results of.his FCE. (R. p- 279). On June 17 2013, Dr. Loudermilk'
assrgned Edwards permanent restrictions per the FCE. (R p- 280).

Edwards continued to work his hght-duty posrtlon with the SCDPS through June of
'2013 (R.p. 115, lines 5-15).~ He testified that he resigned from his position with the SCDPS
and accepted state retirement disabihty after being as51gned permanent restrictions. Id.
| On July 2,2013, i)r. Burnette performed an impairment evaluation ‘on Edwards and
opined he had sustained 25% whole person impairment, which she converted to-a 32%
lumbar spine impairment rating. (R pp- 282-285). | She also assigned permanent restrictions
based on his'FCE, and she opined Edwar_ds may benefit from vocational retraining. (R‘. p.
. 285). |

.Edwards continued 'to receive ongoing pain management treatment withv Dr.
Loudermilk. While Dr. Loudermilk prescribed him a variety of different medications in an
attempt to allevrate the ongoing pain in his right leg, Edwards was vnot 1nterested in taking
medications. (R. p- 235, lines 15- 20) On June4 2014, Dr. Louderm1lk noted Edwards “has
.had increased pain in his right leg over the past three to four weeks, but apparently he
stopped taking Gralise because he does”not like taking‘ pills.” (R.‘ p- 294). A urine drug
screen performed that day also As.how:ed ‘Edwards ‘had not taken any of his prescribed
medications in ’at least 3 days. (R. pp. 279-281;> R. p. 231, line ‘9-pl23.2, line 12). Dr

Loudermilk instructed him to restart Gralise, and he ordered an updated MRI to make sure



: nothing‘_had drastically chan.ged.“ (R. p. 294). On July 18, 2'0114,- Dr. Loudermilk reyiewed
the recent MRI and did not believe he was a surgical candidate. (R. p 295). He also noted
Edwards stopped taking Gralise and ‘was complaining of crampiné in vhis’ right leg and foot.

'Id. On November 3, 2014, E_dwards reported he was having a lot of pain in his -bac':k and‘

| right leg. ‘(R; p. 298). "As a result, Dr. Loudermilk referred him back to Dr. Eucci; m

vPrior to seeing Dr. Bucci, Edwards underwent a two dﬁay’ FCE at l\lew Day Plrysical

iTherapy on 1November 20 & 21; 2014' at the request of his attorney. (R. pp. 346-359).
Based on'the‘ ‘results of | the two day FCE the therapist opined'Edwards was capable of

: ‘workmg an elght hour day at a sedentary work level posrtlon (R.p. 347)

On December 30,2014, Edwards presented to Dr Buccr for a reevaluatron (R. pp.

‘ 377- 378) Dr. Bucci reviewed the June 2014 MRI, dragnosed him with lumbar DDD and
radlculopathy, and opined Edwards was not a surgical candrdate Id

On March 8, 2015 Edwards s vocational expert, Robert E. Brabham Ph.D. oprned

Edwards remained unable to return to any garnful employment at any. level of physwal ,
actlvrty given his present comblnatlon of conditions, lrmrtatrons, and restrictions. (R. pp.
331 344) |

James R. Myers I.VI'A,‘ QRP, CCM, “CRC; (Respondents’ vocational ex’pert‘).
performed a Vocational evalnation on Edwards on May 8, 2015. (R. pp. 383-3’9‘1)-. While -

. Mr. Myers_ agreed with Dr. Loudermilk that Edwards could not perform his _dutles asa .law

enforcement offl,cer, it was his opinion Edwards was employable and would have little:-

difficulty qualifying for and tranSitioning into alternatlve employment options laased on his

assessment results, educational background, and previous vocational background. (R. p.



‘ 391). On May 11, 20,‘1.:5, Mr. Myérsvclompleted a labor market surve.y lisﬁng a‘ sample of the '
" jobs he l;elieivved .Edwérdscoulc_i perform. (R. bp. 393-399). |
At his " deposition, Dr 'Loudérfnilk testified “that he. believed‘Edwards looked for
excuses not to take the medi{catibn}becAause he did nof like to be o‘n‘, medication. (R. p. ','235, '
lines 15—17). Since Edwards did not like medications, Dr.‘ Louderm&,lk recommended a SCS,
which could allow him to eliminate the need for oral medications. (R. p. ‘222, lines 8-20);
Dr. Loudermilk described Edwards 'as- ;‘an ideal candidate” for a SCKS, and hé believed a SCS
would decrease Edwards’s pain. R p '23'7, line 21-p. 238, line 3-).’ Howe§er, Edwards

declined the recommended SCS. (R. p. 118, line 19-p.119, line 13). -



. STANDARD OF REVIEW

‘In workers’ compenéation cases, the Commission is the ultimate finder of fact.

Hunter v. Patrick Const. Co., 289 S.C. 46; 47, 344 SE2d 613, 614 (1986); Ross v.

American Red Cross, 298 S.C. 490, 492, 381 S.E.2d 728; 730 (1989). The Appellate

Court’s review of _thése findings of fact is limited to determining whether the findings are

supported by substantial evidence in the record. Lark v Bi-Lo, Inc., 276 S.C. 130, 276

-S.E.2d 304 (1981); Howell v. Pacific Columbia Mills, 291 S.C. 469, 354 S.E.2d 384 (1987).

“Substantial evidence” necessary to support.a decision of the Commission is:

'such relevant evidence as a reasonable mind might accept as -
adequate to support a conclusion. . . . It must be enough to
justify, if the trial were [sic] to a jury, a refusal to direct a verdict
when the conclusion sought to be drawn from it is one of fact for
the jury. . . . This is something less than the weight of the
evidence, and the possibility of drawing two inconsistent
conclusions from the evidence does not prevent an
administrative: agency's ﬁndlng from bemg supported by
“substantial ev1dence

Lark v. Bi-Lo, Inc., 276 S.C. 130, 136 276 SE.2d 304, 307 (1981); see also, O° Banner V.

Westinghouse Electric Corp., 319 S.C. 24, 30, 459 S_.E.2d 324, 327 (Ct. App. 1995) (The
determination of witness crédibility and ‘the weight to be accorded evidence is reserved to the

\Cornmission.) The findings of the-Commission are presumed correct and will be set aside only

if unsupported by substantial .evidence. Etheredge v. Monsanto Company, 349 S.C. ':45,1, 562

S.E.2d 679 (Ct. A_pp. 2002); Medlin v. Upstate Plaster Serv., 329 .‘S.C. 92, 495 S.E.2d .44_‘17‘.
(1998). |

The appellate court’s review of the 'C‘?ommission’s ﬁndings of fact is limited to
determining whethef the findings are clearly unsupported by substantial evidence in the record,

rather than reweighing the evidence presented to the Commission. See generally, Lark v. Bi-



Lo Iﬁc., 276 S.C. 130, 135,276 SE.2d 304, 306-7 (1981); Howell v. Pacific Columbia Mills,

291 S.C. 469, 471, 354 S.E2d 384, 385 (1987); Brown v. Jordan Oil Co., 291 S.C. 272, 275,

353 S.E.2d 280, 282 (1987); O’Banner v. Westinghouse Elec. Corp., 319 S.C. 24, 30, 459
S.E.2d 324, 327 (Ct. App. 1995). The éppelléte court is prohibited from overturning findings
of fact of Athe'Comm'ission, -unless there is no reasonable probability that the facts could be as

related lby the witness upon whose testimony the finding was based. Lowe v. Am-Can

TransporfSerVices, Inc., 283 S.C. 534, 324 S.E.2d 87 (Ct. App. 1984). Thus, if reasonable
minds could reach the conclusion reached by the Commission, the Commission’s findings must

be affirmed. McGuffin v. Schlumberger-Sangamo, 307 S.C. 184, 414 S.E.2d 162, 163 (1992).

Of special note is that where the evidence is conflicting, “the Commission’s ﬁndihgs of

fact are conclusive.” Sharpe v. Case Produce, Inc., 336 S.C. 154, 160, 519 S.E.2d 102, 105

(1999); See also, Hoxit v. Michelin Tire Corp., 304 S.C. 461, 405 S.E.2d 407 (1991) (“Where
there is a conflict in the evidence, either of different witnesses or of the same witneéses, the
findings of féct of the: Commission as triers of fact are éonclusive;”) Indeed, the possibility of
drawing two inconsistent conclusions from the evidence does not prevent an administrative

agency’s findings from being supported by substantial evidence. Tiller-v. National Health Care

Ctr., 334 S.C. 333, 513 S.E.2d 843 (1999); Clade v. Champion Laboratories, 330 S.C. 8, 496

S.E.2d 856 (1998).
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ARGUMENT
" THE _COMMISSION CORRECTLY FOUND THAT
" EDWARDS IS NOT PERMANENTLY AND TOTALLY

DISABLED AS A RESULT OF HIS JULY 16, 2012-"
WORK INJURY.

A claimant has the burden of provmg the facts essentlal to his right to compensatlon

Shealv V. Algemon Blair, Inc 250 S.C. 106, 156 S.E.2d 646 (1967). In the present case,

substantial evidence supports the Commission’s ﬁndmg that Edwards failed to meet his
" burden of proof that he is;perrnanently and fotally disabled as a result of his July 16, 2012
work accident. (See R. p. 43). ‘ |

As noted above, following' his July 16, 2012 work accident, Dr. Bucci performed a
right L5- Sl lamlnectomy, facetectomy, foraminotomy, and discectomy on Edwards’ s
lumbar spine on October 1,2012. (R pp. 318-319). While the surgery 1mproved Edwards s
lower back pain, he contmued to haye pa1n down his right leg. (R. p- 273). As aresult, Dr.
- Bucci referred himj to Dr. Londennilk for pain"rnanagement treatment. Id. Dr. Loudermilk’s
treatment included an injection, medications, and physical therapy. (R.“pp. 273-277). Dr.
Loudermilk also provided Edwards with ontion of a SCS; however, Edwards did not want to
pursue a SCS. (R p 277). On April 1, 20l3, Dr. Loudermilk recommended a few more
weeks of physical therapy, followed by an FCE. 1d.

On April 23, 2013, Edwards underwent an FCE at Dosher Physical Therapy
As_socrates, which revealed he was capable of assumlng_a position in the Medrum strength
category with a maximum lifting capacity. of SQ,pounds and a maximum carr'yiné capacity of
25 pounds. (R. ppr 360-372). Edwards was noted to have limitations with crawling on his |

hands and feet :and with balancing activities that required crouching. Id.

11



On May 6, 2013, Dr. Loudermilk opined Edwards had reached MMI, and on June 17,
2013, he assigned Edwards the following permanent reStrietions:

e No lifting greater than 50 pound occasronally, 25 pounds frequently,
or 12 pounds constantly; -

e - No 'carrying - greater than 25 pounds occasmnally, 12 pounds
frequently, or 5 pounds constantly;

* No pushing or pulling greater than 100 pounds; ‘
e No crawling on his hands and feet; and

. Nol‘crouching on a narrow beam for up to 30 seconds:

(R pp 278 & 280) These restrictions were also confirmed by Dr. Bumette during her
1mpa1rment evaluation on July 2, 2013 (R p. 285). While Edwards wanted to return to a
position in law enforeernent, Dr. .‘Lou_dérmilk did not recommend it due to his restrictions.
(R.p.286). :

Even though Edwards was not capable of returning to his job as a transport officer,
the evidence establishes he can return to workforce in'a different capacity. In fact, the light
duty position Edwards worked 'for SCDPS following his surgery - l)ut prior to the FCE - was
well within ‘Dr. Loudermilk’s 'restrietions. ‘bn January 3, 2013,' three | months after his
surgery, Dr.'Bucci released him to return to light duty work with a 30 pound weight limit.
(R. p.-376).n SCDPS provided Edwards a position within his restrictions, and he retumed to |
. work on January 14, 2013. (R. p. 110; lines 8-10). While on light duty, Edwards worked at
SCDPS s District Ofﬁce in Greenville as an assistant to his supervisor. (R p. 89, hnes 1-
10). His llght duty job consrsted of doing paperwork, reading 1nspect10ns watchmg V1deos
and filing tickets. Id. AEdwards continued to work in this position for nearly six months.
(See Rp ll5, lines '5-10). 4Afteri~being assigned pernlanent restrictions by Dr. Loudermilk,

Edwards realized he was unable to return to-his regular job as a law enforcement officer due

12 .



_ to 'the‘ restrictions 1n his FCE. (R. p. 116, lines 21-24)3..1A‘s a result, on June 3(),.2013, he
resigned from.h_.is_positlion and accepted state disability retirement.! (R.p.' 115, lines 5-15).
EdWards described himself as being “Mr. Mom” since his employment with SCDPS
| ended; (R. p». 92, lines 6-8). Edwards lives with'his wife and‘3 year-old.daughter. (R. p.
123, lines 1-4). He testlﬁed that his wife works so he is respons1ble for taklng care of and
watching hlS daughter throughout the day (R p 123, hnes 5-7. Edwards also tries to kee‘p
up with chores around the house 1nclud1ng laundry and washmg dishes. (R p- 92, lines 20-
p-93, line 14). Addmonally, the main source of heat in his house whrch is located on 3 plus'
. .acres of land, s a wood-burmng stove and ﬁreplace (R p. 124 line 17 -p. 125 lrne 3).
Edwards testit'red that 'eve‘ry. weekend during the winters of 2013 and 2014 he used a
chainsaw and a hydrauhc wood sphtter to cut firewood for his house R. p 77 lines 4- 17). '.
Even though Edwards has not worked since re51gn1ng from the SCDPS iri Juné of 2013 his
~activities since that trme support the Comm1ss1on S ﬁndlng that he is not permanently and
‘totally disabled. ‘
lEdwards ,relies on the 2-day FCE he underwent 'at New Day Physical "l"herapy on
November 20°&. 21, 2014 at the request of his attomey to support his posmon that he is
permanently and ‘totally. dlsabled (See R. pp. 346- 359) While Edwards s capacities
- decreased between day one and day two of the FCE the therap1st opined: “Based on the
ﬁndmgs of thrs two day functron capacity evaluat1on Mr. Edwards is capable of workmg an
| eight hour day at a sedentary work level position.” (R. p- 347).
Eyen assuming arguendo that Edwards is restrlcted to sedentary duty, the eyidence

establishes he is eapable of returning to the workforce.? In May of 2015, Respondents-

| Edwards receives $2,200 per month in state retirement disability benefits. (R. p. 115, lines 16—1'9).1

13



retained James R.'Myers to perform a vocational evaluation on Edwards.? (R. pp. 383-391).
Mr. Myers iﬁterviewed Edwards, reviewed his medical records and FCEs, and looked at other
oécupational guidelines and resources prior to issuing his opinions. (R. p 166, liﬁe 19-p.167,
line 21). In his report, dated May 8, 2615, Mr. Myers noted he agreed with Dr. Loudermilk
that Edwards could not perform his duties as a law enforcement officer. (R, p. 391).
However, it was his opini_on that Edwards was employablé and would have little difficulty
qualifying for and transi.tioning into alternative employment options based on Edwards’s
assessment results, educational background, and previous vocational background. Id.
Despite Edwards’s vrestricvtio_ns, Defendants’ vocational expert was able to find multiple
sedentary level pésitions he could perform, inclqding collection clerk, fraud investigator,
desk officer, customer service representative, and surveillance system monitor. (R. pp. 389-
390). Additionally, on May 11, 2015, Mr. Myers completed a labor market survey Iiéting
¢xamples of available jobs he anticipated Ed§vards could perform.- (R. pp. 393-399). At his
deposition, Mr. Myers confirmed it was his opinion, to a reasonable degree of vocational
certainty, that Edward; was capable of returning to the workforce. (R. p. 215, lines 13-i7).
Edwards’s age and his work history are also both positive factors in him returning to
the workforce. (R. p. 210, line 22-p.211, line 7). Edwards is only 35 years old, and in
addition to being a high school graduate, he is a graduate of the Criminal Justice Academy.
(R. p. >101, lines 19-25; R. p. 102, lines ,15'20)' At the Academy, (R. p. 103, lines 8-21). He

also obtained his DataMaster certification and received training to be a K-9 handler. (R. p.

2 As previously mentioned, Edwards worked a sed¢ntary position for the SCDPS for six months following his
surgery. - '
3 James Myers is a vocational expert, certified case manager, certified rehabilitation counselor, and qualified

rehabilitation professional who performs vocation evaluations for both insurance companies and plaintiff’s
attorneys. (Myers Depo. at 4).
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77, lines 2-16). After completing the Academy, Edwards vrorked-for the Plekens County
Sheriff’ s‘ Ofﬁce for 5 years as a deputy sheriff. (R. p. 10.3., line 22-p.104, line 1). As a'A
deputy sheriff with Pickens County, Edl)\rards responded t'e call,s,. interviewed witnesses, took
written statemerlts; and completed inciderrt reperts and.'other paperwork. (R. p. 104, line 5-
p.l05, llrle 25). lédwards was hired by the SCDPS as a:transpo_rt police officer irr October
2007, and he held the pos_it_ioh, of .s.enior officer at thel time of his work accident. (R p. 106,
lines l7-25).-' His job duties required him to him to ehforcel State and Federal commercial
trucl(ing and vehicle laws, and he inspected Vehlcles, issued citations, r)rosecuted violators in
Magistrate Courts, handl_ed radio and phone call:s," and clomr)leted paperwork on a computer.
(R. p. 107, line 1-p. 108, line 4).

Furthermore, Edwards has the ability to learn éldditional skills. (Sée R. p. 213, line 22-
p. 21;1 line 1). Edwards testlﬁed to havihg some computer knowledge, and he admitted he
could learn how to do more on a computer if he had the opportumty (R p. 122, lines 6-25).
Mr. Myers testified that given Edwards’s ability to learn addltlonal skrlls he highly
recommended, and advrsed Edwards, to attend yocat1qnal rehabilitation so he could receive
training in other positions that are ayailable and that he wduldqualify for. (R. p. 214, lines
2-11).

Flnally, substantial evidence establishes that his pain would more likely than not be
alleviated if he followed Dr. Louderrhilk’s treatment recommendatiohs. Edwards’s .most
limiting factor is the paln in his right leg. (R. p. 120, lines 2-4). Dr.".' LOudermilk has
preseribed Edwards several different rnedication combinations in an attempt to reduce the pain
" inhis leg (R. p. 234, lmesl -5, R. p- 235, lines 18 -20). Dr. Loudermllk’s records indicate that

when Edwards was actually tal(mg medrcauons on a rnglar basis, he was obtaining some
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~relief. (R. p. 235, lines 20-25; See also R. pp. 292—294)T Yet, Edwards has requed to take
médications ona regular basis.*

On Novémbef 11, 2013, Dr. Loudermilk switched his Neurotin to Gralise. (R. p.
289). On January 17, 24014, Dr. Loudermilk noted Edwards had not been taking Gralise at
the appropriate time of day based on misinformation from his pharmacist, and he instructed
him on the proper time to take it. (R. p. 291). Edwards returned to Dr. Loudermilk onl
February 14, 2014, and it was noted he was taking the medications correctly, was getting
much better results, and was tolerating his medications without any side effects. (R. p. 292).
On April 11, 2014, Edwards reported that he was pleased with his current medfcations and
was folerating them without any side effects. ~(R. p. 293). Dr. Loudermilk refilled h.is
medications. Id. However, on June 4, 2014, Dr. Loudermilk noted’ Edwards “has had
increased pain in his right leg over the past three to four weeks, but apparently he stopped
taking Gralise because he does not like taking pills.” (R. p. 294). A urine drug screen
performed that day also showed Edwards had not taken any of his prescribed medications in
at least 3 days. (R. pp. 379-381; See also R. p. 231, line 9-p. 232, line 12). Dr. Loudermilk
instructed him to restart Gralise. (R. p. 294). On July 18, 2014, Edwards returned for a
follow up and complained of cramping in his right leg and foot, and Dr. Loudermilk noted
Edwards again stopped taking Gralise. (R. p. 295).

When Dr. Loudermilk was questioned at his deposition about Edwards’s reasoning for
not taking mgdiéations, he testified “] think a lot of times he looks for an excuée not to take the

medications because he doesn’t like to be on medications.” (R. p. 235, lines 15-17); Since

4 At the hearing, Edwards’s medications included Ultracet and a neuropathic pain cream. However, he testified
that he takes the Ultracet very sparingly and that he had only taken 2 or 3 pills in the week before the hearing.
(R. p. 129, line 19-p.131, line 9). .
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| Edwards was “not a medication person,” Dr. Loudermilk recommended a SCS, which could
allow him to eliminate the nyee‘d' for oral medications. (See R. p. 294). At his deposition, Dr.
Loudermilk testified Edwards is “an ideal éandidate” for a SCS because of the nature of his
.symptoms:t

First of all, the nature of his pain. The majority of his pain is

from the buttock down to the foot, which makes him an ideal

~candidate ‘for ‘spinal cord stimulation. People that have a lot

-of back pain don’t always get the best results, but people that

have leg pain get superior results. Secondly, his pain is 99

percent neuropathic, and spinal cord st1mu1at1on works great
. vfor nerve damage and nerve pain.

(R p- 228, line 25-_p. .229,-' 1ine*7). Dr. Loudermilk ﬁlﬁﬁer_ testified that based on his

experience, the spir;a;IA cord stimulator would decrease EdWards’s pain comfalaints an(i would

allow him to be able to do more activities. (R. p- 237, line 21-p.v 238, line 6). However,

. despite the chances for"suécesé,Edwards declined fh‘e recommended SCS. (R: p. 119, lines
01 . : L

Bésed I(‘;r‘l the foregoing; substaﬁtial eV'idence supports the Cor_nmission’s gecisioﬁ

that Edw&ds failed to r"neet his burden of proof that he iS"permaﬁently and totaH:y disabl‘e:d as

a result of his July 16, 2012 work accident.

I
THE COMMISSION APPROPRIATELY FOUND THAT -
EDWARDS WAS NOT ENTITLED TO A LUMP SUM
PAYMENT OF BENEFITS.

The Comm1ssmn has the dlscretlon to determine Whether a lump sum award Would
" be approprlate See S C Code Ann. §42-9-301. The Court’s review of the Commlssmvn’s

dec1s1ons concerning lump sum payments is.under the abuse of discretion standard, rather

than the substantial evidence standard. See Swilli_ng v. Pride Masonry of Gaffney, 401 S.C.
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178, 736:S.E.2d 672 (Ct. App..2012). “An abuse of .discretion occurs if the Comniission’s

' ﬁnd1ngs are wholly unsupported by the evidence or the conclusions reached are controlled

by an error of law.” Thompson V. S C. Steel Erectors, 369 S.C. 606, 632 S.E.2d-874 (Ct.
App.2006). | |
Under Section 42-9-301, the Commission “may” order a partial or total lurnp sum
payrnent “when the employee so requests and the cornrniSSion deems it not to be contrary to
the best’ interest of the employee or his dependents, or when it will prevent undue hardship
-on the employer or his insurence cerrier, yvithout prejudicing the interest of the employee or
his dependents.” S.C. Code Ann §42;.9-301; Additionally, Regulation 67-Y 1605 provides, in
part, that “[w]hen a settlement or award. is more than one hundred'.week‘s, the Hearing
Commissioner may order a lump sum payrnent.” S.C. Code Ann. Reg. 67-1605 (Emphasis
added). “‘In' ‘determining‘ whetlier to award a lump" sum Ipayment to a clailnant, the
Commission must .consider vyhether the awerd will cause a hardship to the ernployer or

carrier and whether the ‘payment would be in the best interest of the claimant and his -

family.” Swilling V. ‘Pride'Ma‘sonry of Gaffnev,' 401 S.C. 178, 736 S.E.2d 672 (Ct. App.
2012). | | |
In the present case, wliile Edvyards requested to receive his award in a lump sum, the
Commission correctly concluded that ordering payment in a lump sum would be prejudicial
to Defend_ents because tliere isa greater then usual chance of a change.of condition_for.th:e
better. Dr. Loudermilk testiﬁed Edwards is “ainideal candidate” for a SCS and tha_t a SCS..
would likely improve lhis condition.” (R. p. 228, line 21-p. 229, line 7; R. p. 237, line 21-p.
238, line 6). Thus, there is a s_igniﬁcatnt chance Edwards’s disabi_lity will lessen if h‘e‘decides :

to pursue the recommended SCS in the future. Notably, even though Edwards testified at
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~ the hearing that he did not want. to 'pursue kthe SCS; he conﬁrrned he had a nsyenological
evaluation sciieduled to obtain cle.aranc:e for a SCS trial. .(R. p- 12‘0,Vlines 12-18). .Awarding
Ed\ivards a lump sum pa}./ment would ;‘)Iaee‘an undue nardshipo_n Defendants because it
~ would eiirninate any possibility of Defendants seeking a change of eondition for the better
under SC .Code Ann. §42-17-90 if Edwards pursues the SCS and if his condition does in
fact improve. | | | ‘
Accordingly, Defendants contend that the Commission’s finding that Edwards was

not entitled to a lump sum payment of beneﬁts should also be affirmed.

CONCLUSION

Based on the foregorng, Respondents South Carolma Department of Public Safety‘ ‘
and State Accrdent Fund respectfully request that th1s Court affirm the Dec1s1on and Order -

to the South Carolina Workers Compensatlon Commission in its entrrety
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Attorney for Respondents
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