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THE STATE OF SOUTH CAROLINA 
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AFFIRMED 
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ColumbIa, Stephen L Brown and Jeffrey J 
WIseman, of Charleston, for Appellants 

John P Henry and PhIlIp C Thompson, of Conway, 
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GEA THERS, J Appellants, Hentage CommumtIes, Inc (HCI), 
Hentage MagnolIa North, Inc (HMNI) , and BUlldStar CorporatIOn 
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(BUIldStar) (collectively, Appellants), seek reVIew of the JUry's verdIct m thIS 
constructIOn defect actIOn I Appellants aSSIgn error to the tnal court's (1) 
findmg of an amalgamatIOn of Appellants' corporate Interests, entities, and 
actIVItIes so as to blur the legal distInctlOn between the corporatIOns and theIr 
actiVItIes, (2) admIttIng eVIdence of constructIOn defects at other HCI 
projects, (3) InstructIng the JUry regardmg actual and pumtIve damages, (4) 
grantIng of a dIrected verdIct for Respondent Magnoha North Property 
Owners' ASSOCIatIon, Inc (the POA) on ItS clatms for negbgence and breach 
of the warranty ofworkmanhke servIces, (5) denYIng Appellants' motions for 
a dIrected verdIct and a judgment notwithstandmg the verdIct (JNOY), and 
(6) upholdmg the JUry's pumtIve damages award We affirm 

FACTS/PROCEDURAL HISTORY 

ConstructlOn on Magnoba North, a condomInIUm complex m Horry 
County, began m 1998, as of March 2000, HCI had sold 41 or more umts 2 

On January 29,2001, HeI filed for protectIOn under Chapter 11 of the Umted 
States Bankruptcy Code Twenty-one bUIldmgs, each WIth 12, 13, or 15 
umts, had been completed by the tIme HCI turned over control of the POA to 
the umt owners on September 9, 2002 At thIS tIme, some of the 
development's roads, as well as four bUIldmgs and four pools, were 
Incomplete Another developer completed the constructlOn of the four 
bmldIngs, and the POA completed the constructIOn of the roads and pools 

On May 28, 2003, the POA filed thIS actIOn agamst Appellants allegmg 
defects m the constructIon of MagnolIa North The POA's eIghth Amended 
Complamt mcluded the followmg causes of action (1) neghgence, (2) breach 

I ThIS court recently Issued an opmIOn m a SImIlar actIOn agamst Hentage 
CommumtIes, Inc and BUlldStar CorporatlOn brought by the property 
owners' aSSOCIatIOn at the RlVerwalk development m Myrtle Beach See 
Pope v Hentage Cmtys , Inc, 395 S C 404, 717 S E 2d 765 (Ct App 2011) 
2 HCI was the parent corporatIon of both HMNI (the seller) and BmldStar 
(the general contractor responSIble for supervIsmg all constructIon) Pnor to 
the constructIOn, HCI and BmldStar developed numerous other properties In 
Horry County, South Carolma 
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of express warranty, (3) breach of the warranty of workmanhke serVIces 
agamst BUlldStar, and (4) breach of fiducIary duty agamst HeI and HMNl 

The case went to tnal on May 11, 2009 3 After the close of the POA's 
eVIdence, the tnal court dIrected a verdIct for HeI on the express warranty 
cause of actIOn At the close of all eVIdence, the trIal court granted the POA's 
motIons for a dIrected verdIct as to lIabIlIty on the causes of actIOn for 
neglIgence and breach of the warranty of workmanlIke servIces The JUry 
returned a verdIct In favor of the POA for $6 5 mIllIon III actual damages and 
$2 mIlhon In pumtIve damages 

On May 29, 2009, Appellants filed the folloWIng post-tnal motIons (1) 
motIon for a new tnal based on the thIrteenth Juror doctnne, (2) motIon for a 
INOV, (3) motIon for a new tnal absolute, (4) motIon for a new trIal mSI 
remIttItur, and (5) motIon to set aSIde the pumtIve damages verdIct ThIS 
appeal followed 

ISSUES ON APPEAL 

I DId the trIal court err III rulmg that Appellants' entItIes were 
amalgamated? 

II DId the trIal court err III admIttmg eVIdence of constructIOn 
defects at other Hentage projects? 

III DId the tnal court err III InstructIng the JUry (1) It must award the 
POA damages proXImately caused by the neglIgent constructIOn, 
and (2) If It found the POA entitled to recover pumtIve damages, 
It would have a duty to Include such damages In Its verdIct? 

IV DId the tnal court err III grantmg a dIrected verdIct for the POA 
on Its causes of actIOn for neglIgence and breach of the warranty 
of workmanhke servIces? 

3 Pnor to tnal, Hel went out of bus mess 
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V DId the tnal court err m denymg Appellants' motions for a 
dIrected verdict and JNOV? 

VI Did the tnal court err m upholdmg the JUry's pUnItive damages 
award? 

STANDARD OF REVIEW 

"The standard of reVIew for an appeal of an actIon at law trIed by a JUry 
IS restricted to corrections of errors of law" Felder V K-Mart Corp, 297 
S C 446, 448, 377 S E 2d 332, 333 (1989) A factual findmg of the JUry Will 
not be dIsturbed unless there IS no eVidence which reasonably supports the 
findmg l4.. 

LAW/ANALYSIS 

I AmalgamatIon 

Appellants mamtam the tnal court erred m rulmg that theIr entItIes 
were amalgamated because (I) a court cannot disregard the corporate fonn 
when the reqUirements for "plercmg the corporate veIl" have not been met, 
and (2) the concept of amalgamation does not apply to the facts of thIS case 
We dIsagree 

In Kmcald v Landmg Development Corp, 289 S C 89, 91, 344 S E 2d 
869, 871 (Ct App 1986), three related corporatIOns (a development 
corporation, a management corporatIOn, and a constructIOn corporatIOn) were 
sued for neglIgent constructIon and breach of warranty The management 
corporatIon argued the court should have dIrected a verdIct m Its favor 
because It was merely the marketmg and sales company Id at 96, 344 
S E 2d at 874 In addItIon to sharmg owners, the three compames shared a 
locatIOn Id Furthermore, the management company was the entIty called to 
remedy problems Id Fmally, the company's letterhead IdentIfied the 
management company as, "A Development, ConstructIOn, Sales, and 
Property Management Company" Id ThIS court affinned the tnal court's 
findmg that the eVIdence revealed "an amalgamatIOn of corporate mterests, 
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entItIes, and actIvItIes so as to blur the legal dIstmctIOn between the 
corporatIons and theIr actIvItIes" ML (quotIng the tnal court), see MId-South 
Mgmt Co V Sherwood Dev Corp, 374 S C 588, 597-605, 649 S E 2d 135, 
140-44 (Ct App 2007) (dlscussmg Kmcald as one of three theones raIsed for 
holdIng a parent corporatIOn lIable In place of a SubsIdIary, I e (1) plercmg 
the corporate veIl, (2) alter-ego or InstrumentalIty theory, and (3) the 
amalgamatIOn ofmterests or blurred IdentIty theory) 

Here, the trIal court concluded that the facts of the mstant case closely 
paralleled the facts m KIncaId The trIal court further concluded that the 
pIerCIng of the corporate veIl analysIs dId not apply to thIs case The trIal 
court stated "The eVIdence has revealed an amalgamatIOn of the corporate 
mterest, the entItIes, and actIvItIes so as to blur the legal dlstmctIOn between 
the corporatIOn[s] and theIr actIvItIes" 

The eVIdence supports the trIal court's ruhng Gwyn HardIster, chIef 
operatIng officer and presIdent of HCr, testIfied Hcr was the parent 
corporatIOn of HMNI and BUlldStar The other officers of HCI were Roger 
Van Wle and Jack Green Van Wle also oversaw BUlldStar, the general 
contractor supervlsmg the constructIon at MagnolIa North Separate 
corporatIOns were created for each HCI development for the purpose of 
operatmg as "cost centers," thereby contammg each development's expenses 
and oversIght as It applIed to property management and constructIOn cost 
allocation 4 All of these corporatIOns shared officers, dIrectors, office space, 
and a phone number WIth HCI HMNr, the corporatIOn HCI created to 
operate as a cost center for Magnoha North, created the POA, Its officers 
were also officers for HCr HCr officers controlled the POA untIl September 
9,2002, when the umt owners were gIven control of the POA 

HardIster testIfied It could be assumed that the employees of BUlldStar 
were also the employee~ of HCI At the first annual meetmg of the POA, 
Van Wle acknowledged constructIon problems and represented that the 
problems would be corrected Moreover, the warranty manual dIstnbuted to 
the umt owners upon purchase was entItled "Hentage CommumtIes, Inc 

4 HCI developments mcluded Magnoha Place, Rtverwalk, The Gardens, 
Azalea Lakes, AVIan Forest, and MagnolIa North 
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LImIted Warranty Manual," and It IdentIfied HCI as the corporatIOn 
extendmg the warranty 

Therefore, as m KmcaId,5 thIS case mvolves several mdicla of an 
amalgamatIon of mterests between HCI, HMNI, and BU1ldStar The 
corporatIOns shared a locatIOn, telephone number, board members, officers, 
and employees In Its warranty, HCI held Itself out to the homeowners as the 
corporatIOn responsIble for constructIOn defects In 11ght of these mdIcIa, the 
tnal court's ruhng that Appellants' entItles were amalgamated IS supported by 
the law and the eVIdence 

II Other Hentage Projects 

Appellants assert that thIS court should order a new tnal because the 
tnal court allowed the POA to repeatedly present eVIdence of constructIOn 
defects at other Hentage projects Appellants argue that the admIssIOn of thIs 
eVIdence VIOlated Rule 404 of the South Carolma Rules of EVIdence as well 
as the lImItatIOn on admISSIOn of SImIlar events eVldence set forth m Whaley 
V CSX TransportatIOn, Inc, 362 S C 456, 483, 609 S E 2d 286, 300 (2005) 
We dIsagree 

Rule 404(b), SCRE states "EVIdence of other cnmes, wrongs, or acts IS 
not admISSIble to prove the character of a person m order to show actIOn m 
conformIty therewIth" Rule 404(b), SCRE In Whaley, our supreme court 
recogrnzed that SImIlar acts are admISSIble If they tend to prove or dlsprove 
some fact In dIspute See Branham V Ford Motor Co , 390 S C 203,230, 
701 S E 2d 5, 19 (2010) (dlscussmg Whaley) EVIdence of SImIlar acts has 
the potentIal to be exceedmgly prejUdICIal Branham, 390 SCat 230, 701 
S E 2d at 19 Accordmgly, a plamtIff must present facts showmg the other 
acts were substantIally SImIlar to the event at issue Whaley, 362 SCat 
483, 609 S E 2d at 300 Further, other acts may be admISSIble for the 
purpose of estabhshmg the facts necessary to prove entItlement to pumtIve 
damages Judy V Judy, 384 S C 634, 642-43, 682 S E 2d 836, 840-41 (Ct 
App 2009), aff'd on other grounds, 393 S C 160, 712 S E 2d 408 (2011) 

5 ThIS court reached the same conclUSIOn In Pope V Hentage CommumtIes, 
Inc, 395 S C 404, 717 S E 2d 765 (Ct App 2011) 
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(affinnmg when the tnal court admItted eVIdence of a sImIlar prIor 
laWSUIt) The admISSIOn of eVIdence IS wIthm the trIal court's dIscretIOn, and 
the tnal court's deCISIOn wIll not be reversed on appeal absent an abuse of 
dIscretIon Whaley, 362 SCat 483, 609 S E 2d at 300 (applymg the abuse 
of dIscretIOn standard of reVIew to the admISSIbIlIty of eVIdence of SImIlar 
aCCIdents) 

In the present case, Gwyn HardIster, HCI's chIef operatmg officer and 
preSIdent, testIfied that after hIS first month of employment WIth HCI, It 
became apparent that Magnoha Place had Issues With water mtrusIOn, 
mc1udmg wmdow leaks, and water Issues on the decks and breezeways, 
before constructIOn had begun at MagnolIa North HardIster admitted that 
the constructIOn defects were VIrtually Identical across all developments 
Other testImony settmg forth the details of defects m projects other than 
MagnolIa North supports HardIster's admISSIOn Drew Brown, the POA's 
expert m general contractmg, estImatmg, and bUlldmg diagnostIcs, testIfied 
that he mvestIgated other HCI projects that used the engmeered wood tnm, 
Just as Magnoha North dId, and that the tnm was mherently defectIve as an 
extenor tnm He also stated that, as WIth MagnolIa North, there was 
Improper flashmg and a lack of engmeered sealant jomts m the other projects 
AdditIonally, three of the other projects used the same brand of wmdows as 
Magnoha North, and Brown tested several of these wmdows at the four 
projects Brown mdlcated that he tested the wmdows III over 20 umts, and 
they consIstently faIled to meet the water mtruslOn reSIstance reqUIrement 
that the labelmg had represented 

Brown also found sheathIllg damage beneath the wmdows and 
Improper weIght beanng of lIntels at wmdow heads In MagnolIa Place and III 
other HCI projects 6 Other defects common to MagnolIa Place and the other 
projects were Improper slopIng on brIcks, Improper waterproofing, Improper 
mstallatIOn oftnm products, and Improper InstallatIOn ofbnck veneer 

6 A hntel IS a hOrIzontal archItectural member spannmg and usually carryIng 
the load above an openmg MeITIam-Webster's Collegiate DICtIonary at 725 
(11 th ed 2003) 
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Based on the foregomg, the constructton defects at the other HCI 
developments were substanttally sImilar to those experIenced by MagnolIa 
North Further, the eVIdence lS admIssIble to prove many of the elements 
reqUIred for a pumtIve damages award See MItchell v FortIS Ins Co, 385 
S C 570, 584-89, 686 S E 2d 176, 183-86 (2009) (hstmg gUIdeposts to 
conslder m conductmg a reVIew of a pumtIve damages awardf, Gamble V 
Stevenson, 305 SCI 04, 111-12, 406 S E 2d 350, 354 (1991) (hstmg factors 
to conSIder m conductmg a reVIew of pumttve damages) 8 The eVldence was 
relevant to the MItchell element of the reprehensIbIlIty of the defendant's 
conduct and the Gamble elements of the duratIOn of the conduct, Appellants' 
awareness, and slmIlar past conduct For example, HCI was aware of water 
Issues m other projects as early as 1998, before constructIon on Magnoha 
North had begun 

In sum, the tnal court dld not abuse Its discretIOn m admlttmg the 
challenged eVidence 

III Jury InstructIOns 

7 The MItchell gUldeposts are (1) the reprehenSIbIlIty of the defendant's 
conduct, (2) the dispanty between the actual or potential harm to the plamttff 
and the amount of the pumtIve damage award, and (3) the dIfference between 
the pumttve damages awarded by the JUry and the CIvIl penaltIes authonzed 
or Imposed m comparable cases Mitchell, 385 SCat 584-89, 686 S E 2d at 
183-86 In Mltchell, our supreme court announced that ItS prevIOUS OpInIOn 
m Gamble remamed relevant to the post-Judgment due process analYSIS only 
msofar as It added substance to the gUIdeposts m BMW of North Amenca v 
Gore, 517 U S 559 (1996) and adopted III MItchell The supreme court 
deCIded MItchell on September 14, 2009, after the tnal court had already 
conducted a pumtlve damages reVIew m the present case 
8 The Gamble factors are (1) defendant's degree of culpabIlIty, (2) duratIOn 
of the conduct, (3) defendant's awareness or concealment, (4) eXlstence of 
SImIlar past conduct, (5) hkehhood of deterrIng the defendant or others from 
SImIlar conduct, (6) whether the award IS reasonably related to the harm 
lIkely to result from such conduct, (7) defendant's abIhty to pay, and (8) other 
factors deemed appropnate Gamble, 305 Seat 111-12,406 S E 2d at 354 
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Appellants mamtam they should receive a new tnal because the tnal 
court gave the JUry two erroneous mstructions regardmg (1) actual damages 
on the POA's neglJgence claim, and (2) pumtIve damages We address each 
of these Issues m tum 

a Standard for Jury InstructIOns 

The tnal court IS reqUIred to charge only the current and correct law of 
South CarolIna Clark v Cantrell, 339 S C 369, 389, 529 S E 2d 528, 539 
(2000) In revIewmg JUry charges for error, thiS court must consider the tnal 
court's JUry charge as a whole m hght of the eVidence and Issues presented at 
tnal Welch v Epstem, 342 S C 279, 311, 536 S E 2d 408,425 (et App 
2000) If the charges are reasonably free from error, Isolated portIOns that 
might be mlsleadmg do not constitute reversible error Keaton ex reI Foster 
v GreenvIlle Hosp Sys, 334 S C 488, 497-98, 514 S E 2d 570, 575 
(1999) A JUry charge that IS substantially correct and covers the law does 
not reqUIre reversal I!L at 496,514 S E 2d at 574 

b Actual Damages on Neghgence Claim 

Appellants mamtam the tnal court mstructed the JUry that It had granted 
a directed verdict to the POA on ItS neglIgence claIm, and, therefore, the JUry 
must award the POA damages on this claim Appellants argue the tnal court 
Improperly gave the JUry the ImpreSSIOn It had already determmed the POA 
had establIshed proxImate cause We dIsagree With Appellants' mterpretatIOn 
of the tnal court's JUry mstructIOn 

At the close of eVidence, the tnal court dIrected verdIcts for the POA 
on their claIms for neglIgence and breach of warranty of workmanlIke 
services As to the neglIgence claim, the tnal court mstructed the JUry, m 
pertment part 

Now I charge you that as a matter of law, I have 
determmed that the defendants were negbgent and 
breached the ImplIed warranty of workmanbke 
servIces In the constructIOn of these condomInIUms 
and as a result of [SIC] you must award the plamtiff 
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property owners['] aSSocIatIOn damages prOXImately 
caused by the neghgent constructIOn 

(emphaSIS added) 

Appellants argue the tnal court's mclusIOn of the phrase "proXImately 
caused by the neglIgent constructIOn" followmg ItS statement that the JUry 
must award damages dId not remedy the error We dIsagree The tnal court's 
statement sufficIently qualIfied the reqUIrement to award damages by 
descnbmg the damages as those "prOXImately caused by the neglIgent 
constructIOn" See Stevens v Allen 342 SC 47,51,536 SE2d 663, 
665 (2000) (settmg forth the prereqUlsltes to an award of damages on a 
neglIgence claIm) 

Because the challenged Jury mstructIOn accurately reflected all 
elements reqUIred to be establIshed for a damages award on the POA's 
neglIgence claIm, the tnal court dId not commIt error m gIvmg Its charge 
See Stewart v RIchland Mem'l Hosp, 350 S C 589, 595, 567 S E 2d 510, 
513 (Ct App 2002) (statmg a JUry charge that IS substantIally correct does 
not reqUlre reversal) 

c PumtIve Damages 

Appellants contend theIr due process nghts were vIOlated by the tnal 
court's mstructIOn advIsmg the Jury It had a duty to award pumtIve damages 
If It found the plamtIff entItled to such Appellants argue It no longer IS 
appropnate for South Carohna to reqUlre the ImpOSItIon of pumtIve damages 
after the JUry determInes the plamtIffs entItlement because a JudICIal 
evaluatIOn of a pumtlve damages award IS requITed, pursuant to State Farm 
Mutual AutomobIle Insurance Co v Campbell, 538 US 408 (2003) and 
MItchell v FOrtIS Insurance Co , 385 S C 570, 584-89, 686 S E 2d 176, 183-
86 (2009) We dIsagree 

Appellants challenge the follOWIng portIon of the tnal court's JUry 
InstructIon on pumtlve damages 
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If you should find that the plaIntIff IS entttled to 
recover pumtive damages In addItion to actual 
damages, It would bc your duty to mclude such 
damages In your verdIct and award such an amount 
as you may deem reasonable and proper In lIght of 
the facts and Clfcumstances 

(emphaSIS added) 

ThIS court has prevIously held that m South Carolma, the award of 
pumtive damages does not rest In the JUry's dIscretion, but IS recoverable as a 
matter ofnght Broom v Se HIghway Contractmg Co ,291 S C 93,98,352 
S E 2d 302, 305 (et App 1986), abrogated on other grounds, Davenport v 
Cotton Hope PlantatIOn Honzontal Prop RegIme, 333 S C 71, 508 S E 2d 
565 (1998) (CIting Sample v Gulf Ref Co, 183 S C 399,410,191 S E 209, 
214 (1937)) In Sample, our supreme court held there was no error m 
chargmg the JUry that It would have a duty to award pumtIve damages If It 
found that the plamtiffs nghts "had been conscIOusly, WIllfully, and 
recklessly VIOlated" 183 SCat 410, 191 SEat 214 In that case, the court 
stated 

[U]nder the settled rule prcvallIng In thIS state 
pumtlve damages are awarded not only as 
pumshment for a wrong, but also as vmdicatlOn of [a] 
prIvate fIght, and when under proper allegatIons ~ 
plamtIff proves a WIllful, wanton, reckless, or 
malICIOUS vIOlatton of hIS fIghts, It IS not only the 
nght but the duty of the JUry to award pumtIVe 
damages 

Id at 410, 191 SEat 214 (emphaSIS added) Appellants argue Broom and 
Sample are no longer controllmg III hght of the concerns expressed m 
Campbell and MItchell We dIsagree 

Tn Campbell, the Umted States Supreme Court acknowledged the 
eXIstence of procedural and substantive constItutional lImItatIOns on pumttve 
damages awards 538 U S at 416 It explamed "The Due Process Clause of 
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the Fourteenth Amendment prohIbIts the ImposItIon of grossly exceSSIVe or 
arbItrary pUnIshments on a tortfeasor" l!l (cItatIOns omItted), see also 
BMW of N Am v Gore, 517 U S 559, 568 (1996) ("Only when an award 
can faIrly be categonzed as 'grossly exceSSIve' m relatIon to these mterests 
does It enter the zone of arbitrarmess that VIolates the Due Process Clause of 
the Fourteenth Amendment "), Pacific Mut LIfe Ins Co V HaslIp, 499 U S 
1, 22 (1991) (holdmg that the Alabama Supreme Court's post-verdIct reVIew 
ensured that pUnItIve damage awards were not grossly out of proportIOn to 
the seventy of the offense and had some understandable relatIonshIp to 
compensatory damages) In thIS context, Campbell pnmanly addressed the 
exceSSIveness of pUnItIve damages awards, and It Imposed hmits on whether 
to mclude any pUnItIve damages In a verdIct only to the extent that the 
conduct on whlCh the award IS based does not have a nexus to the plaIntIffs 
harm or IS not suffiCIently reprehensIble to JustIfy such an award Id at 419, 
422-23 OtherwIse, states retam dIscretIOn over the ImpOSItIon of pumtIve 
damages ld at 416 ("WhIle States possess dIscretIOn over the ImpOSItIOn of 
pumtIve damages, It IS well estabhshed that there are procedural and 
substantIve constItutIOnal lImItatIOns on these awards The Due Process 
Clause of the Fourteenth Amendment prohIbItS the ImpOSItIon of grossly 
exceSSIve or arbItrary pUnIshments on a tortfeasor ") (cItatIOns omItted) 

In MItchell, our state supreme court Implemented the constItutIonal 
lImItatIOns set forth In Campbell, Gore, and Hashp The MItchell OpInIOn 
confirmed that Gore and Hashp addressed the exceSSIveness of pUnItIve 
damages awards and that Campbell prohIbIted any pUnItIve damages award 
for conduct unrelated to the piamtiffs harm or conduct that was msufficiently 
reprehensIble 385 SCat 584-86, 686 S E 2d at 183-84 Further, In 
Campbell, the Umted States Supreme Court stated 

[P]unItIve damages should only be awarded If the 
defendant's culpabIlIty, after haVIng patd 
compensatory damages, IS so reprehensIble as to 
warrant the ImpOSItIon of further sanctIOns to achIeve 
pUnIshment or deterrence 

Campbell, 538 U S at 419 ThIS language dovetaIls WIth Sample's 
reqUIrement that "when a plamtIff proves a WIllful, wanton, reckless, or 
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mahclous vIOlatIon of hIS TIghts, It IS not only the TIght but the duty of the 
JUry to award pumtIve damages" 183 SCat 410,191 SEat 214 (emphasIs 
added) 

In other words, only after the JUry has evaluated the eVIdence and 
concluded the plamtIff IS entItled to pumtive damages does It become the 
JUry's "duty" to Impose such damage\) on the defendant ThIS IS precIsely 
what the trIal court m the present case mstructed "If you should find that the 
plamtIff IS entItled to recover pumtive damages m addItIOn to actual damages, 
It would be your duty to mclude such damages In your verdIct and award 
such an amount as you may deem reasonable and proper In bght of the facts 
and cIrcumstances" ThIS mstructIon commumcated to the JUry that It had the 
dIscretIOn to detennme the POA's entItlement to pumtIve damages, and, If 
entItlement were so determmed, the duty to award pumtIve damages 

Appellants argue that Hashp prohIbItS states from reqUITIng the 
ImpOSItIon of pumtIve damages We do not mterpret Hashp as Appellants 
suggest FIrst, In Hashp, the Issue of whether states may reqUIre the 
ImpOSItIon of pumtIve damages was not squarely before the Court Rather, 
the Court In Hashp analyzed the adequacy of Alabama's method for assessmg 
pumtIve damage awards, whIch mcluded a JUry InstructIOn explammg the 
nature, purpose, and baSIS for the award, a post-tnal reVIew enablmg the trIal 
court to scrutmize the award, and an appellate reVIew process ensunng that 
the award was reasonable and ratIOnal 499 U S at 19-23 Rather than 
expressmg a need to Increase the JUry's dIscretIOn m the ImpOSItIon of 
pumtIve damages, the Hashp opmIOn expressed a need to hmit the JUry's 
dIscretIOn 

To be sure, the mstructIons gave the JUry 
sIgmficant dIscretIOn m ItS detennmatIon of pumtlve 
damages But that dIscretIon was not unlImIted It 
was confined to deterrence and retnbutIon, the state 
polIcy concerns sought to be advanced And If 
pumtIve damages were to be awarded, the ]Ury "must 
take mto conSIderatIOn the character and the degree 
of the wrong as shown by the eVIdence and neceSSIty 
of preventmg SImIlar wrong" The mstructIOns thus 
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enlIghtened the JUry as to the pumtIve damages' 
nature and purpose, Identified the damages as 
pumshment for cIvIl wrongdomg of the kmd 
mvolved, and explamed that theIr ImpOSItIOn was not 
compulsory 

As long as the dIscretIOn IS exercIsed wlthm 
reasonable constramts, due process IS satisfied 

Id at 19 (CItatIOns omItted) (emphasIS added) Thus, Appellants' 
mterpretatIOn of Hashp IS unfounded The Court dId not prohIbIt states from 
reqUInng the JUry to Impose pumtIve damages after evaluatmg the eVIdence 
and determmmg the plamtIffs entitlement 

In Campbell, whIch post-dates Hashp, the Umted States Supreme Court 
clearly recogmzed the dIscretIOn of the state to establIsh polICIes on pumtIve 
damages, withm the constitutIOnal hmlts of exceSSIveness and arbItrarIneSs 
Campbell, 538 U S at 416 South Carolma Imposes a duty on the JUry to 
award pumtIve damages only after It determmes the plamtIff IS entItled to 
such an award based on Its characterIZatIOn of the conduct harmmg the 
plamtIff as WIllful, wanton, malIcIOUS, or reckless Therefore, the dIctum m 
Hashp, on whIch Appellants rely, cannot Justify a departure from South 
Carolma precedent on the JUry's duty to award pumtIve damages upon the 
determmatIOn of entItlement See Clark v Cantrell, 339 S C 369, 390, 529 
S E 2d 528, 539 (2000) ("[T]he trIal court IS reqUired to charge only the 
current and correct law of South Carohna ") 

Based on the foregomg, the tnal court's pumtIVe damages InstructIOn as 
a whole fal1~ withm the lImIts of due process and does not constitute 
reverSIble error 

IV DIrected VerdIct 

Appellants assert the trIal court should not have dIrected a verdIct for 
the POA on Its claims for neglIgence and breach of warranty of workmanhke 
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servIces Appellants argue the tnal court misconstrued counsel's 
acknowledgment that defects eXisted as an admiSSion that Appellants were 
"negbgent as to, and werc the proxImate cause of, all of the alleged defects " 
Appellants further argue (1) the factual Issues as to whether certaIn 
defective condItions eXIsted, and the extent of such defects, should have been 
left for the JUry to decIde, and (2) these factual Issues go to the questIOn of 
lIabIlIty We dIsagree 

In rulmg on motIOns for dIrected verdIct, the tnal court must VIew the 
eVIdence and the mferences reasonably drawn therefrom m the bght most 
favorable to the party opposmg the motIOns Law v S C Dep't of Corr , 368 
S C 424, 434, 629 S E 2d 642, 648 (2006) The tnal court should deny the 
motIOns when eIther the eVIdence YIelds more than one mference or Its 
mference IS m doubt McMIllan v Oconee Mem'l Hosp , Inc, 367 S C 559, 
564, 626 S E 2d 884, 886 (2006) "However, thIS rule does not authonze 
submISSIOn of speculatIve, theoretIcal, and hypothetIcal vIews to the JUry " 
Proctor v Deptt of Health & Envtl Control, 368 S C 279, 292-93, 628 
S E 2d 496,503 (Ct App 2006) 

In order to establIsh a claIm for neglIgence, a plamtlff must show (1) 
the defendant owes a duty of care to the plamtIff, (2) the defendant breached 
the duty by a neglIgent act or omISSIOn, (3) the defendant's breach was the 
actual and proxImate cause of the plamtIffs mJury, and (4) the plamtIff 
suffered an Injury or damages Doe v Manon, 373 S C 390, 400, 645 S E 2d 
245, 250 (2007) Further, to establIsh a claIm for breach of the ImplIed 
warranty of workmanlIke servIces, the plamtlff must show that the buIlder 
faIled to perform ItS work In a careful, dIlIgent, and workmanlIke manner 
Smith v Breedlove, 377 S C 415, 422, 661 S E 2d 67, 71 (2008) (holdmg 
that a buIlder who contracts to construct a dwellIng ImplIedly warrants that 
the work undertaken WIll be performed In a careful, dIlIgent, and 
workmanlIke manner) 

Here, there was overwhelmmg eVIdence of Appellants' faIlure to meet 
the mdustry standard of care In several aspects V Iewmg the tnal In ItS 
entIrety, Appellants merely contested the extent of damages The POA's and 
Appellants' experts testIfied to conflIctmg estImates of the extent of the 
damages The reports dIffered pnmanly m the scope of work necessary to 
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repaIr the defects and the cost of the repaIrs Gwyn HardIster, HeI's chIef 
operatmg officer and presIdent, also acknowledged the constructIOn 
problems 

Further, dunng openmg arguments, Appellants' counsel conceded 
habIlIty As to Appellants' argument that theu counsel acknowledged only 
some, and not all, of the alleged defects, the eXIstence and extent of specIfic 
defects bear on the Issue of damages prOXImately caused by Appellants' 
neghgence An admIssIOn of counselor eVIdence supportmg less than all of 
the complamt's specIficatIOns of neglIgent conduct IS sufficIent to support a 
dIrected verdIct for the POA Cf Deason v Southern Ry Co, 142 S C 328, 
336, 140 S E 575, 577 (1927) ("The Code reqUITes the constructIon of 
pleadmgs m aid of substantIal JustIce, and It IS the rule that the proof of one 
specificatIOn of neglIgence and wantonness will entItle plamtIff to a verdIct, 
If the JUry sees that a case has been made out ") Appellants claIm that our 
supreme court's opmIOn III Guffey v ColumbIaiColleton Reg'l Hosp , Inc, 
364 S C 158, 612 S E 2d 695 (2005), reqUlres an eVIdentIary showmg or 
admIssion that the defendant was neghgent as to each and every specIficatIOn 
m the complamt before the tnal court may dIrect a verdIct for the p1amttff as 
to the defendant's breach of the duty of due care We find Appellants' 
assertIOn mIsapprehends the Guffey opmIOn 

In Guffey, our supreme court held "A directed verdIct should be 
granted where the eVIdence raIses no Issue for the JUry as to the defendant's 
habIhty On reVIew, we WIll affirm a dITected verdIct [for the defendant] 
where there IS no eVidence on anyone element of the alleged cause of 
actIOn" 364 SCat 163, 612 S E 2d at 697 (cItatIon omItted) (emphasIs 
added) The court was refernng to the requrred showmg of duty, breach, 
causatIon, and damages to establIsh a cause of actIon for neglIgence The 
court further held the tnal Judge properly granted a dIrected verdict for the 
defendant on one of the complamt's specIficatIons of neghgence, Ie, that a 
hospItal was neglIgent m gIvmg aftercare mstructIOns that conflIcted WIth the 
emergency room phYSICIan's mstructIOns, because there was no eVIdence the 
confllctmg mstructIOns proXImately caused the decedent's death 364 SCat 
164,612 S E 2d at 697 
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Appellants also argue the tnal court erred In granting a directed verdict 
on the claims for neglIgence and breach of warranty of workmanlIke services 
because BUlldStar, as the general contractor, was not responsible for the work 
performed by ItS subcontractors ThIS argument has no ment Although a 
general contractor IS not automatIcally responsIble for the neglIgence of a 
subcontractor, a buIlder who undertakes to supervIse the constructIOn of a 
bUlldmg has a duty to exercise reasonable care See Fields v J Haynes 
Waters BUIlders, Inc, 376 S C 545, 561, 658 S E 2d 80, 88-89 (2008) 
(rejecting the argument that d general contractor IS automatIcally responSIble 
for the neglIgence of a subcontractor, but approvlllg Jury instructions that 
mcluded the law Imposing a duty on a general contractor to use due care In 

supervlslllg a subcontractor) 

Based on the foregolllg, the tnal court properly dIrected a verdIct for 
the POA on Its causes of actIon for neglIgence and breach of warranty of 
workmanlIke servIces 

V Appellants' DIrected Verdict Motion 

Appellants contend the tnal court erred In denYing theIr motIOns for a 
dIrected verdIct and JNOV on all of the POA's causes of actIon Appellants 
argue (1) they were not eqUItably estopped from asserting the statute of 
lImItations as a defense, and (2) the POA faIled to estabhsh damages as to Its 
claims Appellants also contend the tnal court erred In denymg theIr dIrected 
verdIct and INOV motIOns as to neghgence and pumtIve damages because 
the POA faIled to establIsh (l) each Appellant VIOlated Its respective 
standard of care, and (2) pumtIve damages by clear and convmcmg eVIdence 
as to each Appellant We dIsagree 

When revIewmg the demal of a motIon for dIrected verdIct or JNOV, 
the appellate court applIes the same standard as the tnal court Elam v S C 
Dep't of Transp , 361 S C 9,27-28,602 S E 2d 772, 782 (2004) The court IS 
reqUIred to view the eVidence and mferences that reasonably can be drawn 
therefrom III the lIght most favorable to the non-movmg party Sabb V S C 
State Umv, 350 S C 416,427, 567 S E 2d 231, 236 (2002) An appellate 
court Will only reverse the tnal court's rulmg when no eVidence supports the 
rulIng or when the rullllg IS controlled by an error of law Steinke V S C 
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Dep't of Labor, Licensmg & RegulatIon, 336 S C 373, 386, 520 S E 2d 142, 
148 (1999) 

In the mstant matter, the tnal court held 

I find that eqmtable tolhng applIes and that based on 
when the smt was filed and the property turned over 
to the homeowners['] aSSOCIatIOn that the, the defense 
IS estopped from raIsmg the statute of hmItatIOns 
defense 

We address the theones of eqmtable tollmg and eqmtable estoppel m turn 

a Eqmtable Tollmg 

The POA's claIms are governed by a three-year statute of lImItatIOns 
See S C Code Ann § 15-3-530 (2005) (estabhshmg three years as the 
lImItatIOn for fihng an actIOn on a contract, oblIgatIOn, or lIabIlIty, except 
those proVIded for m sectIOn 15-3-520) Appellants mamtam that the statute 
began to run on March 8, 2000, the date of the POA's first meetmg Thus, 
they argue, the statute expIred pnor to the filmg of thIS actIon on May 28, 
2003 We agree wIth the tnal court's ruhng that eqmtable tollmg IS JustIfied 
m thIS case 

In Hooper V Ebenezer Semor ServIces and RehablhtatIOn Center, our 
supreme court stated 

Eqmtable tolhng IS JudIcIally created, It stems 
from the JUdICIary'S mherent power to formulate rules 
of procedure where Justice demands It Where a 
statute sets a lImItatIOn penod for actIOn, courts have 
mvoked the equItable tollmg doctnne to suspend or 
extend the statutory penod to ensure fundamental 
practIcahty and faIrness 
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The party c1aImmg the statute of lImItatIOns 
should be tolled bears the burden of establIshmg 
sufficIent facts to JUStIfy Its use 

It has been observed that eqUItable tollmg 
typIcally appbes III cases where a lItIgant was 
prevented from filIng SUIt because of an extraordmary 
event beyond hIS or her control 

The eqUItable power of a court IS not bound by cast­
Iron rules but eXIsts to do faIrness and IS fleXIble and 
adaptable to partIcular eXIgenCIes so that relIef WIll 
be granted when, m VIew of all the CIrcumstances, to 
deny It would penmt one party to suffer a gross 
wrong at the hands of the other EqUItable tollmg 
may be apphed where It IS JustIfied under all the 
CIrcumstances 

386 S C 108, 115-17,687 S E 2d 29, 32-33 (2009) (CItatIOns and quotatIOn 
marks omItted) (emphasIs added) UnlIke eqUItable cstoppel, eqUItable 
tollmg does not reqUIre a showmg that the defendant has made a 
mIsrepresentatIOn to the plamtIff See Hooper, 386 Seat 115, 687 S E 2d at 
32 ("EqUItable tolhng IS JudICIally created, It stems from the JudICIary's 
mherent power to formulate rules of procedure where JustIce demands It ") 

In the present case, the POA board conSIsted of Appellants' officers 
untIl the date of "turnover," September 9, 2002 We find unpersuaSIve 
Appellants' claim that an orgamzatIOn they controlled would have mItIated an 
actIOn agamst Itself dunng thIS penod Further, after the property owners 
gamed control over the POA, they exerCIsed due dIhgence by filmg thIS 
actIOn on May 28, 2003, approxImately eIght months after assummg control 
Therefore, we affirm the tnal court's rubng on thIS Issue 

b EqUItable Estoppel 
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The law on eqUItable estoppel also supports the tnal court's ruhng In 
South Carohna, 

[ a] defendant WIll be estopped to assert the statute of 
lImitatIons m bar of a plamtIffs claIm when the delay 
that otherwise would gIVe operatIOn to the statute has 
been mduced by the defendant's conduct 

The doctrme IS, of course, most clearly applIcable 
where the aggneved party's delay m bnngmg SUIt was 
caused by hIS opponent's mtentIonal 
mI~representatIon, but deceIt IS not an essenttal 
element of estoppel It IS sufficIent that the aggneved 
party reasonably relIed on the words and conduct of 
the person to be estopped ill allOWIng the hmItatIOns 
penod to expire 

The conduct may mvolve eIther mducIng the plaIntIff 
to beheve that an amIcable adjustment of the claim 
WIll be made WIthout smt or IndUCIng the plaIntIff In 
some other way to forbear exerclsmg hiS nght to sue 
Some courts hold that repaIrs by a defendant may toll 
the statute of hmltatlOns One's assurances to an 
mJured party that defects can be corrected coupled 
WIth hiS attempts to correct them IS conduct that may 
lead the Injured party to reasonably belIeve that It 
Will receIve sattsfactIOn WIthout resort to htigatlOn 

DIllon Cnty Sch Dlst No Two v LeWIS Sheet Metal Works, Inc, 286 S C 
207, 218-19, 332 S E 2d 555, 561 (Ct App 1985), overruled on other 
grounds, Atlas Food Sys & Serv, Inc v Crane Nat'l Vendors DIV of 
Umdynamlcs Corp, 319 S C 556, 462 S E 2d 858 (1995) (CItatIOns and 
quotatIOn marks omItted) (emphaSIS added) 

Here, untIl the turnover, Appellants assured the umt owners the 
constructIOn defects would be repaIred, and, as a result, the owners were 
JustIfied In relYIng on those assurances At the tIme these representatIons 
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were made, a reasonable owner could have belIeved that It would be counter­
productive to file SUIt before glvmg Appellants the opportumty to honor the 
representations, especially given Appellants' efforts to make some repairs 
Therefore, the tnal court properly held that Appellants were eqUItably 
estopped from assertmg the statute of lImitatIOns as a defense 

c Statute of LimItations as to Breach of Fiduciary Duty 

Appellants argue that the tnal court erred m Its conclUSIOns regardmg 
eqUItable toIlmg and eqUItable estoppel, and, as a result, the tnal court should 
have granted Appellants' motion for a dIrected verdict on the ground of the 
statute of limItatIOns However, the POA asserts that, even If neither 
eqUItable tollmg nor eqUItable estoppel apply to thiS case, the statute of 
limitatIOns did not begm to run on the breach of fiduciary duty claIm untIl 
HCI turned over Its control of the POA to the owners on September 9, 2002, 
because this was the date that the breach occurred We agree 

In Concerned Dunes West ResIdents, Inc v GeorgIa-PacIfic Corp, our 
supreme court held 

[T]he developer has a fiducIary duty to the POA to 
transfer common areas that are m good repaIr, If the 
developer transfers substandard common areas, the 
developer must, at the tIme of transfer, prOVIde the 
POA wIth the funds necessary to brmg the common 
areas up to a standard of reasonably good repaIr The 
developer who breaches thIS duty, by transferrmg 
common area~ that are not In reasonably good repaIr 
and WIthOUt the funds necessary to bnng the common 
areas up to standard, IS lIable to the POA for all 
damages proxImately flowmg from the breach, 
mcludmg damages for the contmued detenoratIon of 
these areas 

349 S C 251,260, 562 S E 2d 633, 638 (2002) (emphasIs added) Therefore, 
m the present case, the breach occurred on September 9, 2002, the date HCI 
turned over control of the POA to the umt owners Because the POA filed Its 
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breach of fiducIary duty claIm approxImately eIght months later, the three­
year statute of lImItatIons had not yet expIred See S C Code Ann ~ 15-3-
530 (2005) (establIshmg three years as the lImItatIon for filmg an actIon on a 
contract, obhgatIon, or habIlIty, except those provIded for m sectIOn 15-3-
520) 

d Damages 

Appellants also assert the POA faIled to estabhsh Its damages as to any 
of ItS claIms We dIsagree 

To recover damages, the eVIdence must enable the JUry to determme thc 
amount of damages wIth reasonable certamty or accuracy WhIsenant V 
James Island Corp, 277 SCI 0, 13, 281 S E 2d 794, 796 (1981) However, 
"proof WIth mathematIcal certamty of the amount of loss or damage IS not 
reqUIred" ld The determmatIOn of damages may depend to some extent on 
the consIderatIon of contmgent events If a reasonable baSIS of computatIOn IS 
provIded, allowmg a reasonably close estImate of the loss PIggy Park Enter, 
Inc V Schofield, 251 S C 385,391-92, 162 S E 2d 705, 708 (1968) 

Here, the POA's expert m bUIldmg dIagnostIcs testIfied that m hIS 
mvestIgatIOn of bUIldmgs, hc often finds hIdden damages He also testIfied 
that It IS common for bUIldmgs lIke those at Magnoha North to look great on 
the outsIde, but to reveal rot "when you peel the omon[]" Further, the POA's 
expert m estImatmg constructIOn repaIr testIfied that usually, hIdden damage 
m condommmm projects IS apprOXImately twenty percent of the contract 
pnce, and he had mcluded a hIdden damage allowance m hIS estImate to 
repaIr Magnoha North 9 ThIS eVIdence provIdes a suffiCIently reasonable 

9 Appellants argue thIS expert's estImate of hIdden damage was speculative 
because hIS past expenence m assessmg hIdden damage mcluded some 
buIldmgs WIth stucco sldmg, whIle MagnolIa North's bUIldmgs had HardIe 
Plank sIdmg above a bnck veneer However, the fact that thIS expert's past 
expenence WIth assessmg hIdden damages mcluded bUIldmgs WIth stucco 
sldmg would go to the weIght of the eVIdence rather than ItS eXIstence Cf 
Dep't of Transp V Rogers, 259 S E 2d 775 (N C Ct App 1979) (holdmg 
that there was no error m admIttmg mto eVIdence the testimony of the 
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baSIS of computatIOn of damages to support the tnal court's submIsSIOn of 
damages to the Jury See May v HopkInson, 289 S C 549, 559, 347 S E 2d 
508, 514 (Ct App 1986) (affirmmg the award of damages based on the 
contractor's repair estImate even though the exact repaIrs needed could not be 
determIned because the removal of defectIve wood was expected to reveal 
addItIOnal problems) 

Appellants also argue that as to the breach of fiducIary duty claim, the 
POA faIled to offer eVIdence of Its damages at the tIme of the transfer of 
control In response, the paA contends the constructIOn defects In questIon 
eXIsted at the tIme of the transfer of control We agree WIth the paA that the 
eVIdence of constructIOn dcfects, combmed WIth Pnme South\ estImate for 
repaIr costs, was suffiCIent to allow the JUry to determIne the resultIng 
damages from Appellants' breach of fidUCIary duty 

[T]he developer has a fidUCIary duty to the POA to 
transfer common areas that are m good repaIr, If the 
developer transfers substandard common areas, the 
developer must, at the tIme of transfer, proVIde the 
paA WIth the funds necessary to bnng the common 
areas up to a standard of reasonably good repaIr The 
developer who breaches thIS duty, by transferrIng 
common areas that are not ill reasonably good repaIr 
and WIthout the funds necessary to brIng the common 
areas up to standard, IS lIable to the paA for all 
damages proXImately flOWIng from the breach, 
Includmg damages for the contmued detenoratIon of 
these areas 

Concerned Dunes West ReSIdents, Inc v GeorgIa-PacIfic Corp, 349 S C 
251,260, 562 S E 2d 633, 638 (2002) (emphaSIS added) Therefore, Pnme 
South's estimate for repair costs properly mcluded the current cost to repaIr 
the constructIOn defects 

defendant's expert regardmg the value of the defendant's condemned property 
because the fact that the expert had not observed the property at the tIme of 
the takIng went to the weIght gIVen hIS testImony by the JUry) 
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Appellants further maIntaIn that general maIntenance Items were 
Improperly mcluded In the damages total, CItIng Jenmfer Harmon's testimony 
regardmg the amount the POA spent on repairs after the turnover of control 
to the umt owners 10 However, any mistaken mclusIOn of general 
mamtenance Items m Harmon's repair records does not detract from the 
strength of other eVidence of damages Chns Cooper estImated the total cost 
of repairs, not mcludIng an owners' contmgency or contract admlmstratIOn 
fee, as $7,793,468 After the owners' contmgency and contract 
admlmstratJOn fee were added, the total contract pnce was $9,310,902 Id 
The POA also sought reImbursement for the total amount it had to spend on 
repairs SInce the transfer of control from Appellants to the umt owners 
JennIfer Harmon testIfied thiS amount was over $500,000 However, the JUry 
awarded the POA only $6,500,000 In actual damages Thus, even If 
Harmon's repair records mcluded some general mamtenance Items, there was 
suffiCIent eVIdence of other damages to support the $6 5 mllhon award for 
actual damages 

Based on the foregomg, the tnal court properly demed Appellants' 
dIrected verdIct and JNOV motIOns 11 

VI PumtIve Damages Award 

FInally, Appellants contend the admissIOn of eVidence of defects at 
HCI projects other than MagnolIa North VIOlated theIr due process nghts 

10 Jenmfer Harmon worked for the Noble Company, which managed the 
Magnoha North property for the POA 
11 Appellants also argue (1) the POA faIled to estabhsh that each Appellant 
Violated ItS respectIve standard of care, and (2) the JUry's award of pumtlve 
damages was not based on mdividuahzed determmatIOns that clear and 
conVIncmg eVidence supported such damages agamst each Appellant 
Because the tnal court did not err In findmg Appellants' entities were 
amalgamated, It IS unnecessary to address thIS Issue See Futch V McAllIster 
Towmg of Georgetown, Inc, 335 S C 598,613,518 S E 2d 591,598 (1999) 
(statmg an appellate court need not address an Issue when a deCISIon on a 
pnor Issue IS dIsposItIve) 
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because It resulted m the ImposItIon of pumtIve damages based on alleged 
harm to non-partIes to thIS lItIgatIon Appellants also argue the pumtlve 
damages award was mconsistent WIth the gUIdelmes establIshed m Gamble v 
Stevenson, 305 SCI 04, 406 S E 2d 350 (1991), and MItchell v FOrtIS 
Insurance Co , 385 S C 570, 584-89, 686 S E 2d 176, 183-86 (2009) 12 

a Non-partIes 

Appellants contend the admIsslOn of eVIdence of defects at HCI 
projects other than MagnolIa North VIolated then due process fIghts because 
It resulted III the ImpOSItIon of pumtIve damages based on alleged harm to 
non-partIes to thIS htlgatlOn W c need not address thIS Issue because we have 
prevIously determmed the tnal court properly admItted eVIdence of defects at 
other HCI developments 13 See Futch V McAllIster Towmg of Georgetown, 
Inc, 335 SC 598,613,518 SE2d 591,598 (1999) (statmg an appellate 
court need not address an Issue when a deCISIOn on a pnor Issue IS 
dISposItIve) 

b Gamble/MItchell factors 

Appellants mamtam that the Gamble and MItchell factors reqUIre the 
award III thIS case to be set aSIde In partIcular, Appellants argue (1) the 
award of pumtIve damages has no deterrent effect because Appellants went 
out of bus mess pnor to the commencement of thIS htIgatIOn, and (2) 
Appellants have no abIhty to pay pumtIve damages 

Assummg, arguendo, the lack of a deterrent effect on Appellants, 
neIther thIS conSIderation nor the absence of eVIdence of Appellants' abIlIty to 
pay pumtIve damages precludes such an award If the trIal court's [mdmgs on 
other relevant factors are suffiCIent to uphold the award See MIller V CIty 

12 See supra n 7 & n 8 
13 As stated earlIer m thIS opmlOn, the eVIdence of other HCI projects was 
relevant to the Gamble elements of the duration of the conduct, Appellants' 
awareness, and SImIlar past conduct For example, HCI was aware of water 
Issues III other projects as early as 1998, before constructIOn on MagnolIa 
North had begun 
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of W ColumbIa, 322 S C 224, 231-32, 471 S E 2d 683, 687-88 (1996) 
(rejectmg Appellant's argument that the tnal court erred m faIlmg to stnke the 
pUnItIve damages award because the record dId not establIsh that he had an 
abIlIty to pay and holdmg the tnal court was not reqUired to make specIfic 
findmgs of fact for each Gamble factor), !!L at 232, 471 S E 2d at 687 
("[E]ven If the record dId not estabhsh that [Appellant] had an abIlIty to 
pay, the judge's findmgs on the remammg factors are sufficIent to uphold the 
JUry's award of pUnItIve damages ") Here, the tnal court conducted a post­
tnal reVIew of the pUnItIve damages award usmg the factors outhned m 
Gamble and MItchell and properly set forth Its findmgs on the record 
Consldenng the factors m both Gamble and MItchell, the eVIdence supports 
the trIal court's post-tnal reVIew of the pumtIve damages award 

Based on the foregomg, the tnal court properly upheld the JUry's 
pumtIve damages award 

CONCLUSION 

Accordmgly, the JUry's verdIct IS 

AFFIRMED 

SHORT and WILLIAMS, JJ , concur 
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JENNY ABBOn KITCHINGS 
CLERK 

V CLAIRE ALLEN 
DEPUTY tLERK 

Apnl 20, 2012 

C MItchell Brown, EsqUIre, A MattIson Bogan, [sqUire 
Nelson MullIns RIley & Scarborough 
POBox 11070 
ColumbIa, SC 29211 

Re MagnolIa North v Hentage Commuruties 

Dear Counsel 

!'Us I OFFICE BOX 11629 
tOLUMBIA, SOUTH CAROLINA 29211 

lOIS SUMTER STREET 
COLUMBIA, SOUTH C \ROLl)', A 29 01 

TELEPHONE (803) 734 1890 
FAX (803) 734-1839 

www sccoun.~ org 

Enclosed IS a copy of an Order of the Court denYIng your PetitIOn for Reheanng In the 
above case 

Your petitIon for reheanng en banc was dlstnbuted to the Judges, but 11 has been rejected 
See Rule 219 SCACR (amended Aprd 28, 2011) 

The RemIttitur In thIS case Will be held In thIS Court only so long as reqUITed by 
Appellate Court Rule 221 (b) 

Please notIfy thIS office, m wrttmg, WIthin ten (10) days from the date of thIs letter, 
whether or not you want any of the remammg Records on Appeal and bTlefs we may have In thIS 
case Also enclose a check payable to the S C Court of Appeals In the amount of$7 50 to 
cover maIlIng costs If we have not heard from you WIthin ten (10) days the Record on Appeal 
and bnefs WIll be dIsposed of 

cc Stephen L Brown, EsqUIre, 
Jeffrey J WIseman, EsqUIre 
John P Henry, EsqUIre 

Sincerely, 

Vll1iiNv E fl11ftA 
Tomsha E Fuller 

AdmInIstratIve ASSIstant 

PhIllIp Coleman Thompson EsqUIre 
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MagnolIa North Property Owners' 
AssoclatlOn, Inc, 

v 

Hentage Commumhes, Inc, Rentage 
MagnolIa North, Inc , and BulldStar 
CorporatlOn, 

Respondent, 

Appellants 

The Honorable Chfton Newman 
Horry County 

Tnal Court Case No 2003 CP-26-03203 
2005~P-26-00044 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM After a careful conslderatlOn of the Petition for Reheanng, the Court IS 

unable to dIscover any matenal fact or pnnclple of law that has been eIther overlooked or 

disregarded and hence, there IS no baSIS for grantmg a reheanng It IS, therefore, ordered that the 

Petition for Reheanng be demed 

&"IL ~ ..::zz...~ J Gealhers 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals R1: 

C~lVE~n 
APPEAL FROM HORRY COUNTY MAR 1 V 

Court of Common Pleas 6 2012 

ClIfton Newman CirCUIt Court ]Udg'iC Coart Of _ 

Case No 2005-CP-26-OO44 

Magnoha North Property Owners' ASSOCIation, Inc , 

v 

Hentage CommUnItIes, Inc , Hentage MagnolIa North, 
Inc and BuIldstar CorporatIOn, 

PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANe 

Respondent, 

Appellants 

Pursuant to Rules 219 and 221(a) of the South Carolma Appellate Court Rules, 

Appellants HerItage CommUnItIes, Inc ("HCI"), Hentage MagnolIa North, Inc 

(flHMN"), and BuIldstar CorporatIon ("BUIldstar") hereby file thls petItIon for 

rehearmg and suggestion for rehearmg en bane 

INTRODUCTION 

In OpmIOn No 4943, filed February 15, 2012, a Panel of thIs Court affirmed 

the TrIal Court's dIrected verdIct entered agamst Appellants on the clamIS for 

negligence and breach of the warranty of workmanlIke servIce affirmed the breach of 

fidUCIary duty verdIct entered by the JUry agamst HCI and HMN, and upheld the Jury's 

damages awards Appellants respectfully subnnt that rehearmg, rehearmg en bane 

and/or ISsuance of a new opmIOn reversmg the TrIal Court's decISIon IS warranted 

1 
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because the Panel's OpinIOn m thIS matter overlooked or ffilsapprehended several 

matters of fact and law and represents a sIgmficant departure from the South Carolma 

Supreme Court's establIshed junsprudence AddItIOnally, rehearmg en bane IS 

appropnate because the rulIngs m the Panel's 0pIDlon, partIcularly WIth regard to the 

"amalgamation" of the Appellants and With regard to the adtmsslon of "s1l1lIlar events" 

eVIdence, Involve questIons of exceptional 1l1lportance and, If left uncorrected, will 

result m a lack of umfofffilty among South Carobna's appellate deCISIons on these 

Issues 

STATEMENT OF THE CASE AND OF THE FACTS1 

Tins appeal mvolves a construction defect acnon ansmg from the constructIOn 

of the MagnolIa North HOrIZontal Property Reg1l1le ("MagnolIa North") m Myrtle 

Beach, South Carolma HCI was MagnolIa North's overall developer HMN was the 

project specIfic developer for Magnoba North, and BUlldstar was the general contractor 

for the MagnolIa North project 2 

ThIs acnon was filed on May 28, 2003, by the MagnolIa North Property 

Owners' AssoClanon ("POA") seekIng to recover reparr costs related to alleged 

defecnve COndItIons at Magnoba North (R 19) The Complamt m thIs actIOn asserted 

the followmg clalllls (1) negbgence agrunst all defendants, (2) breach of express 

warranty agaInSt HCI, (3) breach of the ImplIed warranty of workmanlike servIce 

agamst BUlldstar, and (4) breach of fidUCiary duty agaInSt HCI and HMN (R 38) 

PrIor to the start of the tnal, the Tnal Court ruled that Appellants were 

estopped from raIsmg the defense of the statute of lmutatIOns as to the POA's actIon 

I TIns sectlon 15 set forth for the benefit of those Judges consldermg the en bane suggestion 
2 HeI 15 the parent corporatlon of both HMN and Bwldstar 

2 
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because equItable tollmg apphed durmg the tlIDe the Magnoba North Property Owners' 

Assoclatlon was controlled by the developer (R 52-73) At the close of Respondent's 

case the Appellants moved for dIrected verdIct as to all claImS (R 676-693) The 

Tnal Court granted Appellants' motIon as to the claIm for breach of express warranty 

and demed It as to the other claImS (R 692-693) AddltIonally, at thts tIme the Tnal 

Court ruled that the Appellants were "amalgamated" such that they were to be treated 

as one and the same and the actIons of anyone of the Appellants apphed to the others 

(R 660-676) At the close of all eVldence, both Respondent and Appellants moved for 

dIrected verdIcts on all remamIllg clanns (R 1014-1040) The Tnal Court demed 

Appellants' motIOns and demed Respondent's monon as to the breach of fidUCIary duty 

clalIIl, but granted the Respondent dIfected verdIcts as to the claIIDS for neghgence and 

breach of unphed warranty of workmanhke serVIce 

Followmg the dIrected verdIct motIOns at the close of tnal, the only Issues 

remam.mg for Jury detennmatlon were the claun for breach of fidUCIary duty, and the 

damages under the negbgence and breach of the lmpbed warranty of workmanhke 

ServIce clanns On May 20, 2009, the Jury found for the Respondent on the breach of 

fidUCIary duty clam, and awarded a general verdIct of $6,500,000 00 III actual damages 

and $2,000,000 00 m pumllve damages (R 16) Appellants then tlmely served and 

filed a Nollce of Appeal 

The Magnoha North condoffilmum complex COnsISts of twenty-five bwldmgs 

contammg between twelve and fifteen umts per buildmg (R 79, 38) ConstructIon of 

the twenty-one buildmgs that were the subject of thts btIgatIon began m 1997 and the 

last certIficate of occupancy was ISSUed m 2000 (R 1603, 246) 

3 
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Respondent alleged defects m the desIgn and construCtion of Magnoba North 

pnmanly assertmg that, due to these defects, water was permItted to mtrude mto the 

buddmgs causmg rot, detenoratlon and other damage (R 225-538) Magnoba 

North's POA was formed by the developer as a separate legal entIty (R 2023, 2033-

2034) HCI and HMN personnel were lIDtlally officers of the POA until tIme came for 

control to be turned over to the subsequent purchasers of umts m MagnolIa North (R 

2035-2036) The POA held Its first annual meeting on March 8, 2000 (R 1565) At 

this meetmg ISSUes relatmg to defectIve constructlon were raIsed SpecIfically. ISSUes 

relatmg to water mtruSIOn at balcomes and wmdows were dlScussed (R 1565) CopIes 

of the mmutes from thIS meeting were maIled to the property owners (R Ill, 707) 

Later, m December of 2000 the ftrm of Kunley-Horn and AssocIates, Inc conducted a 

buddmg COndItiOn assessment and delIvered a detaIled report Identlfymg vanous 

defectIve condItions to the Noble Company of South Carolma, LLC, whIch was the 

property management company that managed the Magnoba North and the PDA from Its 

mceptIon (R 134-136, 1512) 

The second annual meeting of the POA was held on March 26, 2001 At that 

meeting, the property owners were told that Dr Jack Green was now preSIdent of HC! 

and the POA (R 1570) They were further mformed that on January 29, 2001 Dr 

Green, actmg on behalf of HCI, filed for Chapter 11 bankruptcy on January 29, 2001, 

and that It was HerItage's plan to use the bankruptcy process to reorganIZe and to 

ultImately "build [Its] way out of" the SItuation (R 1570) 

On May 29, 2002, durmg a meetmg of the Board of DIrectors of the POA, 

potentIal legal actIOn agamst subcontractors for the defectIve COndItIons eXIStIng at 

4 
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MagnolIa North was dIscussed SpecIfically, Dr Green, who was stIll both a DIrector 

of the POA and the preSIdent of HCI, mstructed the Noble Company to contact the 

subcontractor Illvolved and then take legal actIon If necessary (R 186-187) By July 

of 2002 the POA had retamed John P Henry, EsquIre as counsel for the POA, and 

Mr Henry had contacted R V Bunc ConstructIon Consultants to IdentIfy and assess 

defectIve condItIons at Magnoba North (R 187-189, 1648) On September 13,2002, 

control of the POA was transferred to the umt owners (R 1595) Mr Henry was 

retamed and eventually brought thIs actIon for the POA 

The eVIdence at trIal establIshed that whIle Appellant Bmldstar was the general 

contractor at MagnolIa North, all constructIon work was actually performed by 

subcontractors (R 2021-2022, 2074-2075) EVIdence was subnntted refutlng the 

contentIon that Appellants, as opposed to the subcontractors who actually performed the 

constructIon, caused the defectIve condItIons as well as the extent of the alleged defects 

(R 727-837) WIth respect to the ABTCO trIm product used at MagnolIa North both 

Appellants' and Respondent's wItnesses testIfied that the product IS now known to be 

unsUItable III thIs enVIronment but the defectIve nature of thIs product was unknown at 

the tIme MagnolIa North was constructed, and there was no deVIatIon from the 

manufacturer's standards for Its mstallauon at MagnolIa North (R 280 367, 515 

529, 732-733, 808, 2077) AddItIOnally, numerous property owners at MagnolIa North 

testIfied they had no ISSueS WIth defectIve constructIon or that any Issues they had were 

already remedIed (R 694-696, 703-706, 711-716, 718-720, 723, 725-726) 

5 
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ARGUMENT 

I The Panel's 0plDlon mIsapprehended and IIllSapphed the "amalgamabon of 
mterests" theory 10 contravenbon of longstandmg South Carohna law 
respectIng the separateness of dIfferent corporate entities and regwnng a 
clear fmtling of in.Justice or unf3ll'lless to JUstIfy dIsregardmg separate 
corporate forms 

After the close of Respondent's case, the Tnal Court ruled that HCI, HMN, and 

BuIldstar were "amalgamated" (R 675-676) The basIS for thIS rulmg, as explamed 

by the Tnal Court, was 

Well I find as a matter of law that the facts m thiS case closely parallel 
With the facts m the Kmcald case the Kmcatd case and that the plercmg 
of the corporate vetl Issue raised m the Sherwood, not Sherwood, MId­
South Mortgage v Sherwood Development Corporaoon, the plercmg the 
corporate ven rulmg m the amalgamaoon rulmg m that case and the 
analYSIS appbed m that case IS mapplIcable to that m thts case, that the 
corporate officers here m the same place, the ennnes were so mtertwmed 
that they should be amalgamated, that the corporate mterest 
amalgamatIon should be ordered m thts case because the eVIdence has 
revealed an amalgamation of the corporate mterest, the entItles, and 
acUvloes so as to blur the legal dIStmcoon between the corporation and 
theIr acttvloes I thInk that s pomted out through Mr Hardester's 
testImony as well as the eVidence m the case and that's the order of the 
Court 

(R 675-676) ThIs erroneous rulmg, as affirmed by the Panel, not only Improperly 

strIpped HCI, HMN and Bwldstar of theIr separate corporate forms, but also 

1Illproperly freed Respondent from the requIrement that each claIm, mcludmg the 

requIrements for an award of pumtIve damages, be proved as to each mdlvldual 

Appellant If allowed to stand, the Panel's opmlOn will create a drastlc new form of 

corporate veil plercmg that will allow courts to dIsregard cntIcal aspects of a 

corporatIOn's Idenofy WIthOUt any showmg of nnsrepresentatIon or confusion, elements 

that courts m thIs state and elsewhere have always requIred before the corporate form 
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may be dIsregarded See "Corporate JustIce An Empmcal Study of Plercmg Rates and 

Factors Courts Consider When Plerc10g the Corporate Veil, n 45 WAKE FOREST L REv 

931, 962 (Fall 2010) ("Our data revealed that a lack of mIsrepresentatIon resulted 10 

refusal to pIerce [the corporate veil] 10 100% of the cases ") 

The strIppmg of Appellants separate corporate forms was based solely upon the 

fact that HC! was the parent corporatIon of both HMN and Bulldstar and the three 

entItIes shared officers, dIrectors and the same office space (R 2001, 2019-2024, 

2029-2030, 2033) The record IS clear that each entIty was properly formed as a 

separate corporatIOn under South Carolma law, and that they operated as separate 

entItles WIth separate roles (R 2023 2030) SpecIfically, HC! was the overall 

developer of MagnolIa North, whlle BUIldstar was the general contractor and HMN 

held tItle to the Magnoha North propertIes and served as the seller of the umts to 

homeowners (R 2019-2024,2029-2033,956) WhIle there was cross-over among the 

people 1Ovolved, each was operated as a separate entIty WIth separate responsIbIlItIes 

The emphasIS placed by the panel on the fact that Appellants separate corporate forms 

also allowed them to operate as "cost centers" IS mIsplaced The fact that us10g 

separate corporate forms for entItles WIth differ10g purposes also belps proVIde clanty 

10 accountmg IS not an adequate basIS for Ignor1Og corporate separateness 

SIgmficantly, there was no eVIdence of any confuSIon, 10eqUItable conduct, or fraud 10 

the operation of these three dlst10ct entItIes, and there was no mdicatIon that either TrIal 

Court's rul1Og, or the Panel's OplIDon was based on such a find10g The Tnal Court s 

"amalgamatIon" rulmg, and the Panel's affirmance of It, mIsconstrued South Carolma's 
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well estabhshed law on corporate separateness and the llffilted CIrcumstances under 

whIch the corporate fonn may be dIsregarded 

A The Panel's OplWon nnsapphed the amalgamatIon of mterests theory 
m tins case because the reqUISIte consumer confusIon the theory 
reqmres was DllSSmg m thIs case 

The Panel erred when It affrrmed the TrIal Court's rulmg that the act of one 

corporate Appellant was the act of all based upon South Carolma's umque 

"amalgamatIon of mterests" or "blurred IdentIty" theory See MId-South Mgmt Co 

Inc v Sherwood Dev Corp, 374 S C 588 604-05, 649 S E 2d 135, 144 (Ct App 

2007) 3 ThIs IS an eqmtable theory thus the appellate court's scope of revIew of thIs 

Issue IS broad Id 

Pnor to the Panel's OpInIon, South Carolma courts had referenced thIs theory 

only five tunes 4 The name appears to be umque to South CarolIna The first mentIOn 

of thIS theory occurred III KIncaId v Landmg Development Corp 289 S C 89, 344 

S E 2d 869 (Ct App 1986) That case mvolved three SIster corporatIOns, all owned 

by the same mdIvldual shareholders Id The three corporatIons were mvolved m 

developmg, bUlldmg and marketIng the plamtlff's subdIVISIon Id When one 

corporatIon trIed to deny hability for faulty constructIon by ItS SIster corporation 

because It was only the marketer, thIs Court found that the marketmg company had 

3 Appellants have found no cases In any other JunsdIctlons that have discussed a theory by these names In 

the context of dIsregarding corporate form 
4 One such reference IS m Schenk v Natlonal Healthcare, Inc 322 S C 316 319,471 S E 2d 736 737 
(1996) In a footnote The South Carolma Supreme Court In Kennedy v Columba Lumber and 
Manufactunng Company, Inc 299 S C 335 384 S E 2d 730 (1989) also alluded to the "blumng of 
legal dJstlnCtlon" theory m a lender lability sltuatlon The most recent reference to thIs theory IS the 
case of Pope v Hentage Cmtys , Inc 395 S C 404 717 S E 2d 765 (0 App 2011) A pennon for a 
wnt of certlOrarI m the Pope case IS currently pendmg before the South Carolma Supreme Court 
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blurred the legal dIStmction between It and Its sIster corporatIons, and thus It, too, was 

lIable Kmcald, 289 SCat 96, 344 S E 2d at 874 

The Panel misapplIed Kmcald, because It falled to recogruze that the 

amalgamated mterests theory was applIed only after the plamtIffs testified they had been 

confused by the representahons made by the defendants, one of WhICh Identified the 

marketIng company as the "project developer" and the other of WhICh was wntten on 

the marketmg company's letterhead which IdentIfied It as "A Development, 

Construction, Sales, and Properly Management Company n Id From thIS eVIdence the 

appellate court held the tnal court properly demed the marketmg company's motIon for 

dIrected verdIct Id The Panel failed to recogruze that the Court's adoptIOn of the 

amalgamatIOn theory m KIncaId was based not only on the sharmg of corporate 

officers, dIrectors, and offices, but also on eVIdence that the marketIng company 

defendant had held Itself out to the plamtIffs as the "project developer" that would 

respond to construction complamts and concerns Id 

The requIrement that the clatmaDts be confused by mIsrepresentatIOns of a 

defendant who IS trymg to aVOid hablhty by hldmg behmd a SISter corporation was 

confirmed m Mid-South 374 SCat 605, 649 S E 2d 145 It was the absence of any 

mIsrepresentatIon or confuSIOn among the related corporatIons that led the Court to 

reject the applIcation of the amalgamatIOn of mterests theory m MId-South The Panel 

here mentioned MId-South, but overlooked Its Importance The Court of Appeals 

specifically addressed the "amalgamatIOn of mterests" theory and pomted out the 

slgmficance of eVIdence m KIncaId that establIshed, from the plamtlff's perspectIve, 

confuSIon as a result of the marketIng company's mIsrepresentation that It was the 
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eqUIvalent of the developer and the general contractor Id (refusmg to apply the 

"amalgamatIon of mterests" theory, m part, because there was no eVIdence that the 

partIes were confused as to the separate nature of the corporate entltles ) 

Absent some showmg of confusIon, fraud or the hke, It was error for the Panel 

to hold that Appellants' separate corporate forms were properly dIsregarded Tills 

error severely prejudiced Appellants because, mter alIa, It Improperly relIeved 

Respondents of therr burden of establlshmg both the elements of each cause of actIon 

and the standard for pumtIve damages as to each mdlvldual Appellant South 

Carohna's Junsprudence Illustrates that regardless of the theory used the corporate 

form may be dIsregarded only where retention of separate corporate personalltIes would 

promote mISrepresentation confusIon, fraud, or mJustIce or would otherWISe 

contravene publlc pollcy As the Panel dId not requrre or mention any such 

requrrement, Its "amalgamatIon" rulmg was mcorrect 

B The Panel's OplDlon DllSapprehends the bmlted CIrCUmstances under 
winch the eqmtable rehef of disregardIng separate corporate forms 
or "plercmg tbe corporate vetl" may be granted 

Both the Tnal Court and the Panel erred m concludmg that "the plercmg of the 

corporate veIl analysIS did not apply to thIs case" Op No 4943 at p 5 The phrase 

"plercmg the corporate veIl" refers to the relIef ztselJ - that IS, the m remedy of a court 

dISregardmg the corporate form Drury, at 101 n 1, 668 S E 2d at 800 n 1 There are 

several theorIes or ratIonales whIch may serve as the basIS for a party obtammg thIs 

eqUItable relIef See ~ (explammg that the "alter ego" doctrme IS merely a theory or 

means of obtammg the procedural rellef of plercmg the corporate veIl), WIlson v 

Fnedberg, 323 S C 248, 257, 473 S E 2d 854, 859 (Ct App 1996) (dlscussmg the 
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"mstrumentahty rule" wlthm the concept of plercmg the corporate veIl) Whatever the 

theory, mcludmg the "amalgamatIon" theory used here, the lumtatIons on plecmg the 

corporate vell stlll apply, however 

It IS a well settled prmclpie of South Carolma law that "a corporation will be 

looked upon as a legal entity untIl suffiCIent reason to the contrary appears " ~ 

Dev Corp v FoundatIOn Ins Co, 380 S C 97, lO 1, 668 S E 2d. 798, 800 (2008) 

Where the corporate entIty IS used to "protect fraud, JustIfy wrong, or defeat publIc 

pobcy" It w1l1 be disregarded Sturkie v Sifly, 280 S C 453, 457, 313 S E 2d 316, 

318 (Ct App 1984) The disregardmg of the cOIporate form by the courts IS referred 

to as "plercmg the corporate veil "Id ThIS equItable doctrme IS not apphed by the 

courts "Without substantlal reflectIOn" and It IS the party seekIng to pIerce the corporate 

veIl that has the burden of provmg the doctrme should apply Id 

In South Carolma, the analYSIS of whether a corporate veIl should be pierced 

COnsiSts of a two-prong test Drury, at 102 668 S E 2d at 800 The first prong IS an 

eight factor analysIs that exammes to the observance of corporate formahtles Sturlae 

at 457, 313 S E 2d at 318 The eight factors consIdered are (1) the capitalIZatIon of 

the corporatIon (2) the observatIon of corporate formahtIes, (3) the payment of 

diVIdends, (4) the solvency of the corporatIon, (5) whether corporate funds were 

Siphoned by a dommant shareholder, (6) whether other officers or drrectors are 

functIonmg (7) the mamtenance of corporate records and (8) whether the corporatIon 

IS a facade for the operatIons of a dommant shareholder WIlson, at 252, 473 S E 2d. at 

856 "The conclUSIon to disregard the corporate entIty must mvolve a number of the 

eight factors, but need not mvolve them all " Dumas v InfoSafe Corp 320 S C 188, 
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192, 463 S E 2d 641, 644 (Ct App 1995) The second prong of the analysIs reqUires 

that there be an element of InjUstIce or fundamental unfarrness If the acts of the 

corporatIon are not regarded as the acts of the IndIVIdual !!. 

The Panel failed to apply tIns analYSIS, particularly the second prong reqUIrmg 

the presence of InjustIce or fundamental unfarrness Regardless of the theory used, 

dIsregardIng of the corporate form has always been llIDlted to SItuatIOns were there IS 

some fraud, wrong or fundamental unfaIrness that JuStIfies thIS drastIC remedy ~, 

380 SCat 101-02, 668 S E 2d at 800, Jones V Enter LeaSIng Co , 383 S C 259, 

267-68, 678 S E 2d 819 824 (Ct App 2009) (requmng a showmg that retentIon of 

corporate form would promote fraud, wrong or mJustice before applYIng alter ego 

theory), WIlson, 323 SCat 257, 473 S E 2d at 859 (notmg that the InstrumentalIty 

rule does not apply unless the retentIon of separate corporate personallt1es would 

promote fraud, wrong or mJustIce) Absent thIs essentIal showmg, Appellants separate 

corporate forms should not have been dIsregarded 

The amalgamatIon rulmg resulted m sigruficant prejUdIce to Appellants 

AddItIOnally the rulmg suggested to the JUry that Appellants had engaged m some form 

mIsconduct and were deservmg of bemg StrIPped of therr corporate entIty status Most 

SIgmficantly, the amalgamatIon rulmg opened the door for the applIcatIon of pumtIve 

damages agatnst all three Appellants WIthout the requrrement that Respondent prove by 

clear and convmcmg eVIdence that each Appellant deserved such pumshment The 

Panel erred m not grantIng Appellants a new tnal due to thIs error 
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II The Panel's 0pIIDon nnsapprehended the apphcabon of Rule 404(b) and the 
rule set forth m Whaley v CSX Transportation lmntmg the adnnsslOD of 
"sumlar events" eVidence 

In addItion to the MagnolIa North condoInlmum project, Appellant HCI was the 

developer of, and Appellant BUlldstar was the General Contractor for, several other 

condoImmum projects m Myrtle Beach and the surroundmg area S Throughout the 

course of the trIal, Respondent repeatedly elICIted testnnony and lDtroduced eVIdence of 

alleged construction defects at these other projects, as part of an overall strategy to 

support therr clauns of defectIve constructIon at Magnoba North The admISSIon of thIS 

eVIdence VIolated Rule 404 of the South Carolma Rules of EVIdence, as well as the 

Supreme Court's mandate m Whaley V CSX Transportatlon, Inc 362 S C 456 609 

S E 2d 286 (2005) lilllltlng the adIruSSIbIhty of "SlInl1ar events" eVIdence The Panel s 

Opwon faIled to find that the adnnssIOn of thIS "slInllar events" eVIdence constItutes 

clear error entItimg Appellants to a new trIal 

The references to other projects and the mYrIad of dIfferent defectIve condItIons 

alleged to eXist at those other projects was numerous The resultIng confuSIon played 

mto Respondent's clear theme that the JUry should pumsh Appellants not only for 

alleged defects at MagnolIa North, but for every project m whIch Appellants had ever 

been mvolved, because Hentage was a bad developer In hIs closmg argument and 

reply arguments, Respondent's counsel made thIs pomt by Implonng the JUry WIth the 

followmg message 

5 HMN was mvolved m only the Magnolia North project The other projects mcluded AVian Forest 
RIverwalk, Magnolia Place the Gardens at Cypress Bay. Azalea Lake Sea Dunes and Heatherstone 
Each of these prOjects was a separate and dtstmct undertakmg 
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You can send a message to the developers over there 10 Myrtle Beach or 
wherever m thIs State so we ask you to consider pumtlve damages that 
will send a message to these people we're not go1Og to tolerate thIS land 
of conduct 

We didn't have to test many wmdows, we knew what was wrong With 
the wmdows to begm With A vlan Forest was Mr ,Mr LeWIS referred 
to the mold farm, I call It the mold palace, they, they wrecked thIS 
commumty With condoIDlmum after condomImum that they sold to the 
publIc and they ought to be pumshed for that 

(R 937, 951) Respondent's strategy of repeatedly referencmg the defects of other 

projects to establIsh that such defects eXist at Magnoba North and the correspondmg 

theme that Appellants should be pumshed for all of therr proJects, was In clear Violation 

of the South CarolIna Rules of EVidence and South CarolIna's JUrISprudence on the 

lImItatIOns of such "pnor event" eVidence 

Rule 404(b), SCRE, prOVides that "[e]vldence of other cnrnes, wrongs or acts 

IS not admISSIble to prove the character of a person 10 order to show actIOn m 

conformtty therewIth" The eVIdence of alleged defects at other projects and the 

eXIStence of other lItigation as to the other projects IS precisely the type of "other acts" 

eVidence that IS prohIbIted by Rule 404(b) 

In additIon to the prohIbItIOn set forth m Rule 404(b) , the South Carolma 

Supreme Court has establIshed the rule that eVIdence of slID.llar events IS not adIDlssible 

unless "there IS some SpeCIal relatIOn between them tendmg to prove or disprove some 

fact m dISpute" Whaley v CSX Transp , Inc, 362 S C 456, 483, 609 S E 2d 286, 

300 (2005) "Because eVidence of other [events] may be hIghly preJudiCIal, '[a] 

plamtiff must present a factual foundatIOn for the court to determme that the other 
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[events] were substantIally slimlar to the [event] at Issue '" !!L (quotmg Buckman v 

BombardIer Corp, 893 F Supp 547, 552 (E D N C 1995» 

Thus, under Whaley, m order for the eVIdence relatmg to other HerItage 

projects to be admISSIble, Respondent was requIred to show the eXIStence of a "specIal 

relatIon" between MagnolIa North and the other projects and that the alleged defects at 

the other projects stemmed not only from sImIlar cllcumstances, but from "substantJally 

sImIlar CIrcumstances" as the alleged defects at Magnoha North Respondent faded to 

meet thIs strIct standard 

The Panel s OplDlon mcorrectly concludes that substantIal slffillmty was 

establIShed by pomtmg to a few examples of defectIve condItIons that were common to 

the varIOUS HerItage developments Op No 4943 P 7 Tills, however, IS an 

oversImphficatIon of the Whaley test, and the examples CIted, willch are common to all 

construCtIon, are lDSufficIent to allow the admISSIOn of slffillar events eVIdence 

SIgruficantly, there was no eVIdence that the common deSIgn of the projects m any way 

related to the alleged defectIve condItIOns AddItIOnally, Respondent dId not show that 

the subcontractors, who dId all of the actual constructIon at MagnolIa North, were the 

same ones used at each of the other projects referenced The commonalIty of the 

general defects found to eXist at MagnolIa North IS lDSufficient to establIsh the level of 

substantIal slffillarity requrred Water mtrusIOn around exterIor trun and wmdows and 

sImllar constructIOn Issues IS common to nearly all constructIon 

It was Respondent's burden to establIsh a clear factual foundatIon not only of 

the eXistence of substantially sunIlar defects, but that they were caused by the same 

conduct and by the same actors See JKT Co ,Inc V HardWIck, 274 S C 413, 416, 
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265 S E 2d 510, 511-12 (1980) (notmg that eVIdence of a sImIlar defectIve product was 

admIssIble where there was testImony that the manufacturmg process used m the other 

shIpments was "IdentIcal" to the process used to produce the matenals at Issue) ThIS 

burden was not met 

ITI The directed verdIct on the neghgence and warranty clauns was IIDproper 
because Appellants dId not concede habIhty as to all of the alleged defects 
and there was ample eVidence ID the record to require tins ISSue to be 
subDlltted to the JUry 

The Tnal Court's declSlon grantIng Respondent a dIrected verdict as to the 

neglIgence and breach of workmanlIke service clauns was based upon the mIstaken 

assumptIOn that defense witnesses conceded that the bUIldmgs were defectIvely 

constructed and that defense counsel had "acknowledged that the.JUlY should return a 

verdIct for cost and repaIr" (R 1031-1032) Tlus rulmg IDlSCOnstrued an 

acknowledgement that some defects eXIst as an adnussion that Appellants were 

neglIgent as to, and were the proXlIDate cause of, all of the alleged defects, and faIled 

to take mto consIderatIon the hIgh standard for drrected verdIct The Tnal Court 

should not have granted such blanket dIrected verdICts and the Panel should have 

reversed this rulmg 

A Both the Tnal Court and the Panel's 0plDlon mcorrectly conclude 
that Appellants conceded habIhty for all of the alleged defects 

The Panel s Op1l11on mcorrectly concludes that Appellants admItted lIabIlIty for 

the defectIve condItiOns, and "merely contested the extent of damages" Op No 4943 

P 15 Under tlns erroneous View, Appellants were held to have made a JUdiCIal 

adnuSSIon of llablhty as to all of the defects alleged merely because they offered 
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alternatIve damages eVIdence and made statements acknowledgIng the mere eXIstence of 

some of the defectIve condItIons at MagnolIa North 

The statements of Appellants' counsel CIted by the Panel, and the testImony of 

Appellants wItnesses regardIng defective COndItIons and the estImated costs to remedy 

those defects, do not constItute admISSIOns of lIabIlIty They merely acknowledge that 

defectIve condItIons eXIst at MagnolIa North, and not that Appellants are lIable for 

those, or at mmunurn, for all of those, defectIve condItIons Appellants offered 

eVIdence at tnal on the Issue of causatIon whIch would have allowed the JUry to 

conclude that the defectIve COndItIOnS were the result of the neghgence of 

subcontractors or the result of defectIve matenals for WhICh Appellants were not 

responsIble It was entIrely permIssIble for Appellants to defend thIS actIOn by 

challengIng causatIOn whlle SImultaneously challengIng and offermg alternatIve 

computatIOns of Respondent s damages AddItIOnally, Appellants' counsel speCIfically 

refuted the contentIon that Appellants were concedIng lIabIlIty or damages Durmg the 

dIrected verdIct argument, the Tnal Court posed the questIon "[s]o are you contendmg 

that you have not conceded lIabIlIty to some extent?" and Appellants' counsel 

responded 

"Judge I, I thmk that I have trIed to walk that lme as tIghtly as I could, 
but, I belIeve your Honor, at the end whether or not there was 
reasonable care WIth regard to a general, If they hIre a sub they 
have to use reasonable care What IS reasonable? 

(R 1032-1033) 

South CarolIna's courts have acknowledged the common vIew that JUdICIal 

admlssions must be clear, delIberate, uneqUIvocal statements of fact, and not 
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conclusIOns of law or expressions of oplDlon Lytle v Reagan, 256 S C 269, 274, 182 

S E 2d 302, 305 (1971) (agreemg WIth the maJonty view of other JUrIsdIctions that 

where a party's testl.lIlony IS adverse to hImSelf and COnsiSts mamly of estImates, 

oplDlons and conclusIons, It IS not the eqUIvalent of a JudiCIal adnussIOn and IS not 

conclUSIve) As there was no JUdICial adIDlsslon by Appellants, rehearIng should be 

granted and the Tnal Court should be reversed 

B The grant of directed verdict m favor of Respondent as to all of the 
alleged defects m theIr entirety was error where the eVIdence 
estabhshed the eXIStence of factual ISSUes as to multIple separate 
specIficatiOns Within the ClalDlS 

The Panel's OplDlon states that "there was overwhelmmg eVIdence of 

Appellants' :faJlure to meet the mdustry standard m several aspects" Op No 4943 P 

15 (emphasIS added) Thus, even the Panel OplDlon acknowledges that lIabilIty was 

not establIshed as to all aspects of the ClalIDS "In rulmg on motIons for a dIrected 

verdIct and JNOV, the tnal court IS requIred to vIew the eVIdence and the mferences 

that reasonably can be drawn therefrom m the lIght most favorable to the party 

opposmg the motIons and to deny the motIons where eIther the eVIdence YIelds more 

than one mference or Its mference IS m doubt" Strange V S C Dep't of Hwys & 

Pub Transp, 314 S C 427,429-30,445 S E 2d 439,440 (1994) 

ThIs SUIt alleged numerous, and dIfferent, defecttve conditIons at Magnoba 

North, Ie, unproper trlID lDStallatIon, I.lIlproper masonry work, unproper sheathmg, 

Improper lDStallatton of decks, and lIDproper InstallatIon of wmdows, all of whIch were 

dISputed by Appellants through the presentatIon of eVidence that warranted subIDlsslon 
I 

of the partIcular defects to the JUry For example, one of the clearly dIsputed Issues 
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related to the use of ABTCO tnm throughout the project Respondent's contentIon was 

that thIS tnm was Improperly Installed and that It was an Inherently defectIve product 

(R 280, 732 785) However, Respondent's expert acknowledged that thIS specIfic 

type of tnm was commonly used In thIS manner "up and down the coast" at the tune of 

constructIOn, and that durmg the 1997-1999 tIme frame It was not known that It was an 

mappropnate product for thIs use (R 395-396) The testImony at trIal establIshed that 

Appellants were not aware that the trun product was mappropnate for tlus enVIronment 

(R 2077) AdditIonally, Appellants' expert testIfied that, With respect to the tnm, he 

found no deViatIon from the manufacturer's InstallatlOn standards (R 808) Thus, 

there was ample eVidence that would allow a Jury to find that Appellants' use of thiS 

trIm product was neIther neghgent nor the basIS for a breach of the warranty of 

workmanhke servIce Other examples of factual Issues relatmg to the alleged 

constructIon defects mclude testImony as to the follOWIng 

• Mr Pegram testIfied that defiCIent work by subcontractors occurs 
even where an archItect such as hlInSelf performs contract 
admunstratIon on a project and It IS speculatIon that contract 
admunstratIon would have aVOIded the defective condItIons (R 
220, 223-224), 

• Respondent's expert acknowledged that areas of the trIm appear 
to be fme (R 403-404), 

• there was testImony that It was common to not have a separate 
contract adnurustratIon firm oversee the work of subcontractors 
(R 545), 

• the use of constructIOn admunstratIon IS not requIred by the 
buIldmg code (R 770), 

• vanatIOn from the archItect's plans IS not a VIolatIon of the 
buIldmg code (R 771) 
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• the wall system In the buIldIngs' attIcs met the bUIldIng code 
reqUIrements (R 773-774), 

• whomever Installed the carpetmg on the walkways cut the 
waterproofmg durmg mstallatlon of the carpets (R 898), 

• Respondent's expert acknowledged there IS always mortar that 
gets mto the caVIty of any bUIldmg he has mspected and that the 
eXIstence of such mortar m the cavity IS not a code vIOlatlon or a 
vIOlatIOn of any mdustry standard (R 414), 

• there was no eVIdence of damage related to the trIm m covered 
areas (R 741), 

• there was no eVIdence of defects 10 the large expanses where no 
test cut was performed (R 735), 

• the decks had a Sealoflex membrane coatmg whIch would have 
been applIed by an applIcator approved by Sealoflex (R P 748-
749), 

• where balcomes were subsequently screened m by mdIvidual 
owners, the weatherproofmg had been penetrated m some 
locatIOns (R 762) 

The Tnal Court's rulmg that Appellants negbgently constructed the 

condommIums erroneously establIshed that each one of the defects dIsputed above had 

already been decided In Respondent's favor as a matter of law The Panel was wrong 

to affirm thIs rulmg ThIs error IS illustrated by the Panel's nusmterpretatIon of Guffey 

V Columbla/Colleton RegIOnal Hosp ,Inc 364 S C 158, 612 S E 2d 695 (2005) In 

Q!!ffy, the court held that a dIrected verdIct may be granted as to one specIficatIon of 

negbgence If there IS no eVIdence to support that specIfication ~, at 164-65, 612 

S E 2d at 697-98 The OPPOSIte IS necessarIly equally true Where a clatm IS based on 

multiple specIficatIOns allegmg dIStInct defects, dIrected verdIct, If granted at all, 

should be IImlted to only the specificanons where no factual Issue eXISts, and must be 
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demed as to the separate specIficatIOns where there IS conflIctmg eVidence See Balles 

v Southern R Co, 231 S C 474, 482, 99 S E 2d 195, 199 (1957) (holdmg that 

dIrected verdict for entIre case was unproper where there was eVIdence regardmg one 

of the specifications of negbgence requlrmg ItS consideration by the JUry) Hunter v 

DIXie Home Stores 232 S C 139 144, 101 S E 2d 262, 265 (1957) (holdmg that the 

eXistence of testunony as to anyone or more of the speCifications of neglIgence requIres 

the demal of a motIOn for dIrected verdict as to entIre case), see also WIlkerson v 

Wdhams, 141 S W 3d 530 Mo Ct App 2004) (affmnmg the trial court s grant of 

partial dIrected verdict for defendant as to one of plamtlffs specifications of 

neglIgence), Clarlelh v Romeo, 699 A 2d 217, 219 (Conn Ct App 1997) (trIal court 

granted defendant dIrected verdict on all but two of plamtlff's speCificatiOns of 

neghgence) The grant of dIrected verdIct to the Respondent as to all of the alleged 

defects En theIr enhrety erroneously removed the numerous factual disputes as to the 

separate speCifications from the provmce of the Jury The Appellants easIly met theIr 

mmunal burden of mtroducmg a scmtIlla of eVIdence to contest certaIn of the 

specifications of defective conditions The Tnal Court and the Panel nevertheless 

dISregarded thiS eVIdence for the apparent reason that the Appellants conceded certazn 

defectlve conditions and even lIabilIty as to certain of those condItIOns TIns was plam 

error A blanket dIrected verdIct rulmg m favor of the Respondent as to all of the 

specIficatiOns of defectIve condItIOns was utterly mappropnate Tlus Court should 

grant rehearmg and reverse thiS rulmg 

AddInonally the Panel mcorrectly concluded that the dIrected verdict as to 

Appellant Bulldstar was appropnate because general contractors have a duty to 
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superVIse subcontractors Op No 4942 P 17 A general contractor IS not 

"automatIcally" lIable for the neglIgent work of subcontractors FIelds V J Haynes 

Waters BuIlders, Inc 376 S C 545, 560-61, 658 S E 2d 80, 88 (2008) Rathel, a 

general contractor must only exerCIse the degree of care reasonably expected m the 

mdustry m constructmg and supervlsmg the constructIon of the home ~ Respondent 

dId not establIsh that BUlldstar faIled to properly supervIse under thIS standard At trIal 

Respondent focused on the fact that BUlldstar dId not utIlIZe a separate entIty to perform 

contract adnurnstratlOn serVICes supervlsmg and Inspectmg the work of the 

subcontractors However It was acknowledged throughout the trIal that such contract 

admmtstratlon IS not requIred, and Its eXIstence does not guarantee proper constructlon 

(R 220, 223-224, 545, 770) Rehearmg should thus be granted and en bane reVIew 

granted, If necessary 

IV The Panel should have granted Appellants a new tnal because the Tnal 
Court COD1lDltted reversIble error m Its mstructlOns to the JUry 

The Tnal Court conumtted a key error wlule tnstructmg the JUlY m thts matter 

wInch requIre a new tnal It mcorrectly tnstructed the jury that It had a duty to award 

pumtIve damages m the event It found that such damages were recoverable (R 971-

972) The Panel affirmed thIs erroneous mstructIOn Rehearmg should be granted 

In chargmg the JUry as to pumtlve damages the TrIal Court gave the followmg 

tnstructIon over Appellants' objectIon 

Accordmgly, If you should fInd that the PlamtIff IS entItled to recover 
pumtIve damages III addItIOn to actual damages, It would be your duty to 
mclude such damages m your verdzct and award such an amount as you 
may deem reasonable and proper m lIght of the facts and CIrcumstances 
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(R 971-972,975, 1046-1047) (emphasIs added) Such an mstructIon to the Jury that 

It had a duty to award pumtive damages vIOlated Appellants' due process nghts 

The Tnal Court based Its mclUSIOn of thIS charge, and the Panel based Its 

affIrmance, on language from the case of Broom V Southeastern HIghway ContractIng 

Co , Inc, 291 S C 93 98-99 352 S E 2d 302, 305 (Ct App 1986) In Broom, the 

Court of Appeals stated "[l]n South Carolma, unlIke most JurISdIctIOns [22 Am lur 2d 

Damages § 240 n 15 at 328 (1965)], the award ofpumttve damages does not rest m the 

dIscretIOn of the jury but IS recoverable as a matter of nght "Id However, m the 

subsequent case of BMW of North Amenca V Gore, 517 US 559, 575 (1996), the 

Umted States Supreme Court has outImed necessary gUIdeposts for punItive damages 

due to "[e]lementary notIOns of faIrness enshrmed m our constitutIonal jurIsprudence" 

Further, m State Farm Mutual Automobile Ins Co V Campbell, 538 U S 408, 417 

(2003), the Court expressed Its concerns over the lack of protectIOns gIven to CIvIl 

defendants regardIng pumtIve damages Smce a JUdICIal evaluatIOn of a JUry's pumtIve 

damages award IS necessary, It lOgIcally follows that a punItIve damages award IS under 

no CIrcumstances mandatory The South Carolma Supreme Court's JurISprudence IS 

m accord MItchell v FortIs Ins Co, 385 S C 570,686 S E 2d 176 (2009) 

As It hes WIth our courts to detemune If purutive damages are proper after the 

Jury awards such damages, It IS nonsensIcal that a jury be mstructed that It IS reqUIred 

to award pumtive damages Rather, the award of such damages should be 

dIScretIOnary, and, If made, reVIewed by the court to protect due process concerns See 

22 Am lur 2d Damages § 550 (2003) (" [T]he deCISIon whether to award exemplary or 

puruttve damages rests m the dIscretIon of the JUry or the court as trIer of fact Because 
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the deCISIon IS dIscretIOnary, the trIer of fact IS not required to award purntlve damages, 

even If It finds that the defendant's acts were oppressIve or malICIOUS or the eVIdence 

otherwIse warrants purntIve damages "), accord PacIfic Mut LIfe Ins Co V HaslIp, 

499 U S 1, 18-20 (1991) (approvmg JUry InStructIon from Alabama wherem JUry 

charged that It had the discretIon whether to award purutIve damages) Thus, the Tnal 

Court's charge that the Jury would have a duty to award purntlve damages was m error, 

and thIS Court should grant rehearmg to correct thIS error 

V Appellants' motIons for dIrected verdIct and Judgment notWIthstandIng the 
verdict should have been granted as to the neglIgence and warranty clauns 
based on the statute of InmtatIons 

The Tnal Court erred m faIlmg to grant Appellants dIrected verdIct and INOV 

because Respondent's neglIgence and warranty chums were barred by the applIcable 

statute of InmtatIOns The Tnal Court held that the statute of hmltatIons was eqUItably 

tolled, and that Appellants were estopped from ralsmg It as a defense and the Panel 

affirmed these ruhngs (R 48-72) Op No 4943 pp 17-21 Both the Tnal Court and 

the Panel mIsapprehend the applIcatIOn of eqUItable tollmg and eqUItable estoppel, and, 

when the statute of lurutatiOns IS properly applIed, the neglIgence and warranty chums 

are barred 

The longest apphcable statute of lrrrntatlons for these clalIlls IS three years S C 

Code Ann § 15-3-530 (2005) The eVIdence at tnal establIshed that as of March 8, 

2000 If not earher, Respondent was on notIce of the alleged construction defiCIencIes 

at MagnolIa North March 8, 2000 was the first annual meetmg of the POA, and ISsues 

relatmg to the alleged constructIon defiCIencIes were dIscussed then (R 1565) The 

rnmutes from that meetmg were maIled to all urnt owners (R 111) The lDltIal 
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Complmnt m thlS matter was not filed untIl. May 28, 2003, more than three years later 

Accordmgly, but for the Tnal Court's eqUltable tollmg rulmg, this neghgence and 

warranty clalffiS are tune barred 

South Carolma s courts rarely apply the doctrme of equItable tollmg to halt the 

runnmg of the statute of lIInltatlons Amencan Leglon Post 15 v Horry County, 381 

S C 576, 582-83, 674 S E 2d 181, 184 (Ct App 2009) Rather, thlS doctrme lS 

reserved for extraordInary CIrcumstances where such tollmg 18 necessary to prevent 

unfarrness to a dilIgent plamtlff and the relevant facts present sufficlently rare and 

exceptlonal CIrcumstances that would warrant applIcation of the doctnne Id The party 

claunmg the statute of lumtatlons should be tolled bears the burden of estabhshmg facts 

sufficlent to JUStlfy eqUItable tollmg Hooper v Ebenezer Semor Servs Rehab etr, 

386 S C 108, 115, 687 S E 2d 29, 32 (2009) 

The Panel's affirmance of the Tnal Court's equItable tollmg rulmg was based 

upon the fact that pnor to September 13 2002, the POA was controlled by persons 

asSOClated WIth the Hentage entItles On September 9 2002 the property owners 

assumed full control of the POA (R 1594) Thus, the Panel concluded that the statute 

of hmitatlons should be eqUItably tolled until the tlffie that non-Hentage officers 

assumed control of the POA, September 13, 2002 Op No 4943 p 8 

The Panel's eqUItable tollmg rulmg IS based on the unsupported assumptlon that 

the Hentage officers who also served on the POA's Board prevented the POA from 

talang any actlon adverse to the Hentage entltles, such as the Imtlatlon of constructIOn 

defect htlgatlon ThIS assumptlon IS refuted by the record m thts case The eVIdence at 

trIal establIshed that despIte rus controllmg mterest m the Hentage entltles m May of 
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2002, Dr Green directed the property management company to contact the 

subcontractors to resolve constructIon defects, mcludmg pursumg lItIgatIOn If 

necessary (R 1587) More sIgmficantly, It was Dr Green, m rus capacIty as 

PresIdent of the POA, who retamed Mr Henry around that tIme as counsel for the 

POA for the apparent purpose of mvestlgatmg and ImtIatmg lItIgatIOn on behalf of the 

POA for constructIOn defiCIencIes (R 149) By July of 2002, Mr Henry, as counsel 

for the POA, retamed the servIces of R V Bunc ConstructIon Consultants to conduct 

an analYSIS of the constructIOn defiCIencIes at Magnoba North (R 1648) 

All of these actIOns took place months be/ore Dr Green tendered control of the 

POA to the urnt owners Thus, contrary to preventmg the POA from taking actIon 

agmnst the Appellants, Dr Green had taken the appropnate steps as preSIdent of the 

POA to ensure the POA could take all appropnate actIOns, mcludmg IItlgatlon (R 187-

89, 1648, 1595) When that transfer of control took place on September 13, 2002, Mr 

Henry was present at that meetmg aDd the newly formed POA Board voted to contmue 

rus serVIces (R 1595) At that tIme, approxunately SIX months remamed before the 

statute of InmtatIOns would bar an actIon Thus, the eVIdence overwhelmmgly shows 

that despIte Dr Green's mvolvement With the Hentage entItIes, he took steps to protect 

the property owners' mterests Tlns contradICts the Panel's conclUSIon that the 

developer's control of the POA neceSSItated eqUItable tollmg of the statute of 

lImItatIOns 

Under South Carolma law on equItable tolling, the mere control of the POA by 

the developer does not, m and of Itself JUStIfy the tollmg of the statute of lIIDltatIOns 

WhIle other JunsdIctIons have speCIfically enacted statutes that toll the statute of 
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lImItatIOns dunng the perIod where a property owners' assocIatIOn IS controlled by the 

developer 6 the South CarolIna legIslature has deemed thIs unnecessary Here, 

Respondent faIled to meet Its burden of estabhshmg "extraordmary CIrcumstances" 

JustIfymg the applIcatIon of equItable tollmg, and the Panel overlooked thIs fact 

Even If the developer controlled POA Board had not taken all of the steps It dId 

to prepare for and ultImately InltIate a laWSUIt on behalf of the POA, any fatlure or 

refusal to act IS not a proper baSIS for the tollmg of the statute of hmitatlOns Rather, 

such a faIlure by a POA Board member would constitute a breach of Ins or her 

fidUCIary duty to the POA As such the proper remedy for the POA would be to 

lIDtIate an actIon agamst the derelIct Board members for breach of that dUty Thus, the 

Panel's appllcatIon of the doctrme of eqUItable tollmg was m error and Respondent's 

negbgence and warranty claImS should have been barred under the statute of 

llIIDtatlOns 

The Panel also mcorrectly concluded that Appellants were eqUItably estopped 

from assertmg the statute of lImItatIons defense TIns rulmg was based upon 

representatIons made by HeI that It was plannmg to remedy the defectIve condItIOns 

Op 4943 pp 20-21 The Panel overlooked the fact that there IS no eVIdence that these 

statements were made to dIssuade lItIgatIon The Hentage entItIes m no way deterred 

the POA from filmg suIt Instead Respondent was propelled forward toward thIs 

6 See FLA STAT § 718 124 (2010) ("The statute of hDlltatlOns for any actions In law or eqwty whIch a 
condommrum asSOCiatIon or a cooperatIve assocIation may have shall not begIn to run unbl the UnIt 
owners have elected a IDajonty of the members of the board of adnumstratlon") ALA CODE § 35 8A 
311 (Supp 2010) ("Any statute of hrmtat10n affecting the assocIatIon S nght of actIOn under tins section 
IS tolled unbl the penod of declarant control tenmnates ") NEV REv STAT ANN § 116B 555 (Supp 
2009) ("Any statute of 11Dl1tatIon affecting the assoclahon s nght of action under thIs sectIon IS tolled 
untIl the penod of declarant s control tenrunates") WASH REv CODE § 64 34 344 (Supp 2010) ("Any 
statute of 11Dl1tatlons affecting the assocIatIon s nght of action under thIs section IS tolled untIl the penod 
of declarant control termmates ") 
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IItlgatIOn by the actlons of Dr Green and the POA's Board while It was under the 

HCI's control Hence, Reheanng should be granted 

VI Appellants are entitled to directed verdict and JNOV because Respondent 
faded to estabbsh Its damages as to any of the causes of action 

Appellants were entltled to dIrected verdIct and JNOV as to all of Respondent's 

clauns because Respondent faded to meet Its burden of proof as to damages In order 

for damages to be recoverable, the eVidence should be such as to enable the Jury to 

determme the amount thereof With reasonable certaInty or accuracy Wlnsenant v 

James Island Corp 277 S C 10, 13, 281 S E 2d 794, 796 (1981) WhIle proof to a 

mathematIcal certamty IS not reqUIred, the amount of damages cannot be left to 

conjecture, guess or speculation Id As was Illustrated ill the testImony of 

Respondent's expert, Drew Brown, Respondent's damages were speculative 

Mr Brown, who prepared Respondent's scope of reparrs, adnutted that there 

were numerous unknowns m hIS estnnated reparrs and that he dId not know the actual 

extent of the alleged damage because they did not expose the varIOUS areas to conduct a 

full lDSpeCtIon Rather hIs dIagnostIc testmg was done only on a "samplmg" (R 

243) Elevated mOISture readmgs were not found at each locatIon probed, and these 

readmgs mdlcated that there were no problems m some buIldmgs (R 273-274, 513) 

HIS estlmates for sheathIng, frammg band board and sood replacement were descnbed 

as "Just our best estunate " (R 375) The test cuts he performed focused on wmdow 

and trIm locatIons, and did not mclude cuts m the field of any walls to IdentIfy what, If 

any, damage was present m these large areas (R 451-452) He also acknowledged 

that the trim product, whIch he considered to be mherently defective, showed no 
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problems ill covered areas (R 516-517) Fmally, With respect to the decks on 

BUlldmgs One through FIve, WhICh had already been reparred when he did hIs work 

and about wht.ch there are no complamts, he concluded they should be replaced 

anyway 7 (R 456-458, 761) WIth regard to the wmdows, whIch were a slgmficant 

component of Respondent's damages only four wmdows from a total of two different 

umts at Magnolia North were tested (R 496-497) In mspectmg thIs "sarnplmg" of 

wmdows, the bnck was not removed down to the base (R 328) SIgmficantly, no 

mOIsture readmgs were conducted as to any upper level wmdows (R 445) 

Respondent s expert Chns Cooper also speculated as to the possIble "hIdden 

damage" m the bUlldmgs (R 553-554 612-616) Tills speculatIon was based upon 

past Jobs m willch he was mvolved (R 554) Those companson cases, however, 

mvolved EIFS claddmg (commonly referred to as synthetic stucco) for termIte 

InfestatIon (R 665) It was based on thIs expenence that he estJ.IIIated the "hIdden 

damage" he was likely to fInd at MagnolIa North (R 554, 655-656) However, he 

acknowledged that there have been no eVidence or reports whatsoever of termIte ISsues 

at MagnolIa North (R 655-656) Additionally, EIFS IS not present at Magnoba North 

Thus, hIs basIS for comparIson and estImatIon as to "hIdden damage" was Improper 

WIth respect to the clrum for breach of fidUCIary duty, Appellants are entItled to 

drrected verdIct and JNOV based upon Respondent's faIlure to offer eVidence of Its 

damages at the tlTne of the transfer of control of the Property Owner's ASSOCIatIOn 

7 The decks on Bwldmg One through Five were preViously replaced by the Property Owner s Assoc13Uon 
who retaIned BTS Construcuon to perform tlus work (R 457-458) The cost of these reparrs was 
mcluded m Respondent s damages (R 159-160 456) Mr Brown tesufied that the decks on these 
bUIldmg sUII needed to be replaced because they were not properly sloped (R 456-457) However BTS 
ConstructIOn s proposal provlIied that they would provlCle a one mch slope on the decks (R 458) 
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I 
I 

The fiduCIary duty claun IS based upon the rule set forth ill Concerned Dunes West 

ReSidents. Inc y Georgia-Pacific Corp. 349 S C 251. 562 S E 2d 633 (2002) and 

Goddard y Farrways Dey Gen Partn. 310 S C 408. 426 S E 2d 828 (Ct App 

1993) SpecIfically. a "developer has a responsIbIlIty to msure that the common areas 

are m good reparr at the tnne they are conveyed to the property owners associatIon or 

to prOVIde the aSSOCiatIOn WIth funds suffiCIent to effectuate any needed repaIrs to those 

areas " Dunes West. 349 SCat 256. 562 S E 2d at 636, Goddard 310 SCat 414 

426 S E 2d at 832 Control of the Property Owners' ASSOCIatIon was transferred m 

September 2002 Respondent, however, faIled to offer eVIdence of the funds that 

would have been necessary at that time to reparr defectIve condItIons that were present 

at that time Rather Respondent's damages eVIdence focused Instead on the current (at 

the tIme of trial) costs to remedy defectIve condltlons, mcludmg COnditlons that may not 

have eXISted m September 2002 Absent any eVIdence of the reparrs costs at the tnne 

the common areas were conveyed, the JUry was left to speculate on thIS pomt 

In addItIon, Respondent sought the recovery of over $500,000 m Property 

Owners' ASSOCIatIon funds expended on repaIrs between 2003 and 2009 (R 160-163) 

ThIs sum, however, mcluded Items such as the repaIr of electrIcal outlets toilet leaks 

loose lIght fixtures, fire spnnkler ISSUes removal of dirt from an electrical outlet, and 

Issues With appbances such as washers and dryers (R 172-178) Such general 

mamtenance Items were Improperly mcluded m the damages total The speculative 

nature of Respondent's damages, and the mclusIOn of general mamtenance Items m Its 

damages resulted m Respondent fallIng to properly establISh Its damages WIth the 

requisite level of certamty or accuracy As such, the Tnal Court should have granted 
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Appellants' motion for dIrected verdIct and JNOV as to all of Respondent's claIms and 

the Panel should not have affIrmed the Tnal Court's refusal to grant those motIOns 

VI The pumtlve damages award was unproperly based on alleged harm to non­
parties to the htlgatIon 

As set forth above, the Tnal Court lDlproperly adnntted eVIdence of alleged 

defects and related lItlgatlon at other HerItage developments The admission of thIs 

eVIdence also VIolated Appellants' due process nghts because It resulted In the Jury 

lDlpOSIng purntIve damages upon Appellants based upon alleged harm to non-partIes to 

the IItlgatlon "[T]be ConstltutlOn's Due Process clause forbids a State to use a 

purntlve damages award to pumsh a defendant for Injury that It mfllcts upon nonpartles 

or those whom they dIrectly represent, Ie, Injury that It mfllCts upon those who are, 

essentially, strangers to the lItIgatIOn" PhIllIp Morns USA v Williams, 549 U S 

346, 353 (2007) OtherwIse, the defendant IS demed "an opportumty to present every 

avaIlable defense "!£" Further, "to permIt purnshment for InJurmg a nonparty VICtun 

would add a near standardless dIIDensIOn to the purntlve damages equatIon" Id at 

354 As stated by the Supreme Court, m sucb situatIons "[t]he Jury would be left to 

speculate" as to the number of VictImS as well as the extent of and CIrcumstances 

surroundmg theIr InJunes, magrnfymg the nsks of arbItrarmess, uncertamty, and lack 

of notIce WIth whIch fundamental due process IS concerned !£.. 

The Panel Incorrectly concluded that It need not address thIs Issue because It 

"previously detenmned the trIal court properly adnntted eVidence of defects at other 

HCI developments "Op No 4943 P 25 That pnor determmatlOn, as well as the 

31 

APPENDIX 2351 



Panel s refusal to confront thIS Issue, IS m error The relevance of such eVIdence m a 

Gamble/MItchell analysIs does not overcome the clear prolubitIOn III PlullIp Moms 

Respondent s relIance on this eVIdence m argumg to the JUry that It should "send 

a message to the developers" by awardmg punltlve damages to "pumsh" them for 

havmg "wrecked this commumty WIth condommlUm after condoIDlDlUID," such as the 

"mold palace" at AVIan Forest, VIolated Appellants' Due Process nghts (R 937, 951) 

The sheer volume of references to the other projects Illustrates that the JUry s award of 

pumtlve damages m thIS actIon was pumshment not only for Appellants' actIOns WIth 

regard to MagnolIa North but for every project m WhICh Appellants were ever 

mvolved ThIs error warrants reversal of the pumtIve damages award and the Panel 

erred m not so holdmg 

CONCLUSION 

For the foregomg reasons this Court should rehear thts case and Issue a new 

opImon reversmg the Panel's OplDlon and entenng Judgment m favor of Appellants 

Faumg that tlus Court should rehear this case and grant Appellants new trIalS absolute 

Respectfully submttted, 

[Szgnature block appears ontollowmg page J 
I 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

ClIfton Newman, Crrcult Court Judge 

Case No 2005-CP-26-0044 

Magnoba North Property Owners I ASsocIatIOn, Inc , 

v 

Hentage CommurutIes, Inc , HerItage Magnoba North, 
Inc and Bulldstar CorporatIon, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I, the undersIgned AdnnmstratIve ASSIStant of the law offices of Nelson 

MullInS RIley & Scarborough LLP attorneys for Appellants, do hereby certIfy that I 

have served all counsel In thIs actIon WIth a copy of the pleadmg(s) herembelow 

specIfied by mallmg a copy of the same by Umted States Mall, postage prepaId, to the 

followmg address(es) 

Pleadmgs 

Counsel Served 

PetItIon for Rebeanng and SuggestIon for Reheanng 
En Bane 

John P Henry, Esqurre 
Plnhp C Thompson, Esqurre 
Thompson & Henry, P A 
Post Office Box 1740 
Conway, SC 29528 
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Stephen L Brown, EsqUIre 
Jeffrey J WISeman, Esquue 
Young Clement RIvers, LLP 
Post Office Box 993 
Charleston, SC 29402 

dY~f~ 
Lisa Wlntehurst 
Admmlstratlve Assistant 

,2012 
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VTHOMPSON 
(X, HENRY, P A 
ATTORNEYS AT LAW 

1300 SECOND AVENUE THIRD FLOOR 
POST OFFICE BOX 1740 

CONWAY, SOUTH CAROLINA 29528 

JOHNP HENRY 
pbenry@thompSoDlaw com 

The Honorable Jenny Abbott KItchings 
SC Court of Appeals - Clerk of Court 
POBox 11629 
Columbia S C 29211 

March 21, 2012 

).{( {/3/;)o(fJ­
aOY7()(~1 Sl~ 
Ji;0~c! 

TELEPHONE 
(843) 248 <;741 

FAX 
(843) 248-6396 

RE Magnolia North Property Owners Association, Inc vs Hentage CommuOitles Inc et al 
CivIL ActIOn No 05-CP-26-0044 
SC Court of Appeals Tracking No 2009147806 

Dear Ms Kitchings 

Please find enclosed herewith the onglnal and 15 (fifteen) copies of the Return to PetitIOn for 
Rehearing In regards to the above named matter We would ask that you please file the ongmal and 
return a clocked copy to our office In the envelope prOVided Per instructIOns from your office there IS no 
fee reqUIred for thIS filmg 

By copy of thIS letter, we are servmg a copy of the Return to PetItIon for Reheanng on all parties 
of record 

WIth kindest regards, I remain 

JPHlgtw 

Encl 

cc C Mitchell Brown Esq 
Bnan P Crotty Esq 
A Mattison Bogdll Esq 
Stephen L Brown Esq 
Wilham L Howard Esq 
Jeffrey J Wiseman Esq 
Chester Hejna 
James McCartney 
Jenmfer Harmon 

Yours very truly, 

THOMPSON & HENRY PA 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Chfton Newman, ClTCult Court Judge 

Case No 2005-CP-26-0044 

MagnolIa North Property Owners' AssocIatIOn Inc 

v 
Hentage Commumtles Inc, Hentage MagnolIa North, Inc, 
and Bwldstar CorporatIon 

RETURN TO PETITION FOR REHEARING 

Respondent, 

Appellants 

PetItIoner's PetItIOn for Reheanng should be dented because It falls to present a proper 

basIS for reVIew ofthts Court's deCISIon In accordance WIth Rule 22I(a) SCRAP, to be entitled 

to a reheanng, ~etItIOner must "state WIth partlculanty the POInts supposed to have been 

overlooked or mIsapprehended by the Court' The purpose of a petItIOn for reheanng IS not to 

gIve the PetItIOner a second appeal Kennedy v South Carohna RetIrement System, 349 S C 

53 I 564 S E 2d 322 (2001)("The purpose of a petItIOn for reheanng IS not to present pomts 

whIch lawyers for losmg partIes have overlooked or mIsapprehended, nor IS It the purpose of the 

PetitIOn for Reheanng to have the case trIed m the Appellate Court a second tIme' Jean H 

Toal Shahm Vafat and Robert Muckenfuss, Appellant Practice m South Carolma 309 (1999) 

Contrary to the reqUIrements of Rule 22 I (a), PetItIoner restates and reargues the IdentIcal Issues 

and arguments contaIned m Its bnef ThIs Court addressed each of the Issues set forth In the 

PetItIoner's brIef, m Its PetItIOn, now restated for Reheanng and thus dId not "overlook" or 
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"mIsapprehend' any pomt In effect, the PetItIoner IS askmg for a second appeal, whIch IS , 

contrary to the mtent of Rule 221 (a) SCRAP Kennedy, supra 

Because each of the Issues raIsed m the PetItIon for Reheanng were bnefed by the 

PetItIOner and Respondent and properly addressed by the Court m ItS deCISIOn m thIs matter, 

Respondents therefore stand on theIr bnef m response to thIS PetItlon, and respectfully request 

that the PetItIOn for Reheanng be demed 

Conway, South Carohna 

MarchdL, 2ci12 
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Respectfully SubmItted, 

THOMPSON & HENRY, P A 

P Henry 
lnhp C Thompson 

1300 Second Avenue 
POBox 1740 
Conwa), S C 29528 
(843)248-5741 (Phone) 
(843-248-6396) (Fax) 
A TTORNEYS FOR [HE RESPONDENTS 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

ClIfton Newman Clrcult Court Judge 

Case No 2005-CP-26-0044 

Magnoba North Property Owners' ASSocIatIOn, Inc 

v 

Hentage CommumtIes, Inc, Hentage MagnolIa North, Inc, 
and Bwldstar CorporatlOn 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served a copy of the Return to Petition for Rchearmg on the 

Appellants Hentage CommumtJes Inc Hentage MagnolIa North Inc and BUlldstar 

CorporatIon by deposltmg a copy of It m the Umted States MaIl, postdge prepaJd on 

March 21,2012 addressed to therr attorneys of record as follows 

C MItchell Brown Esq 
BrIan P Crotty Esq 
A MdttIson Bogan, Esq 
Nelson, Mullms RIley & Scarborough, L L P 
Post Office Box 11070 
ColumbIa South Carolma 29211 
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Stephen L Brown Esq 
Wllham L Howard, Esq 
Jeffrey J WIseman, Esq 
Young Clement RIvers, LLP 
28 Broad Street 
POBox 993 
Charleston, South Carolma 29402-0993 
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THE STATE OF SOUTH CAROLINA 
In The Court ot Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Clifton Newman, CIrCUIt Court Judge 

Case No 2005-CP-26-0044 

Magnoba North Property Owners' AssociatIOn, Inc, 

v 

Hentage Communrtles, Inc , Hentage MagnolIa North 
Inc and Buddstar Corporation, 

RECRIVED 
IvlAR 2 7 2012 

se Court of Appeals 

Respondent 

Appellants 

APPELLANTS' REPLY TO RESPONDENT'S RETURN TO THE PETITION 
FOR REHEARING AND SUGGESTION FOR REHEARING EN BANe 

Pursuant to Rules 219 and 24O(t) of the South Carolma Appellate Court Rules, 

Appellants Hentage CommumtIes, Inc, Hentage Magnoba North, Inc and Bwldstar 

Corporation hereby file thIs reply to Respondent's return to the petItIon for rehearmg 

and suggestion for reheanng en bane 

In therr return Respondent asserts that Appellants have not "state[dJ With 

particularity the pOims supposed to have been overlooked or IDlsapprehended by the 

Court" {Resp Return p 1 (emphasiS m ongmal)} Respondent lDcorrectly clalIDS that 

the petitIOn merely "restates and reargues the IdentIcal Issues and arguments" contaIned 

m Appellants' bnefs, and that, because the Panel's oplDlon held agamst Appellants on 

these Issues, the Panel "dId not "overlook' or 'IDlsapprehend' any pomt" {Resp 

Return pp 1-2} This view Ignores the purpose of a petitIon for rehearmg and en bane 
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I 

review The fact that the same ISSUes and arguments raised In the appeal are now 

relevant to the Issue of whether rehearmg or rehearmg en bane should be granted does 

not preclude rehearmg I Rather, the relevant mquny IS whether the Panel's OpID10n as 

to those ISSUes overlooked or ffilsapprehended some ISSUes of fact or law 
I 

Specifically, the Issues raised m the petlnon are as follows 

• The Panel ffi1sconstrued and overlooked establIShed South Carohna law on 
the Issue of dIsregardmg Appellants separate corporate fonns m affirmmg 
the "amalgamation" ruhng, resultmg m Appellants bemg lDlproperly 
stripped of theIr separate corporate fonns and Respondent bemg mcorrect1y 
freed from haVIng to estabbsh each element of the clalDls and damages as to 
each IndIVidual Appellant {App Pet pp 6-12}, 

I 

• The Panel overlooked and misapprehended South Carolma's Jurisprudence 
on the Issue of the admIssion of "slIDllar events" eVidence such as the 
extensive references to other Hentage proJects, which were lDlproperly used 
to pamt Appellants as "bad developers" lD Violation of Rule 404, SCRE, and 
the Supreme Court's mandate In Whaley V CSX Transportation, Inc, 362 
S C 456,600 S E 2d 286 (2005) {App Pet pp 13-16} , 

• The Panel erred m affirmmg the directed verdIct on the negbgence and 
warranty clalDlS by ffi1sconstrumg defense counsel's acknowledgement that 
some defects eXist as an admIsSion that Appellants were negligence as to all 
alleged defects and by overlookmg the eVidence whIch establIShed the 
eXistence of factual ISSues as to multiple separate specifications Wlthm the 
clalDlS {App Pet pp 16-22}, 

• The Panel erred by overlookmg and nusapprehendmg the fact that the Tnal 
Court's jury lDStructIon, whIch mcorrectly lDStruCted the jury that It had a 
duty to award pumtlve damages m the event It found such damages were 
recoverable {App Pet pp 22-24} 

• The Panel erred m fallmg to grant Appellants dIrected verdict and JNOV on 
the neglIgence and warranty clalDlS by M1Sconstrumg the apphcatlon of the 
statute of 11IDltatIons as to those clalDlS and by overlookmg the fact 
Respondent faIled to establISh theIr damages With reasonable certamty or 

I Should thIs Court deny the pentlon for reheanng and reheanng en bane, Appellants 
mtend to me a petItion for wnt of eemoran With the South CarolIna Supreme Court 
Under Rule 242(d)(2), SCACR, no Issue may be presented In a petition for wnt of 
cemoran that has not also been raIsed m a petition for reheanng 
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accuracy and, Instead such damages were Impermissibly based on 
speculatIOn {App Pet p 24-3I}, 

• The Panel erred In affirmmg the pUnitive damages awards by overlookmg 
Respondent's faIlure to establish, by clear and convinCing eVidence that the 
applIcable standard of care had been Violated as to each mdIvldual Appellant 
{App Pet p I2}, and 

• The Panel erred In affirmmg the pumtlve damages awards by overlookmg 
the fact that the Jury was unproperly pemlltted to base ItS pUnitive damages 
awards on alleged hamI to non-partIes {App Pet pp 31-32} 

Contrary to Respondent's assertion, these Issues were nusapprehended and/or 

overlooked by the Panel Therefore, Appellants seek rehearing and rehearing en bane 

based on these errors, more thoroughly descnbed m theIr petitIon 

CONCLUSION 

Based on the foregomg, and on the arguments m theIr petmon for reheanng and 

suggestion for rehearing en bane, as well as m theIr appeal bnefs filed m thiS matter, 

Appellants. respectfully request this Court grant rehearmg or rehearmg en bane as to 

the Panel s oplmon m this matter Rehearmg en bane IS partIcularly appropnate as the 

opInion In this matter constitutes a Slgmficant departure from the establIshed 

Junsprudence m thiS state regardmg the dlsregardmg of corporate forms and the proper 

admIsSion of "sImllar events" eVIdence 

[signature page attached] 
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ColumbIa, South Carolma 
March 27,2012 

Respectfully submitted, 

WIlham L Howard 
Stephen L Brown 
Jeffrey J Wiseman 

& SCARBOROUGH LLP 

YOUNG CLEMENT RIvERS, L L P 
28 Broad Street 
Post Office Box 993 (29402) 
Charleston, SC 29401 
(843) 720-5488 

Anomeys for Appellants Rentage Communities Inc, 
Rentage Magnolla North Inc and BUlldstar 
Corporation 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Chfton Newman, CIrcuIt Court Judge 

Case No 2005-CP-26-0044 

MagnolIa North Property Owners' ASSOCIatIon, Inc , 

v 

HerItage CommumtIes Inc HerItage MagnolIa North, 
Inc and BUlldstar CorporatIOn 

PROOF OF SERVICE 

RF:f'I?(VED 
MAR 2 7 2012 

se Court of Appeals 

Respondent, 

Appellants 

I. the underSIgned Adnumstratlve ASSistant of the law offices of Nelson 

MullIns RIley & Scarborough LLP, attorneys for Appellants, do hereby certIfy that I 

have served all counsel m thIS action wIth a copy of the pleadmg(s) herembelow 

specified by maIlmg a copy of the same by Umted States MaIl, postage prepaId, to the 

followmg address(es) 

Pleadmgs 

Counsel Served 

Appellants' Reply to Respondent's Return to the 
PetItIon for Reheanng and SuggestIon for Rebeanng 
En Bane 

John P Henry. EsqUIre 
PhIlip C Thompson, EsqUIre 
Thompson & Henry, P A 
Post Office Box 1740 
Conway, SC 29528 
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Stephen L Brown EsqUire 
Jeffrey J Wiseman, EsqUire 
Young Clement Rivers, LLP 
Post Office Box 993 
Charleston, SC 29402 

100ch J: 7 ,2012 

c&"y\.-P~ 
LIsa wlntehk 
Adrrnmstratlve ASSistant 
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