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o STATEMENT OF ISSUE ON APPEAL

Whether the tr1al court erred in deny1ng Appellant s motion for recon51derat10n where
' Appellant ] sentence was the result of pass1on and emotlon Whrle also based upon a prior record

wh1ch_1ncluded a pendl_ng charge that had not yet been adjudicated?



" STATEMENT OF THE CASE

'2 A chhland County Grand Jury 1ndrcted Appellant at the July 2015 term of General -

. Sess1ons for felony DUI resultrng in death leavmg the scene of an accrdent 1nvolv1ng death

o motor Veh1cle hab1tual offender causrng death, and hit and run 1nvolv1ng property damage R. 52

-59.. On December 15 2015, Appellant pled guilty before the Honorable Howard King. Josh

= Golson represented the State and John O Leary appeared on Appellant s behalf. R. l. :
Judge Klng accepted Appellant s guilty plea and sentenced h1m to twenty years’
1mpr1sonment for the felony DUI charge twenty years for leavmg the scene of an accrdent

E 1nvolvr_ng death; five years_ for the habitual offender charge, _and one year for the hit and run with

: property damage with‘the_ sentences to be served conc.urren'tly.' R.28, 1. 24 —-R. 29, l.',. 12; R. 35,

.123 R36119

The Not1ce of Appeal in Appellant s case was filed on December 18, 2015. R. 39 - 40. '

- Plea Counsel O Leary ﬁled a motlon to be relieved as counsel on or about J anuary 11, 2016. R. "

41 - 42 He ﬁled an affidavit in support of his mot1on on January 12,2016. R. 43 - 45. The

- matter was remanded to the C1rcu1t Court on January 22, 2016 in order to obtain a rulmg on

' _Appellant s motlon to reconsrder h1s sentence. R 46. By way of an Order dated February 2,

2016 the recons1deratron request was den1ed R 47 - 48. This Appeal follows.



ARGUMlL‘NT
The trial co"'urvt.erred‘.»in’ denying Appellant’s motion for reconsideration where
_’Appellant’s sentence yvas the result of passmn and emotion while also based upon a prlor
record whlch 1ncluded a pendmg charge that had not yet been adJudlcated
Wh1le dlscussmg Appellant s pr1or record the A551stant Sohc1tor notified the trial court
. about a pendmg DUI charge that had not yet been tried at the t1me of Appellant S gu1lty plea
[L]astly and most regrettably, he had a pendmg DUI charge here in Rlchland County that
E . ,or1g1nated w1th an arrest in August of 2013 ” R. 22 11, 20 - 22. Judge ng followed up “with

' two questlons and e11c1ted the fact that Appellant had a pendmg charge and was on bond at the

! ‘tlme of the underlymg acc1dent in this case. R. 22,1.23-R. 23,1.13.

Followmg acceptance of the gullty plea, the tr1al court took a ten-minute recess to ‘reflect
" ‘on ,what [was] 'pr_esented to .the Court.”. R. 33, I, 1-2. After returnmg,‘Judge King remarked: |
o A[W]e take into- considération  the purposes of punishment, rehabilitation,

. retribution and punishment itself, and I can say that no case that I have heard - - or

none that I have heard in the last 19 years are more difficult than felony DUI
- cases. They are the most difficult cases that we have to-consider. '

‘R. 34 1 8 13
Over a number of years 1 have heard a number of these cases, and this is one of
' the worst from the standpoint of an individual’s prior driving record. As I said, he
is. 51mply not an individual that one time had too much to drink and caused an
.. accident causmg death. It’s a pattern of behavior. It’s a wonder that he has not
SRR vcaused a serious ac01dent before now with his driving record and his DUI record.
R R 35 ll 12 19
The authorlty to change a sentence rests excluswely with the sentencmg Judge and is

w1th1n hlS or her d1scret10n State v. Sm1th, 276 S. C 494, 498 280 S.E.2d 200, 202 (1981). A -

Judge or other sentencmg authorlty is to be accorded very wide d1scret10n in determining an



appropriate ser_iterice’, and 'must be permitted to consider any and all information that reasonably

rhight bear on the proper sentence for the particular defendant, given the crime committed.

| | Wasmanv United States 468 UsS. 559 563 104 S.Ct. 3217, 82 L.Ed.2d 424 (1984).

| Appellant ﬁled a tlmely notlce of appeal wherein he sought to -appeal the 1mposed

:sentence R. 39 40. As evidenced above, the sentence was partlally based upon ‘a prior charge

whiCh'ha"d_ net yet beeh .adjudi'cated. One accused of a crime is entitled to have his gullt or

| _ 'inhoeiehee determihéd solely 6n the basis of the e\tidence introduced at trial, and hot on grounds
bnof ofﬁctal susp1c1oh 1ndlctment .contmued custody, ot rother tnrcumstances‘ not adduced as proof

at tr1a1 Estelle v Wllllams 425 U. S. 501, 96 S.Ct. 1691 48 L Ed 2d 126 (1976) Appellant’s

a . rlght to have his gullt or 1nnocence determme was violated when the trial court used a pendmg

charge\agamst(hlm durmg sentencmg. -



" CONCLUSION

- Appcllant’s sentence shquld,be re'considered, or in the alternative, his c_asé remanded to the

4

Tdyl&r’ﬁ Gilliam
Appellate Defender
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This 16th day of February, 2017.
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'PETITION TO BE RELIEVED AS COUNSEL

) Counsel for Arthuro Rios Torres states: ’
. 1.. ' Heis Appellate Defender for the South Carolrna Ofﬁce of Appellate Defense, and

- was appornted to represent appellant.

‘2. He has reviewed the record of appellant s plea before Judge Howard P. King;

;'.wh1ch was held on December 15, 2015, and in his op1n10n the appeal is without legal merit
~ sufficient to warrant a new trial.

3.~ He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. l396 (1967)

. brlefed an arguable legal issue which arose during the course of the trial. -

) T_hi_s- 1"6tl_1 day of vFebruary, 20l7.

o WHEREFORE He asks the Court to relieve him as counsel for Arthuro Rios Torres.

W

Taylor D Gilliam
Appellate Defender :
ATTORNEY FOR APPELLANT :

o FEB 16 2@17 |
6 SC Court of Appeals
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THE STATE,

, RESPONDENT,
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 APPELLANT

'DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

h ) A'I-J‘p'éil"'ant -pfoposes the fdllowiﬁg be included in the Record on Appeal:

- (1) True-billed indictments;

(2) Guilty plea transcript;
(3) Notice of Appeal;
(4) Motion to be Relieved as Counsel

~(5) Affidavit of John A. O’Leary; ,
(6) -South Carolina Court of Appeals Remand Order;

(7) Court of General Sessions Order dated February 2, 2016;

(8) Return to the Motion to Relieve Counsel; and

~ (9) South Carolina Court of Appeals Order Substituting Counsel -

- (signature page to follow)

| FEB 16 2017
SC Court of Appeals



L “I certify that this designation contains no matter which is irrelevant to this appeal.

. February 16,2017
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| CERTIFICATE OF COUNSEL

The under51gned cert1ﬁes that to the best of my ability thIS Anders Brief of Appellant
comphes with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina

s Supreme- Court entitled “Revised Order Concerning Personal Identifying Information and Other

2

Sens1t1ve Informatlon in Appellate Court F1l1

February 16,2017. m
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Appellate Defender
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Division of Appellate Defense
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CERTIFICATE OF SERVICE

The under51gned hereby certifies that a true copy of the Anders Brief of Appellant and
Des1gnat10n of Matter in the above referenced case has been served upon J. Benjamin Aplin,
r_.Esqulre at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC.
29201;'and a copy. of the Anders Brief of Appellant and Designation of Matter have been served
~on Arthuro Rios: Torres 366476, at Broad River Correctional Institution, 4460 Broad R1ver
: Road Columbla SC 29210 this 16th day of Febr@,}%l

Tay
- Appellate Defender ,
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VSUBSCRIBED AND SWORN TO before me
‘ th1s 16th day of February, 2017

_‘Notary Pubhc for Sohth Carolina
‘My Commission Expires: '




