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QUESTION PRESENTED

THE LOWER COURT ERRED IN DENYING APPELLANT'S RULE 60(B)(3)
» SCRCP MOTION WHERE APPELLANT PROVIDED SUFFICIENT EVIDENCE
OF "FRAUD AND MISREPRESENTATION" TO THE COURT BY THE SOLI-
CITOR WHEN THg SOLICITOR MISLED THE COURT BY STATING THAT

APPELLANT wWaA3 PLEADING GUILTY TO FORGERY OVER $5,000 and

THAT APPELLANT WAS CHARGED AS A SUBSEQUENT THIRD OFFENSE ;
WHEN IN FACT APPELLANT WAS INDICTED FOR FORGERY UNDER $5,-
000 AND WAS NOT CHARGED NOR INDICTED AS A THIRD OR SUBSEQ-
UENT THIRD OFFENSE AND THEREFORE THE COURT LACKED SUBJECT-
MATTER JURISDICTION AS THIS CHANGED THE NATURE OF THE OFF-

NSE AND ENHANCED THE POSSIBLE SENTENCES THAT COULD BE
I4POSED,
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STATEMENT OF THE CASE

Appellant ig bresently confined in the South Carolina Depart-
ment of Corrections pursuant to commitment orders of the Spartan-~
burg County Clerk of Court. Appellant was initially indicted dur-

ing the HMarch 2009 term of the Spartanburg County Grand jury for

five counts of forgery under $5,000 (09-G8—42—1413; 1414; 14151

; 1416 and 1802) two counts of receiving stolen goods (09-GS—42-
1419 and 1420), and obtaining money by false pretenses (09-GS-42~
1421). Appeliant was subsequently indicted in October 2010 for
[two counts of "petit larceny" -- 3rd or subsequent (10-GS-42-5H-
16 and 5617). On October 28, 2010, Appellant pleaded guilty befo-
Te the Honorable Roger Couch as indicted. Judge Couch sentenced
Appellant to confinement for concurrent terms of ten years for o-
ne count of forgery (09—1802), obtaining money under false prete-
nses, petit larceny, and both receiving stolen goods. Judge Couch
also sentence Appellant to ten years for the remaing forgery cou-
nts, to be served consecutively to the other sentences,

On February 22, 2016, Appellant filed Rule 60(B)(3), SCRCp,
motion based on the soley on the five forgery under $5,000 stated
above as a result of the solicitor's "fraud and misrepresentation
" to the Court regarding those offenses and the Court's lack of
subject matter jurisdiction.

On September 1, 2016 Respondent's filed a Return (Appendix (C
) and on October 31, 2010 the lower court denied relief. (Append-
ix (D). On November 23, 2016 Appellant filed a timely Rule 52(b)
& 59(e), SCRCP motion(s) seeking the Court to alter/amend and/or
reconsider judgment. On December 7, 2016 Respondent's filed their
Return to Appellant's motion to alter/amend or reconsider Jjudgme—
nt and on December 13, 2016 the lower Court denied the motion to
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alter/amend and/or reconsider judgment. Appellant filed a timely
Notice of Appeal with this Court. This Court subsequent by way of
letter dated January /8, 2017 advised Appellant he had thirty-
days (30) within which to file his brief in accordance with SCACR

Rul 243. That Explanation is as follows:
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ARGUMENT
QUESTION PRESENTED

THE LOWER COURT ERRED IN DENYING APPELLANT'S RULE 60(B)(3)
»SCRCP MOTION WHERE APPELLANT PROVIDED SUFFICIENT EVIDENCE
OF "FRAUD AND MISREPRESENTATION" TO THE COURT BY THE SOLI-
CITOR WHEN THE SOLICITOR MISLEAD THE COURT BY STATING THAT
APPELLANT WAS PLEADING GUILTY TO FORGERY OVER $5,000 and
THAT APPELLANT wAS CHARGED AS A SUBSEQUENT THIRD OFFENSE
WHEN IN FACT APPELLANT WAS INDICTED. FOR FORGERY UNDER $5,-
000 AND WAS NOT CHARGED NOR INDICTED AS A THIRD OR SUBSEQ-~
UENT THIRD OFFENSE AND THEREFORE THE COURT LACKED SUBJECT-
MATTER JURISDICTION AS THIS CHANGED THE NATURE OF THE OFF-
ENSE AND ENHANCED THE POSSIBLE SENTENCES THAT COULD BE
IMPOSED,

FACTS

Appellant was indicted on five (5) counts of Forgery under $5
»000. See Appendix (A). On October 28, 2010 Appellant entered a
plea of guilty as indicted and Judge Couch'sentenced Appellant to
concurrent terms of [ten years] for [one] count of forgery (09—
1302), obtaining money under a false pretense, petit larceny, and
both couats of receiving stolen goods. Judge Couch also sentenced
Appellant to 10 years for the remaining forgery counts, to be se-—
rved consequtively to the other charges and the probation revoca-
tion, for an aggregate sentence of forty-years.

Appeilant Submits that he was never indicted for forgery over
$5,000 nor Qas he indicted as a third or subsequent offense. The
"fraud and misrepresentation™ transpired the the inappropriate
misconduct of the solicitor as was recorded before the plea court

Solicitor Xendall: Your Honor, before the Court is
Jeffrey Jeter on indictment 09-1802, 09-1414, 09—
1413. Those four are for forgeries over $5,000 all
third or subsequents.

09-1419, receiving stolen goods under $1,000.

09-1415, an additional forgery.



09-1420, receiving stolen goods $1,000 to $5,000.

Forgery under $5,000 on indictment 09-1416.
A petit larceny under indictment of 10-5616,
A petit larceny under indictment 10-5617.

Each of these, Your lionor, are third and Subsequent of-

App.16, 11.10-23,

One need only glean the procedural history of the lower Cou-
rt's order at Appendix (D) and it's apparent that the only offepn-
ses that were indicted as [third or subsequent] was 1in fact the (
2) two petty larcenies] listed above and Appendix (D). Appellant
was never indicted for forgery over $5,000 or as g tﬂird Oor subs-—-
€quent third as "misrepresented" by the solicitor and therefore
the plea court lacked Subject matter Jjurisdiction to to accept a
plea to forgery over $5,000. The Prejudice incurred is easily se-~
en. Appellant agreed to plead guilty as indicted. Therefore the
five forgery counts [as] indicted were for forgery under $5,000.
Appellant was only facing S>-years on each of Ehe forgery's rather
than the 10~-years for each as handed down bx_the Court. i.,e. for-
se€ry under $5,000 is punishable by five (5) years, as where forg-
ery QXSE $5,000 carries 10-years. The Court was without authority
to sentence Appellant to 40-years Aggregate for forgery over §55,~

000.

During the plea colloguy the solicitor further advised the




tir.Jeter pleads to five counts of forgery with two
counts of petit larceny to run concurrently with
each other and with his probation violation for
== additionally that #r. Jeter plead to one count
of obtaining money under a false bpretenses and two
counts of receiving stolen goods with a recommend-
ation of a consecutive ten years suspended to five
years probation with restitution. The remaining
three charges will be dismissed in this indicident

As is clearly noted the above was merely a recommendation by
Solicitor. However, the solicitor's previous "misrepresentation"
to the Court that Appellant was indicted on five counts of forge-
ry over $5,000 and that such offenses were third and subsequent
offenses openly allowed the plea court to somehow "enhance” the
five forgery counts under $5,000 to forgery over 55,000 in viola-
tion of Appellant's due process rights as Appellant was never ip-
dicted for forgery over §5,000. See Appendix (A).

The 40-year aggregate sentence handed down by the court for
five counts of forgery under 3$5,000 exceeds the statutory maximum
as forgery under $5,000 carries a maximuin penalty of (5) five-ye-
ars. Therefore, the Court could have only sentenced Appellant to
2U-year aggregate sentence.

Appellant submits the sentencing court was without Statutory
authority to enhance Appellant's five counts of forgery under $5-
000 to foergery over $5,000. Thus the sentencing court lacked su-
bject matter jurisdiction because Appellant was never indicted as
a third and subsequent offense nor was he indicted for forgery
over 55,000.

The effect of the judgment of an unauthorized sentence is th-

us stated in 21 AM. JUr.2d. Criminal law, Section 535:




A judgment by a court in a criminal case must
conform strictly to the statute, and any var-—
iation from it's provisions, either in chara-
cter or the extent of punishment inflicted,
renders the judgment "VOID". A statute which
creates an offense and prescribes a special
form of punishment excludes any different or
additional punishment.

See State v. Moore, 255 S.E.2d 447 at 449 (1979). The judgement

regarding the 40-year aggregate sentences handed down by the cou-
rt for forgery over 55,000 ié [VOID] as the Appellant was never
charged or indicted for forgery over $5,000 by a grand jury and
therefore the Court was without subject matter jurisdiction in
that regard.

Subject matter jurisdiction may be brought at any time. Brown
v. State, 343 S.C. 342, 540 S.E.2d, 846 (2001), overruled in part
by Gentry v. State, 363 S.C. 96, 610 S.E.2d 494 (2005). However,
"[clircuit courts obviously have subject matter jurisdiction to
try criminal matters., Gentry, 610 S.E.2d at 499. Tgus, the appli-
cant must present evidence that his case is of some class over
which the circuit court does not have authority to preside.

Appellant submits that a court in the instant matter 1lacked

- subject matter jurisdiction to convict Appellant for forgery over
$5,000 because there has been no indictments handed down by the
grand jury.for that offense. State v. Williams, 552 S.E. 54 (S.C.
App.ZOUS);.glgg see Appendix (4A).

Clearly the lower court erred in not granting relief on this
claim.

In a motion seeking relief pursuant to Rule 50(B), SCRCP, the
movant has the burden of presenting evidence (Appendix (Ai), usu-

ally provided by affidavits, proving facts essential to entitle




him to relief. Bowers v. Bowers, 30418.8. 065, 403 S.E.2d 127 (Ct.
App.1991). Further relief under Rule 60(B), requires the existen-
ce of a meritorious defense. See HMitchell Supply v. Gaffney, 297
5.C. 160, 375 S.E.2d 321 (Ct.App.1988).

Rule 60(B)(3), SCRCP, provides that the Court may relieve a

party from a final judgment based upon "fraud, misrepresentation,

or other misconduct of an adverse party [.1"

Appellant is entitled to relief in the instant matter.




CONCLUSION

Petitioner respectfully requests this Court reverse the dec1—
sion of the lower court, and remand for w new hearing with instr-
uctions consistent with the relief this Court deems just and app-

riate in the instant matter.

Respectfully Submitted
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Jeffrey E. Jeter

Appellant, pro-se
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