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| STATEMENTOF THECASE . o
N The pérties were married at the time fhis act'ion'tvvas ixﬁtiated.’ This actio'r‘l‘ | ‘
Was .'corhﬁﬁenced.by the-ﬁlir.l'g ofa SummonsI and Co‘niplaint on 6ctober 2, 2A0_14.‘
Th§~ Plaintiff wife ls'ued the Deféndant Husband 1n circuit chrt seel_{iﬁg daﬁia’ées
for aésault and battery. The Plaintiff filed an afﬁdavit of default and éoﬁght a :
' dém'ages .heariﬁg. The Defendant sought to set aside the default. The circuit court
~ denied relief ﬁém the de’fault and held a daméges hearing. The Defendént '
appealed and the court of appeals affirmed. Plaintiff seeks a review of the‘ deciSiqn
of the court of .appeals'. | |
T. Ryan Langley, Charles J. Hodge, N. Douglas Brannon, and Christopher -
| D.‘Kehne'd}—' represented the Respondent at t_fial and on appeai; Kim R. Varner i
reiareéented the Petitioﬁer at trial. J. Falkner Wilkes and Kim R. Varner represent

- Petitioner on appeal.

QUES_TIONS PRESENTED FOR REViEW
Now into Court comes the Petitioner, Homer Rose, who reSpeétfully
submits that_'the decisions of the lower courts are without factual support and

contrary to prior decisions of this Court.-



ARGUMENT |
- The decision of the court of appeals fails to consider the parties' spousal
felatidnéhip as a major factof underlying the '.Appellant's d'efault. The nature of t}ie:
parties' speciai relatioﬁship as spouses is eésehtiﬁl to the analys.,isl of this éase.., The
present case involves exfrinsic fraud whiCﬁ caused the Respondent’s default.

Extrinsic fraud "induces a person not to present a case.or deprives a person of the :

opportunity to be heard." Chewning v. Ford Motor Company, 354 S.C. 72, 579

S.E.2d 605 (2003) (citing Hilton Head Ctr. of South Carolina v. Public Serv. -

Comm'n, 294 S.C. 9, 11, 362 S.E.2d 176, 177 (1987)). The coﬁrt of appeals failed

- to consider tﬁe issue of extrinsic fraud, the parties’ rélationship, ahd its impact _onl

tﬁe Applicant’s actions in failing to timely file a timely answer in the civil 'suit. .
The record shows that the Petitioner was hospitalized near the end of his

B _-time for filing an answer. (A. 55; A.- 1:0-3).; During the period of time thaf .Mr. Rosé‘ _

was in the hospital, Mrs Rose came to visit him regﬁlarly. (A.. 103). Photographs

taken of the partiés togetﬁer'at the hospital show the parties appearing to have_

reconciled their differences. (A. 89-93; 103). In light o_f clear evidence of what .

| appears to be their reconciliation ﬁrior to the default, the parties' spécial : |

_ rélatior_lship as spouses explains Mr. Rose's subéequent del.ay- in filing an answé_r, |

and establishes good cause under Rule 55. The court of appeals did not addfess the
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| relafionshjp of the parties or the extrinsic fraud- issue.

o Although perhaps novel, the ex'iAstenceof the spoﬁsal relatioriShip is_a.
| 'necessery c_ons.ideration- Ain the anaiysis of the facts. Here, fhe loWer court failed to:' - |
address clear e'vid_'e_nc_e that Shortly before Mr Rose's default,'.the parties eppear_ to
- have reconciled their di.fferences'. The 'photegraphs 1n evidence are coneistent with
. Mr. Rose's testimeny that throughout his hospiteliZation and convalescence, Mrs.
Rose was repeatedly assuring him that she was dropping the lawsﬁit. (A. 73-74;
. 76-80; 86-87; 88; 103). These photographs indisputably support Mr. Rose's belief
thet the parties' had resolved their differences and establishes an elevated _basis for .
Mr. Rose's reliance on Mrs Rose's essuranees that she would not pursue the claim.
Due to the part_ies' sp-ousel reiatiorlshjp, Mr. Rose's reliance on Mrs. Rose'e
assurances, and his rielay in filing an answer were entirely reasonable and thus
copstitute good cause. |

The standard for grarrting relief from arl entry of default under Rule 55 is

"goed cause."'Rule 55(c), SCRCP. "This standard requires a party seeking relief
from an entry of default under Rule 55(c) to proVide an explanation for the default

and give reasons why vacation of the default entry would serve the interests of

- justice." Sundown Qperating Co. v. Intedge Indus.. Inc., 383 S.C. 601, 607, 681

- S.E.2d 885, 888 (20'09'); Here Mr. Rose, as a husband, relied on the representations -
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of Mrs. Rose, as his wife, in delaying the filing of his answer. Ms. Rose's actual

- intent in leading Mr. Rose to believe they were reconciling their dif_ferences. and

that she would not pursue the civil case is not important. The issue is whether Mr.

Rose's belie_f and reliance were reésonable so as to establiéh good égusé is the -
issue. Here, due to the ma%ital rélationéhip, Mr. Rose's intefpretation én_d reliance
..on Mrs Rose's actions w._ére entirely reasoﬁable.

If Mrs Rose never intended a 'reconciliaﬁon the rgsul_t is the sameas -
misreprésentations and fraud are each relevant in deterrﬁinin'g Whefher good cause
has been shown under Rule 55 (c), SCRCP. See New Hampshire Ins. Co. v. Bey

~ Corp., 312' S.C. 47, 50, 435-S.E.2d 3717, 378-79 ‘(Ct.App. .199_3).-The end result,
which has been overlooked, is that Mr. Rose was not éffﬁrded an opportunity to
litigate the iﬁerité -of the case based on his reliance of his wife'—é assurances. A
- result that would not havehappenéd but for the marital relationship. |
The standard for granting felief ﬁoﬁ an en'try.of default under 'R'u.le 55(0)
is mere '.'goo~d causé." Rule 55(c), SCRCP. "This standard‘requirés a party Seek_ing
: réliéf 'frOIAn-an entry of default under Rule 5§(c) to provide an ,cxplanatibn for tﬁe '

default and give reasons why Vacatioh of the de‘_fault entry would serve the

interests of justice." .Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C. 601,

607, 681 S.E.2d 885, 888 (2009). Here, the record shows a numbe'r. of factdfs thait; :
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~ in combination, sufficiently explain why Mr. Rose failed to file a timely answer. - -

, Iﬁitially,- Mr. Rose acted timely in taking the- summons and complaint to his
divorce lawyer who immediately forwarded the complaint to Rose's insurance -

company. Again, Rose acted firriely by returning to his divorce attorney's office

within a few weeks to follow up on the complaint. When it was discovered that the |

insurance compahy had taken no 'aqtion on the complaint due to some technicality,
Rdse again acted immediately to cure the prdble’m 50 as to allow the insﬁr_ance
compary to act on the complaint. When thé insurance company denied.'covergge
and defeﬁse, Rose'sAdivorce éouﬁsel act_ed irﬁmediately to.'request an ext-en.sion
from the Plaintiff's counsel. Mr. Rose was-told that he had an ekfension .tc_) answer
the ¢omp1aint; Then, near the end of the time the answer waé due, Mr. Rose nearly
died and was hospitaliied,fdr emergéncy surgery.
. ‘While Mrs. Rose was -visiting him-in the hbspital- she assured Mr. Rosé.that
~ she Would -b-e; dropping the case. She continued to assure Mr. Rose that the case

; was, or would be dropped, up to J anuary 19, 2015, when she wrote the rambling .

suicide note stating that she didn't have the strength t§ ';sfand up" to her attomeys;

' Aftef the January 19th email raised suspicion as to Mrs. Rose's true intent, Mr.

- Rose immediately filed a motion for relief along with an answer to the complaint. '

As found by the trial judge, Mr: Rose entered the hospital near the end of
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t_he time the answer was due. Possibly before, }b_ut no later than the time of Mr.

™

‘ _Rose-"s hospitalization, ~Ms;-Rese began a pattern of repeatedly essuring Mr. Rose |
: -_ that the ease would be dismissed These repeated as‘su'rances by Ms. Rose that sﬁe R E
Would not proeeed with the case” whether fraud or mlsrepreeentatlon are eaeh a
spec:1ﬁcally 1dent1ﬁed basis for rehef of default under Rule 60. Any ground for -
relief under Rule 60 is also a ground,for relief under. Rule 55: |

It is often observed, as the court of appeals held in the
‘present case, that the criteria for obtaining relief from
judgment under Rule 60(b) — mistake, inadvertence,
excusable neglect, surprise, newly discovered evidence, fraud, -
* misrepresentation — are relevant in determining whether
good cause has been shown under Rule 55(c), SCRCP. See New'
Hampshire Ins. Co. v. Bey Corp., 312 S.C. 47, 50,
- 435.S:E.2d 377, 378-79 (Ct.App. 1993) (holding that, "as a practlcal g
matter," the 60(b) factors are relevant under both rules).
- However, we caution that this language invites trial courts to
apply a heightened standard to Rule 55(c) motions. The
Rule 60(b) factors are indeed relevant to a Rule 55(c) analysis, but
“only insomuch as proof of any-one of these factors is
sufficient to show "good cause." No trial court should ever
find good cause lacking based solely on the absence ofa
Rule 60(b) factor.

Sundown OneratingL‘o. V Intedge Indus.; Inc., 383 S.C. 601, 607, 681 S.E.Zd |
885, 888 (2009).

Because the showing required under Rule 55 is lees than that required in -

Rule 60, the misleading assurances by'Mrs. Rose, even if not rising to the level of




relief individually, require relief when taken in combination with all other factors.

- In addition to the misrepresentations by Mrs.-Rose that she would drop the cése,

M. Rose had been told that he had an extension of time in which to answer. He -

| then suffered severe medical problems reciuiring surgery and hospitalization prior |

to the end of the time he reasonably believed the complaint was due. Mrs. Rose

. made repeated assurances during Mr. Rose's convalescence, while he was heavily

medicated. The assurances continued through January 17th, when she again

indicated that she could "call this off". On January 19th, realizing from the
"suicide note" that Mrs. Rose may not be abandoning the case, Mr. Rbse |
immediately filed an answer to the complaint and motion for Rule 55 relief.

But for the delays caused by outside influences, Mr. Rose took timely and

“appropriate action at every juncture. He waé_reasonable in his reliance on the

- insurance company and his-divorce attorney. He acted promptly when he

discovered a problem and was told that he had an extension just prior to his
Hospitalization. There was clearly confusion amongst his divorce attorney and the

insurance company. Although that alone would not require relief, it is relevant

-~ when combined with all other factors. "Aithough the presence of other factors,.in
~ the totality of the circumstances, may amount to a showing of "good cause," a

- defendant méy not be relieved from the entry of Idefault solely because it i'e_lied to



its detriment on a negligent insurance agent. See Ricks, 293 S.C. 372, 360 S.E.2d

535 (holding that good cause was shown in thevtota-l-ity of circumstances involving

misplaced reliance on insurance agent)." Sundown Operating Co. v. Intedgg :

Indus., Tnc., 383 S.C. 601, 681 S.E.2d 885 (2009). Given the totality ofthe S
| circumstances, M. Rose clearly Iﬁet the satisfactory egplanatidﬁ reqﬁirement of '_ N
.Wh_aLl and Rule 5 5 SCRCP. The lower courts’ rulings afe. unsupported By the
record. - | |
| CONCLUSION

Petitioner moves this Couﬁ to grant fhe petition and issue a writ of 'cer‘tiorari
in this case. | |

Respectfully submitted,

GTeenVille, SC 29601
~ Counsel for Appellant
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