STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Waverly at Hamlin Plantation Townhorme
Association, Inc.,

Plaintiffs, '
VS,

John Wieland Homes and Neighborﬁoods
bf.the Carolinas, Inc., et al.,

* Defendants.

IN THE COURT OF COMMON PL;EAS
-C/A No.: 2013-CP-10-3326
ORDER DENYING LIBERTY

MUTUAL’S MOTION FOR LIMITED
‘ INTERVENTION |
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"Presiding Judge:

Liberty Mutual's Attorney:
Plaintiff's Attorney:
Defendant’s Attorney:
Date of Hearing:

Court Reporter:

SC Court of Appea.

Hon. Deadra L. Jefferson
Robert Calamari, Esq.
John Hayes, IV, Esq.
John A. Massalon, Esq.
January 23, 2017

‘Ruth Weese

.On J anuai'/y 23, 2017, this matter came before this Court for a hearing on Liberty Mutual’s

Second Motion fo: Limited Intervention, filed January 19, 2017.! Present at the hearing was

Robert Calamari of Nelson, Mullins, Riley & Séarbdrough appearing for Liberty Mutual. John A.

Massalon of Wills, Massalon & Allen appeared for the Wieland Defendants (J' ohn Wieland Homes

- ' J . .
and Neighborhoods of the Carolinas, Inc., as Successor by Statutory Merger to John Wieland

Homes and Neighborhoods of South C;irolina, Inc., John Wieland Homes of Charleston, Inc., John

taS

1 Liberty Mutual's First Motion for Limited Intervention was filed on October 13, 2016. The Motion was

t

subsequently withdrawn on December 5, 2016 by Attorney Robert C. Calamari.
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Wieland Homes, vInc., and Builders Support Services of the Carolinas). Additionally presen’t was
John Hayes, IV, aﬁomey for Plaintiff Waverly at Hamlin Planation, who joined in with Attémey
John A. Massaloq in opposiqg thg motion, >Base)d Ol;l the foregoing, Libe:erty’s Motion to Intervén¢
is denied. o | ’ .- \

Liberty insured the Wieland Defendants under some twelve (12) insurance policies over
twelve (12) years. This is a construction defect dispute involving over one hundred (100).
townhomes at Waverly at HarnlinvPlantat.iori filed in 2013.2 Liberty Mutual, a CGL insurance
carrier for Wielénd, hired counsel to defend Wieland under ;1 reservation of rights beginning in
May 2016. Liberty has moved to intervene into this actidn for the limited purpose of submitting
special verdict quéstions related to allocation of covered and non—coveréd daniages during the trial
t}}at began on Monday January 23, 2017.

Liberty Mutual’s motion does not fall with the ambit of South Carolina Rules .of Civil
Pfocedure, Rule 24 — Intcrventi(%n. SCRCP Rule 24(a) provides for interventién as of right when
(1) a statute provides a right to intervene; and (2) the movant claims an‘intereét trelating to the
property or transaction which is the subject of the action and that he is so-situated that the
disposi(tioh of the action_ may impair or impeded hig ability to protect that interest. SCRCP Rule
24(b) provide; for permissive intervention when (1) a statute confers a conditional right to
intervene; or (2) whére moyant‘s claim and main action have question of law for fact in common.
Also, the court must’ consider whether the intervention will unduly delay or prejudice the
adjpdication of the original parties; Libeﬁy does not claim a statutory right to intervene,

conditional or otherwise. Furtﬁer,-Liberty does not claim an interest in the subject matter of the

2 A companion case Sills v. John Wieland Homes of the Carolinas, Inc. et al, C.A. 2014-CP-10-4335 is being tried
simultaneously with the above-captioned matter.” Liberty did niot move to intervene in the companion case which
would also be a basis to further confound the jury and to deny the motion to intervene. - :
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dispute between the Plaintiffs-and the Wieland Defendants. The purpose of Liberty’s intervention
request is to submit special interrogatories to the jury pertaining to the issue of insuranc¢ ﬁoverage.
The undersignéd is not convinced that the interest that Liberty seeks to protect is sufﬁcientbunder
Rule 24 because that interést ié probably not ripe until such time, if ever, as the jury returns a
verdict for Plaintiffs iagainstt:the Wielana Defendants.

Additionally, Rule 24 does not contemplate or pérmit the limited intervention sought by
Libefty. Liberty does not seek to participate in the trial as ai)arty. The rule cited in Liberty’s motion
speaks only of intervention. Therefore, the relief requested by Liberty is not availéblg under SCRCP
Rule 24.

Nonethele.ss, Liberty Mutual attempts to justify its request by stating that (1) it is séeking to
comply wit}l_“directives of the recent Heritage opinion,” referencing a January 11, 2017 opinion
issued by the South Carolina Supreme Court, Opinion No. 29r6983; and that (2) it is only seeking
intervention fqr the purpose of obtaining special iﬁteﬁogatoﬂes or a special verdict form. The
Heritage majority opinion cannot fairly be read to direct or approve Liberty’s last minute motion to
intervene for the purpose of seeking jury interrogatories and a special verdict form, which neither
the insured nor its counsel has requested.* As statea in Heritage, the insurance compény “cannot
overcome the law in South Carolina concerning general verdicts.” Id. at Fn. 11. This statement
reflects the recognition that in South Carolina an insurer is reéponsible for the entire general verdict

where at least one of several claims are covered. Id. However, the Heritage case does not authorize

¥

* It is not clear if the Heritage opinion is final as the time to file for rehearing would not appear to have passed.

* The Court in Heritage references the cases of Magnum Foods, Inc. v. Cont’l Cas. Co., 3 F.3d 1491, 1498 (10 Cir.
1994) which relied upon Duke v. Hoch, 468 F.2d 973, 979 (4™.Cir. 1972). Those cases speak more to the duties of
insurance companies in notifying their insureds of conflicts in advance, were not construction cases, and do not
direct that an insurer be permitted to intervene into a case on the eve of trial for the limited purpose of obtaining a
special verdict or special interrogatories. ‘
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- or direct an insurer like Liberty to interveﬁe in a case ﬁnder circumstances fhaf exist here for several
reasons. - |
" F irst,.:as noted 1n the dissent in Heritage, insurance companies intervening in these lawsuits
and asscrﬁﬁg a defense against coverage would seem to create an impermissible conflict of interest
in violation of established South Carolina law. Id. at p. 54, Asking the Wieland Defendants to
defend themselves against the Plaintiffs’ claims and the effoﬁs of thei_r own insurance carrier
simultaneously would be unfair. Couhsel for the Dgfendzints has spent considerable effort dﬁing
discovery and trial preparation to formulate a defense strategy. Undoubtedly, that strategy would\ :
be disrupted if Liberty was permitted to intervene at this stage, probably to the detriment of
Liberty’s insured. Conversely, I find no prejudice to Liberty Mutual in denying its Motion since
(1) the issues it raises are not ripe until a ;lerdict is reaphed, and (2) it is not precluded from bringing
a declaratory judgment action after the verdict for .the purpose of obtainihg aruling thét apportions
damages, if any, found in this case. |
Second, the risk of jury confusion is unacceptably high. Duﬁng oral argument counsel for
Libe@ exprgssed his intention to submit special inte;rrogatories for the jury to answer presumabiy
penainiﬁg to the allocation of any liability afnong covered and uncovered claims. Lesé clear is
how evidence would be introdﬁced during the trial which would allow the jury to decide the special
interrogatories. It is safe to assume that Plaintiffs’ cou'nscll;;vould have no interest in subniitting
such evidence and trial counsel for fhe Wieland Defendants would be-ethically constrained from _
introducing such evidence or examining witnesses about the differences between covered and
’uqoovered claims. That leaves Mr. Calamari as the only aftorney with the interest and ability to

introduce that evidence; however, Mr. Calamari does not represent a party in the case and so he

%,
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would have no right under the Rules of Civﬂ Proféedure._or the Rules of Evidence to examine
<‘wit‘nes‘ses or introduce evidence. |

Theréfore;,‘ ‘.Liberty’s motion to int'érve_:ne is denied. In summary, this "'nbn-p'artyn

intervention, on the evé of trial, will only complicate and delay tﬁe underlyin.g actioﬁ’, confuse the

jury, and introduce a question of insurance coverage that is simply not the subject matter of this

action.

Accordingly the motion is DENIED. -

A i

Hon. @phcﬂﬂl/L J efferson

Presiding Judge
' ' . Ninth Judicial Circuit
February lﬁ_ 2017
Charleston, SC
At Chambers
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