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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE‘COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2016-CP-10-00363
LEVI THOMAS BROWN, - -
jsc) [ % .
Plaintiff, (= S
| FINAL ORDER ‘g = ===
VS. : . =
- STATE FARM FIRE AND CASUALTY L8 =
INSURANCE COMPANY, ST =
Defendant. ’

[
This matter came before the court on January 6, 2017 on cross motions for

summary judgment. The parties announced at the hearing that a written stipulation of

rmerits.

fact had been reached. The parties agreed there were no disputes of material fact and
their cross-metions fer 51_1mm'._alry iudgments should be heard as a non-jury trial.on the

—

_This is a declaratory judgment case relating to an automobile insurance policy

issued by the defendant Siate Farm Fire and Casualty Insurance Company and a
shooting involving Levi Brown, the plaintiﬁ‘-Victim. Plaintiff and three friends were riding
ina Cédillac Deville sedan owned by the mother of one pf the passengers. The vehicle
'was insured by State Farm.“'At approximately 4:25 a.m., while the Cadillac Deville
sedan was in the right hand eastbound lane of 1-526, a gray/silver older model
Dodge Durango came alongside of the Cadillac in one of the other eastbound lanes
of the interstate. A black male with dreadlocked hair and a baseball haf was

Hénging’ out of the rear passenger side window of the Durango. This unknown
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assailant opened ﬁre. on the Cadillac. O'ne of thbse shots struck Levi Thomas Brown
causing serious injufy.

The attack was entirely unprovoked. The a_ssa.il'ant vehicle did not hit the
Cadillac. The assailant vehicle did not attempt to ram, block, or otherwise strike the
Cadillac. The assailant vehicle® continued on 1-526 East as Levi Brown exited at
Montague Road after being shot. The assailants were never found.

State Farm’s policy provides coverage “for bodily injury.and property damage an
ins'ured is legally entitled to recover from the owner or driver of an uninsured motor
vehicle. The bodily injury must be sustained by an insured. The bodily injury and
prop'erty damage must be causéd by an accident  that involvés the operation,
maintenance, or use of an uninsured motor vehicle.” Similarly under S.C. Code 38-77-
140, éﬁ insured is legally entitled to recover damages arising out of the owhership,
mainter;ance or use of an uninsured vehicle.

The South Carolina Supr’e'::me Court cases of Aytes and Bookert have established a
three-part test for determinin.g' whether an individual's injuries, as a result of an assault
br shooting, arise out of “owfhership, maintenance, or use” of an automobile so as to

trigger automobile insurance coverage. The test is as follows:

1. There exists a causal connection between the [assailant’s] vehicle and the
injury; and

2. No act of mdependent S|gn|f|cance breaks the causal link, and

3. The [assailant’s] vehicle is belng used for transportation at the time of the -
assault. : :

For there to be a “causal connection” in this context:
1. The [assailant's] Vehicle must be an “active accessory” to the assault; and

2. Something less than proximate cause but more than mere site of the
injury; and
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3. That the “injury must be foreseeably identifiable with the normal use of the
automobile.” '

State Farm Fire & Cas. Co. v. Aytes, 332:S.C. 221,' 503 S.E.2d 744 (1998); State Farm
Mut. Auto. Ins. v. Bookert, 337 S.C. 291, 523 S.E.2d 181 (1999).

in Bookert, 523 S.E. 2d 181 (S.C. 2000), the victim (Bookert) and a‘ group of his

- friends got into an altercation with two soldiers at Hardees. The victim and his friends

left Hardees and went to McDonalds. The two soldiers used a vehicle to leave
Hardees and picked up a third soldier. The three éoldiers drove around McDonaIds/
parking lot looking for the méh from Hardees. Bookert was near the entranée when the
soldiers yelled from the vehicle. The passenger had a handgun and aﬁother man was in
the back with a shotgun. The vehicle jerked forward and the man with the shotgun fell
and firéd his slhotguh..‘T-his blast did not strike Booii‘ert, bufthe pas"sengéf' then fired a
handgun---while the vehicle was still moving forward--- a,nd,vst_ruck Bookert once in each
i.‘eg... ':A‘T:h?eA assallants then esé;slpéd from-the pérking lot in the vehicle, except for the man
with the shotgun who fled on foot. - The Court of Appeals found the assailant vehicle
acted‘as a “launchinAg. pad” for the assault, noting the use of the.vehicle to circle the
McDonalds to seek out -the'i:‘r targets, to put the assailants into a position to shoot
Bookert and for two assailants to quickly flee the scene. The Court of Appeals found'
there was covérage under Bookert's mother's uninsured motorist policy. The Supreme
Court réversed——éthohgh it did not reverse the finding of the assailant vehicle an “active
éccess'é.ry”, it found the gunshot injuries were not "foreseeably identifiable with the
normal use of an automobile” | |
In Wright v.iNortf-r Area Taxi, 523 S.E.2d 472 (S.C. Ct. App. 1999), the Court of
Appeals of South Carolina gave further guidance with regards to the Aytes and Bookert
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standard. The court held that a cab driver who -"wés shot by a passenger inside the .

vehicle while the vehicle was moving was not entitied to uninsured motorist coverage.

The court held that'déspite the fact the passenger’s position in the vehicle gave him the

6pporﬂmity-to gaih. pAroximity shoot the driver frorh béhind, the connection to the vehicle.
was Ia,éking. The vehicle Was not. an active accessory. FQNhermore, the Court
concluded- that even though taxi drivers face special dangers of rci)bber'\;lf; a gUns-hot
injury is not foreseeably identifiable within the normal use of a vehicle. (citing and
quoting Nationwide ‘v. Brown, 779 F.2d 984, 989 (4th Cir.1985)) (“An as.sault by‘an
armed assailant upon the driver of a car is not the type of ‘conduct that is foreseeably
identifiable with the normal use of a motor vehicle.”)

“ “in Naticnwide Mut. Ins. Co. v. Brown, 779 F.2d 984, 989 (4th Cir.1985), a pre-
A}tes.a-nd pre-Boo'keft case, an estranged husban'd- rammed the car of his wife. He then

exited h(s vehicle and shot her in hér car. The Flourth"'CirCUit Cbuft of Appéais fouhnd that

«thélda’rﬁages from the car .c':vollisvion would be covered, _but concludedu"t‘he'fata! g'u'n.

| assa'ti_ii was not foreseeébly identifiable within the normal use’of a motor vehicle.

South Carolina District Court cases also reach the same conclision that a
gunshot injury is not foreseeably identifiable with the normal use of a vehicle.

in Holmes v. Allstate Ins. Co., 786 F. Supp. 2d 1022 (D:S.C. 2009), an old
boyfriend pursued a woman for years, making unusual threats and deIoWing.'hé’r:."Ohe
day, he'saw her driving to pick up a child at a échool bus stop. He turned around and -
pulled next to her stopped vehicle at the bus stop. He called to her and when she |
looked, he shot hef“4everal tinies with a- hahdgiJn‘."UsinQ-the framework established by
the South Carolina Supreme Court in Aytes and Bookert, the District Court found that -
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the vehicle of the assailant was: not an active éccessory and the gunshot injuries were
not within the foreseeable normal use »c.)f-a motor vehicle.

Although plaintiff argues the gunshots would have been harder to. make as a
stationary person standing on the side of the:road, it is not clear that an assailant could
more easily hit a target While'ieaning out the window of a moving vehicle. Further, even 4

if true, that single fact would not seem enough to satisfy the “active accessory” prong.

* There is no evidence that there was any road rage, .or chasing, or use of the assailant

vehicle ,.to block the victim’s vehicle, nor any evidence of physical contact. o
Using the framework provided by Aytes and Bookert, it is this Court’s conclusion
the “causal connection” prong is not met. The vehicle does not appear to be an “active
accessory.” Furthermore, the gunshot injury of this type is not foreSeeably'identifiable
within fhe normal use df tﬁe vehicle per in Bookert, Wright v. North Area Taxi,
Natiothdé v Bfown, and Holzr'hes':v.'Alvlstate.w
"+ State Farm also submits this matter should be excluded because the policy
contains an exclusion “for an 'insured whose bodily injury results from the discharge of a
firearm.” Plaintiff argues this provision is invalid. Defendant counters that there is no
réquire.;hent to insure firearm injuries or any injuries that do not arise out of . the use-of

vehicle.- Based on the facts of this case, there is no kequirement that State Farm insure

this gunshot injury and the exclusion adds further reason for the court to conclude that

no coverage exists.
Based on the stipulatea facts, the policy language, and the law, of South Carolina

as established by Aytes-and Bookert and their progeny, this Court finds that the gunshot
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injuries sustained by Levi Brown are not covered by the State Farm uninsured mdtorist_

policy on the Cadillac he was occupying.
W. Jeﬁem
Presidin

, South Carolina

& O, 2017



