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TO: THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF
APPEALS:

Respondents Anthony and Barbara Grazia (hereinafter “‘Respondents”),
individually and as class representatives of approximately nine thousand (9,000)
homeowners in Sun City, Hilton Head, South Carolina, petition this Court to lift the
automatic stay caused by the Appeals filed by Appellant South Carolina State
Plastering, LLC (hereinafter “SCSP”), and Del Webb Communities, Inc. and Puite
Homes, Inc. (hereinafter “Webb/Pulte”) (collectively hereinafter “Appellants’) so that the
date certain trial date in this ten (10) year old class action matter can proceed to trial as
scheduled in Beaufort County on April 17, 2017. Petitioners would state as follows:

FACTUAL BACKGROUND

This is a Class Action involving approximately 4,500 homes in the Sun City,
Hilton Head retirement community development in Bluffton, South Carolina. This matter
began in 2007, and was certified as a Class by the Hon. Michael Baxley in 2012,
following extensive argument and judicial examination. Since then, Appellants have
engaged in examining and documenting every house, and conducting destructive
testing. The houses all present at least one of three (3) common and typical defects in
the design and construction of the stucco exterior. The average age of the homeowners
is 73. Appellants have repeatedly taken measures to delay a trial on the merits. They
have previously appealed interlocutory orders of the Circuit Court, which appeals have
been dismissed by this Court. Trial was set by the Circuit Court for December 5, 2016,
but over the Appellants’ protestations, the Circuit Court gave them more time, and set
the trial date for April 17, 2017. Now, they attempt an appeal from various procedural

orders issued by the Circuit Court, most of which are years out of time, and appeal




(potentially timely) two (2) orders of Judge Edgar Dickson which orders are purely
interlocutory and not subject to appeal. This instant appeal is taken solely for purposes
of delaying the April 17, 2017 trial date. It is wholly without procedural or substantive
merit. It should be, and will be, dismissed, and this automatic stay must be lifted by this
Court in order for these thousands of homeowners to finally have their day in court.
Judge Dickson is currently on Administrative leave following heart surgery and is unable
to hear the filed Motion to Lift the Stay, so this petition is procedurally ripe for hearing by
this Court.
GROUNDS FOR THE PETITION

To summarize the grounds for this petition, petitioners would state that after 3,539
days of litigation, and just 70 days short of a date certain trial, SCSP filed a notice of
appeal seeking review of seven (7) interlocutory Orders dating as far back as December
19, 2012. As the Memorandum in support of Plaintiffs’ Motion to dismiss this appeal shows
(and which is incorporated fully herein) there is no basis for this appeal other than
continued delay and avoidance of the date certain trial set by this court.

Two (2) of the Orders have already been appealed and that appeal was dismissed.
The remaining five (5) Orders are all plainly interlocutory. The Orders include:

1) The order of the Honorable J. Michael Baxley, "Order Making
Preliminary Finding that Plaintiffs'’ Proposed Class Meets the
Requirements of Rule 23(a), SCRCP; Setting Parameters for Putative
Class; Dismissing Plaintiffs' Unfair Trade Practices Claim Without
Prejudice; Imposing a Stay of Proceedings; and Setting Forth
Procedures for Compliance with the Right to Cure Construction

Dwelling Defect Act, dated December 8, 2011 and filed December
19, 2011 (1,876 days),

2) The order of the Honorable J. Michael Baxley, "Order Dismissing
Defendants' Motions to Reconsider and Denying Defendants' Motions



for Clarification of Order Preliminarily Certifying Class, dated May 1,
2012 and filed May 7, 2012 (1,736 days);

3) The order of the Honorable J. Michael Baxley, "Order Approving
Class Notice, Mailing List, and Procedures for Right to Cure
Process," dated April 9, 2014, and filed April 18, 2014 (825 days);

4) The order of the Honorable Edgar W. Dickson, "Order Granting South
Carolina State Plastering LLC's Motion for Destructive Testing," dated
January 29, 2016, and filed February 12, 2016 (360 days),

5) The order of the Honorable Edgar W. Dickson, "Scheduling Order,"
dated May 16, 2016, and filed May 26, 2016 (256 days);

6) The order of the Honorable Edgar W. Dickson, "Order (No Motions
Pending)", dated September 7, 2016, and filed September 9, 2016
(150 days); and

7) The order of the Honorable Edgar W. Dickson, "Order Dismissing
Defendants' Motions to Reconsider Pursuant to Rule 59(e)," dated
December 29, 2016 and filed January 6, 2017.

Pursuant to S.C. Code Ann. § 14-3-330, there is no basis for Appeal. Class
certification Orders are not immediately appealable. Eldridge v. City of Greenwood, 308
S.C. 125, 126-128, 417 S.E.2d 532, 533-534. The further assertion that the quéstionnaire
(that SCSP designed) somehow changes the mode of trial to SCSP’s detriment is simply
untrue. This is an opt-out class. There is no effect on mode of trial and certainly none that
would give rise to an appeal by SCSP. The mode of trial exception‘to the general rule that
only final orders are appealable, is confined to orders which abridge a party’s constitutional
right to trial by jury. Flagstar Corp. v. Royal Surplus Lines, 341 S.C. 68, 533 S.E.2d 331
(2000). There is no outstanding Order in this case that remotely touches on SCSP’s right

to a jury trial.



The appeal filed is nothing more than a tactic of delay and yet another attempt to
seek rec;'onsideration“(jf; the ‘class certification issue that was: long ago -decided. All
been pursued and have beén. iinsucéessful. This case has.been ‘péndihg for far too long;
and-an.end is in sight: Tﬁe"only-wéy for fﬁat~end~to be realized.is fc_S[ this Court to lift the stay
that was. unfortunately put in.place as a résult of SCSP's'last minuté, untimely-and more
importantly improper. appeal. .

’ In:additiqri;ffRespondéntSfWQUld're‘spejct‘ﬁx_llyv refer this Court 1o ‘ﬁijeii.Métig‘n to Dismiss .
this 'Abpéa_l.:ktﬁfiéafgUméﬁt.Sééﬁéﬁ whereof is attached heréto-as Exhibit A:

EXTRAORDINARY CIRCUMSTANCES REQUIRE
~  ARULINGBYTHISCOURT

As noted above, the trial judge, Edgar Dickson, is currently- recovering from recent
heart-surgefy and is 6n Adfiinistrative Leavé. He is thefefore unavailableto hear the:
attached Motion to-Lift Automatic ‘Stay, thus constituting -an extraordinary 'éi[bhmst_anoe
within thie'méaning of Rule 241 (see Order attached heréto-as Exhibit B).

'CONCLUSION

This Court:should, and must; Iift thé Automatic Stay and permit this Clags Action 1o -
proceed to trial-as’ schéduled in Beaufort County for its schieduled:date-certain trial date of
April. 17, 2017. The Appeal at.issue ‘should be: dismissed;.as it plainly: on its face seeks
.appééifof yedrs-old. procedural-orders, long-out of time:for an-appeal; those orders being
interlocutory in nature, as well as Judge Dickson's recent.interlociitory orders which are self-

e_xplahato‘ry, and are:not subject to appeal..



VERIFICATION

We; Arithony and Barbara Grazia, the undersigned, béing first duly swom; dépose-
and'say that we have read the foregoing VERIFIED SCRAP RULE 241(d) MOTION TO
LIFT THE AUTOMATIC STAY and to our-personal knowledge, the matters and

statements -contained therein are trie and correct:

bl Nnerio
Anthony Gra@ /

Swornto and subscribed beforeme. ¢ T %
this @Q . day of February, 2017. § :"* 112128 P i
.% e X3

Notary Pubhc for the State of*South Carolma  '
Printd Narme:_ [em\oG\\Q/Qh
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W. Jefferson Leath, Jr., Esq.
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John T. Chakeris, Esq.
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Phillip W. Segui, Jr., Esq.
Segui Law Firm, LLC

864 Lowcountry Bivd., Suite A
Mt. Pleasant, SC 29465
(843) 884-1865 ~

Attomeys for the Respondents
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TO: THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF
APPEALS: '

This Motion is brought by the Plaintiffs/Respondents in this Class Action seeking

dismissal of an Appeal taken by South Carolina State Plastering, LLC (hereinafter “SCSP”)

of seven (7) interlocutory Orders issued by the Circuit Court over the past five (5) years.

SCSP has already appealed from two (2) of these Orders and that appeal was dismissed.

Three (3) of the orders were issued years ago and by any measure are out of time, and the

final order which is appealed was issuéd with no SCSP motions pending and therefore there

is no basis procedurally or substantively for an appeal. In support of this Motion,

PIainiiffisespOndents would show as follows

1.

This matter is a class action.and as of the date of this appeal (February 6, 2017) has

“been pending before the trial court for 3,539 days.

Trial is scheduled on a date certaiﬁ in April, 70 days forward. The deposition of

SCSP's expert was scheduled to be taken February 7,.2017.

This appeal is taken for no other purposé, improper aé it is, than to avoid discovery

and to avbid a date certain trial. It is another in a long series of delay tactics engéged

by SCSP. A short procedural history of this long pending case is instructive.

The class was certified by Judge Baxley on December 8, 2011 (1,876 days ago)
: )

following a hearing on October 5, 2011 (_attached hereto as Exhibit A).

Prior to Certification, the South Carolina Supreme Court remanded the matter to the

trial court emphasizing the utility of the class action device. fo save the resources of

the Courts and the parties, and stating “class actions are favored in this state” (Grazia

v. S.C. State Plasteririg, 380 S.C. 562, 703 S.E.2d 197 (S.C. 2010)).



6. SQSP-So,ught?tQ; haVe:Ju‘dgé Baxley reconsider.class certification, which motion was
deniéd.by-order dated May 7, 2012 (1,736 days ago) (attached hereto as Exhibit B).

7. An appeal was.taken.by SCSP challenging élass certification, and, upon motion of
the PlaintifffRéspondénts, the appeal was dismissed. According to this'Court-the
orders of Judgr.?; Baxley were “not immediately app’ea!able"‘(att_achéd, hereto. as
ExtibtC),

8. Thereférefé:urrenily '4,-55? housestincluded in'the Grazia class: ‘,th_'ii;e‘,of the class.-
has long- 4go-been $ént and.the opt-out. périod closed yéars-ago: The: Notice of
Appeéal -(attachied hereto. as: Exhibit D) filed by SCSP separately lists seven (7y
interlocutory orders which.it-now asks:this Court to reviéw:to wit:

1) The ordetr of the Honorable J. Michaél Baxley, "Order Making
Preliminary Finding that Plaintiffs’ Proposed Class Meets the.
‘Requirements- of Rule 23(a) SCRCP Setting Parameters for
Putative Class: Dlsmlssmg» Plaintlffs Unfair- Trade. Practices. Claim
Without Prejudice; lmposmg a Stay of Proceedmgs and’ Setting
‘Forth Procedures for Comphance with the.Right to Cure Construction
Dwelhng Defect Act, dated December 8,,2011 ‘and filed December
19, 2011 (1,876:days);

2) The order of the Honorable J. Michael’ ‘Baxley, “Order Dlsmnssmg
‘Defendants'” Motions to Reconsider and Denying 'Deéfendants’
Motions-for Clanﬁcatlon of Order Preliminarily Certifying Class, dated.
May 1, 2012 and filed May 7, 2012 (1,736 days);

.3) The :order of ‘the Honorable J. Michael Baxlgy, "Order Approving
Class: Natice; Mamng List; .and. Procedures for nght to Cure
‘Pmcess, dated April 9, 2014, and'filed ‘April 18, 2014/(825 days); |

4) The order of the Honorable Edgar W. Dickson, "Order Granung_’
South ‘Carolina State Plastenng LLC's: Motion for ‘Destructive
Testing,” dated January 29, 2016, and filed: February '12,. 2016(360
~days)

5) The-order of the Honorable EdgarW. Dickson “Schedulmg Order “
dated May 16, 2016 _and filed;May 26, 2016 (256 days),



8) The order of the Honorable Edgar W. Dickson, "Order (No Motions
Pendmg) dated September 7; 2016, and filed September 9, 2016
(150 days) and
7) The ordér of the. Honorable Edgar W.: Dickson, “Order Dlsmlssmg
Defendants’ Mottons to. Reconsider Pursuant to Rule: 59(e_) dated-
December 29; 2016 and filed . January 6, 2017 (31 days).
Not one of the orders-is indépendently .appéalable; they.are not-appealable:as.a
group or bundle of ordérs, nor has this notice of appeal-been filed within-any time
cantemplated- by -any rule: of civil procedure, -appellate: procedure -or statutor_y‘t
provision, SCSP fests it éntire argiment for-ap;sealabiiity on the following statement-

“The:statute'S.C.. Code'Ah'n :§ 14-3:330 allows immediate appeal of-tﬁe‘se 6iaé'rs

10.The. law addressing the propriéty-of interfocutory. appeals in this. state is.well settled

R

VAlny. judgment or decree, leaving-some further act to be done by ihe. court before‘
the tights, of the partiés are. determinedi i$ interlocutory and not final.™ Wilson, 367
S.C. at 12,625 S.E.2d at 208; Mid-State Distribs, Inc. v: Century Imps:, Inc.; 310 S.C.
330 335; 426 S E. 2d 777 780 (1993) (“South Carohna case law has: establlshed,
what- constrtutes an mtedocutory appeal.- f: there.is. some further act Wthh must be
done by, the-court pnor o a detefmination of the: nghts of the parties, then the order-
is mtertocutory ) see :glso Toal,. supra -at 86 ¢ 'Fmal judgment™is a tefm of art
denoting the disposition of all issues in the action.” (emphasis supplied)).

.».-FUrihérr, *absént.-sofe -specialized -statute, ‘the -immediate ‘appealability of an-
interlocutory or intermediaté order- depends on whether the'erder'.f'alls.\_iyithln [S.C.

Code Arin] § 14:3-330.” Wilson, 367 S.C..at'13; 625 S.E.2d-at 208.

12.There is no “specialized statute”that guidesthe procedure or substance of this case:

13:In pertinent part, § 14-3-330 provides.as follows:



The Supreme Courtshall have appellate junsdictnon for oonectxon of errors
of. law in law-cases, and shall.réview-upon.appeal:

(1 ) Anyintermediate judgment orderor decree in-alawcase mvolvmg the
‘merits in-actions commencad in:the couit of: common pleaS‘and general;
sessions, brought there by original.process or removed there from any
inferior. court.or jurisdiction, .and final judgments‘in.such- actlons prowded :
that. if no appeai'be taken until final judgmient.is: entered the-couit-may
upon appeal from.such final. judgment reviéw any ‘intérmediate order of
decree necessanly affecting the: judgment not before-appealed from;

(2) An order- affectmg a:substantial. right made. in an. action when such
order (a) in- -effect; deterrmnes the ‘action: and prevents.a judgment: ffrom
which.an appeal.might be.taken or- dlscontsnues the:action, (b) grants or

refuses a new. trial-or’ (c) stnkes outan-answer or.any part thereof orany -
,pleadmg in: any action;..

or Judgment ISzapgealabie in .the'.case:it hears.

15. The-Supreme.Court has held on numerous occasions that wher 4 trial court’s order.
deprives a pa_r.tyfofa’ mode of trial to which.it is-erititled as a matter of right, such order
is immediately appealable.

16. Themode.of t‘riel"v’{'eXéebtion’toffnej.gen’era_l"m!'e‘t‘,hatbhly.ﬁngl?érdas-ére:éppe,alable
is- confined to orders-which abiidge.a: party's Constitutionai fight to trial by jufy.
Flagstar ‘Corp; vi ‘Royal Surplus ‘Lines, 341 $.C.68, 533 S:E.2d 331 (2000):
Salmonsen v;-AG'G_D,_,-I.né.;,AA377‘S.C-. 442, 661'S.E:2d.81(S.C. 2008).

17: Notwillistanding the clear rule of law in this. state, this Couits prior dismissal of
SCSP's interfocutory appeal, and the fact: that-class. cerfification was' long ago
decided, on February 8, 2017, SCSPiied an:appeal seeking revigw of the préviously
noted sévén'(7) intéflocutory. Orders; including:two (2) Orders from -which it has:

already taken'an-appéal and which appeal was dismilssed;



-

18.1t appears that SCSP now seeks réview by ihis Court on two .(2);'g‘r,‘duh_ds. The first is
thatthe tﬁa! court has:somehow creatéd an “opt-ini class"and that impermissibly-and X
ngg;aiivelyilmpagis'S@P'ang*ihe, “mode of trial.” The.second is that; nptwi,tiwstandi‘r’\_g |
a’longfine of jurisprudénce to-thé contrary, this. court:should review. the trial:courts.

19.The -class is. defined as follows: "All individuals, corporations; unincorporated
associations; groth‘ér entitiés that currently own stucco-clad’homes in Sun City Hilton
Head to which:SCSP #pplied the exterior stucco in whole or i part prior to July 31,
2007, which allegedly-are damaged due to {a)the lack 6f head flashing above doors
and windows, (b) _theefa'ilure-tp/iﬁst_alla»“stugco control joints, and/or.(¢) the presence of
moiétbre.enCabsulaﬁon by the failure {0 leave a gap between ihe stiicco exterior and
the ‘structure slab.” This plain language shows it is a well-defined class requiring no-
action on the part of amember-to. participate..

-'éf!.-Nbﬁésle’was*se,n"t:t'd-au~h¢méowﬁérs'mat. mest thie class defifittion (aftached hereto as
Exhibit E)‘as was ah opt-out fom (attached heréto as Exhibit F). The opt-ut-period
closed.on Deceniber 23, 201.5:‘some 411 days.ago. THe mode of trial is by jury. The
fact that class members were asked to fill oqt' a questicnnaire (drafted by SCSP)
does ot alter e mode of frial nor-dogs it (6r could it possibly). have any adverse
impact on SCSP. "

21.As for the clas§ itself, it was long ago cerlified as'SCSP is well aware :and: as the
f@lldwir.\g) statement from Judge’ Baxiey-during a motion hearing four, (4) years ago

shows, It takes Us ba'(;kn_tq', the issue...that you continue {o argue, .Whichfi'sftﬁqg we.

r



“shouldn’t have a class. Well, | made that decision against you,” (Motion Hearing 71:
21-23, April 30, 2012) (attached heréto as Exhibit G).

22.0n February 1, 2013, Judge Baxley again addressed the issue:

‘COUNSEL - - - and one of the first places that appears is in that
statément, It should include, at a very minimum, it should mcludethe words
“the Court has preliminarily certified.

THE COURT: Well, let me just broach that now. | don't believe that's
appropriate... because when | said | preliminarily certified it, what | meant
was that's a certification... (Tr. R. 37:9-16, Feb. 1, 2013)

(attached hereto as Exhibit H)

23. Judge Baxleys observatrons are oonssstent with all of his rulings and continued
rejections of challenges | to the class “The Court specifically rejects the Defendant s
and Third-Party Defendants' contention...that the factual .and legal components .
within the cases automatically\defeat a class action approach to resoiution of this
litigation, or the typicality, commonality, or adequacy of the named Plaintiffs
representation of the class.” He continued to address the arguments and
sub,sequently dismissed them, stating that “it is the firm belief of this Court that
common, core issues are present in all the cases and that a.élaSS approach is not
only the best, but the only method available to enhance judicial economy, promote
efficient disposition of these cases, and reduce litigation costs" (Order dated Dec. 8,

~

2011 at 11) (emphasis added) (see Exhibit A).
24. Moreover, Judge Bailey noted that the Supreme Court had the clear opportunity to
" deny class status in 'this very case but affirmatively chose not to do so, instead’

emphasizing in its decision the vitality of the class action doctrine to preserve the

resources of the court and the parties (/d. at 11).



25. Lastly, in-his Order Approving Class Notice (that Judge Baxley. himself wrote), he
‘once .again declined-to refer to the ciass as.“prefiminary,” for the reason that it was
not-and is not preliminary..Judge Baxley's failuré to do so even further evidences his
interitio that the class was, indeed already certified:

26:The years of rulings by-the-trial. court cotild not.be clearer, nor couid the procedural
history of this-case. All-0f the orders that. SCSP now seeks this Court {0 review are
inteflocutory .and: nane are immediately appealable undér“§ 14-3-330. And; by
observation, even if.there was some mechanism thatwould allow. for appeal, none ~'
-of them weré “immedigtely appealed™. The- collective number .of days that has
-elapsed bétween the issuance of the appealed Orders and the date of this appeal

totals 5,234,

'CONCLUSION
This appeal is-nottiing more than another ét‘te.m_{)'t_ at teconsjderation of an order-long-
ago issued; and. it is ‘an extreme and desperate attempt atthat. The -appeal should be
immediately dismissed by this Court.
SO MOVED:!
Respecifuily Submitted,

‘Michaél S. Seekings, B5q.”

W. Jefferson L_é.atﬁi' Jr.;: ESCi .
Leath, Bouch & Seekings, LLP
92 Broad Street

P.O..Box 69

Charleston, SC 29402
+(843) 937-8811"
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P.O. Box 397
Charleston, SC 29402
(843) 853-5678

Phillip W. Segui, Jr., Esq.
Segui Law Firm, LLC

864 Lowcountry Bivd., Suite A
Mt. Pleasant, SC 29465

(843) 884-1865

Attorneys for the Respondents
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I, Michael S. Seekings, Esg., do hereby certify that on Februéry 15, 2017, | served
opposing counse! with a copy of _the Respondents’ Motion to Dismiss Appellant South
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Everett A. Kendall, I, Esq. ¢
Marshall C. Crane, Esq.
Sweeny, Wingate & Barrow, P.A.
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. State Plastering, LLC

A. Victor Rawil, Jr., Esq.
Robert L. Widener, Esq.
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- Post Office Box 1431
) . Charleston, SC 29401
Attorneys for Third-Party Defendants Del Webb Communities, Inc., and Pulte
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'STATE OF SOUTH CAROLINA. ) INTHE COURT OF COMMON PLEAS
e ) FOURTEENTH JUDICIAL CIRCUIT
‘COUNTY OF BEAUFORT ) CASE NUMBER: 07-CP-07-1396.
ANTHONY AND BARBARA GRAZIA,

. individually and on behalf of all other

" similarly gituated Plaintiffs, b

) ORDERMAKING PRELIMINARY
) 'FINDING THAT PLAINTIFFS’
)  PROPOSED CLASS MEETS THE
o )  REQUIRMENTS OF RULE 23(a),
Plaimiffs, ) SCRCP; SETTING PARAMETERS FOR
' ). PUTATIVE CLASS; DISMISSING.
vs. ) PLAINTIFFS’
) UNFAIR TRADE PRACTICES CLAIM
) "WITHOUT PREJUDICE; IMPOSING A
) STAY OF PROCEEDINGS; AND,
) SETTING FORTH PROCEDURES FOR
) COMPLIANCE WITH THE RIGHT TO
) .CURE CONSTRUCTION DWELLING'
DEFECT ACT

‘SOUTH CAROLINA STATE:
PLASTERING, LLC, -

SOUTH CAROLINA STATE.
PLASTERING, LLC ‘

Third:Party Plainiiff;
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DEL WEBB COMMUNITIES, INC:,
'PULTE HOMES: INC., and KEPHART
ARCHITECTS, INC.,
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This matter comes béfore the Court pursuant to Plaintiffs’ ‘Motion:to Cmifxy,a‘ Class in
accordance. withthe provisions of Rule 23, SCRCP, and is on remand from the South Carolina.
Supréme Court after its majotity decision that the élass-action provisions of Rule 23, SERCP, are
not incompatible withi the requiremets of the Right to Cure:Construction Dwélling Defect Act’

(hercafter; Act) (S. C. Code Ann: 40-59-810, et seq). See G ,
LLC, &. 51, 390°SC 562,703 SE. 24197 (2010). After a thorough review.of the South Carolina

e -



Rulés of Civil Procediire, felevaiit case 1aw, the specific appellate decisionin this case; extensive:
meorands of faw and correspondence submittd. by.counsel, afdavii, and the various oral
arguments presented by all parties at multiple hearings, the:Court finds that Plaintiffs", proposed
Class preliminarily mieets the requirements for certification, hereby eatablishes the parameters of
the putative Class; approves the proposed Class representatives and counsel, imposes-a stay of
_procésdings in order 10, permit Plaintiffy and Defendant to comply, with the Act, and séts forth the
procédires and requirements for complisnce in thﬁpumnvecmsmm& Thereiftér, the Coust

. will make.a final decision-as to-whethef & class-action vehicle is practicable ufider the.specific.
facts aind cifcumstances disclosed by the otices and fesponsés reqiiired under the Act. -Seg Rule
23@)1), SCREP.

The named Plaintiffs (Anthony and Barbara Grazia) and those they represent as proposed
class members are-all individuals or legal entitics who own stucco-clad residences in' the Sun
City develepment’ of Blufhan, Besfort County, South Crolina (*Sun City). There e
cureitlyabout 140-individual céses already pending ia:Beaufort County, and. Plaisifts allege

icre arc e approximate additianal 4,000 siniilar housing unifs it are not yet inlitigation. The

perding éases have been declared complex and'assigned to this Court for disposition: To attemipt

to. individually try the already pending cases and those yet unfiled ‘would. be overwhelming to

this‘Court-and. all- judicisl rescurces available within the Fourteenth Judicial Circuit, and hes the
poténtial impast of denying meaningful acoess 1 the justios system for some of the partics:

‘The Plairtiffs’ complaint focuses on damages allegédly flowing from defects'in exterior

wall shucco-design, construction, manufacture; ‘aid application.. Pldintiffs. allege that. the:

Defeadaints pacticipated in thé design and installed th sticeo system in the Grazia residente afid



many other Sun City residences as well, and the Third-Party Defendants, who have extensively
participated in opposing this motion, were the designers and sellers of the residences.

As a threshold issue, Plaintiffs attempt to certify a Class that consists of all stucco-clad

 residences within the Sun City Development, but have named as the sole Defendant South

" Carolina State Plastering, LLC (SCSP), the entity that performed the stucco work on the vst

majority of the homes at Sun City. South Carolina State Plastering in turn filed suit against
third-party Defendants- Del Webb Communities, Inc. nd Pulte Homes, Inc. as the entities
cngaged in the development, layout, design, and were allegedly ultimately responsible for
construction of the Sun City Development, asserting that any work done by SCSP. was at the
direction of and in accardance with the specifications and instructions of Del Webb/Pulte.
Kephart Architects, Inc., who designed some of the Sun City homes, was also brought in as a
third-party Defendant. Of the 140 Sun City stucco cases already pending, counsel agree that less

than ten (10) do not. involve stucco. applied in whole or in past by SCSP. ‘Of the approximate

4000 cases not yet filed, counsel agree that almost all, if not every one, involve stucco applied in

whole or in part by SCSP. Accordingly, because no other stucco epplicators are a party to this
action and have not been permitted to contest the allegations ar affarded due process of notice
mdmoppmumitymbéhmdmmeissue.ofamcaﬁﬁmﬁm.méwmﬁvedmisumm
those homes on which SCSP Mdme stucco in whole or in part.

With regard to those homes, by competent evidence presented to this Court, including
affidavits and testimony on an architect, engineer, and a general contractor, the Court finds that
the Plaintiffs’ case presents a single critical issue that is common in law and fact: the improper
design, mix, and installation of stucco exterior wall systems by SCSP on the houses at Sun City

Hilton Head built before July 31, 2007. These design, manufacture, and installation issues have



led 10" generally consistent claimed problems within thmestmcnnm.nnd generally consistent _
. damages flowing therefrom. These damajges inchude, according to.the complaint, cost 6f repairs, .
loss of ‘use, deprecition; incidental and’ consequentil. lossé3, and sums previously paid for
attmpted repeirs. A discussion of the specific certification requiremeats 6f Ruli 23(2), SCRCP,

._féﬂow{;.

The numefosity xeqmrement of: 23(8)(1) is oﬁen refened to :ag the unpm::mhty of
“joinder requiremne; leral § ‘

sdergl Practie and Procedure, Civil 24, § 1762
No-arbitriry measure 6f tmmmmhhwmmmosw 1as been established, and this ‘issué is
determined by the fects of each case. The bjéctive Gf s requiresient i to prevent izmbers of
a-clags from being. unnecessarily. déprived. of !hmnzh!s and. a-day. in court. by éither the
opposmgpaxtyorbyafewmembmofmepmposedclass 1S, National
‘Bink 260 F. Supp. 704, 712 (D. Colo..1966): - Ini this case, the Court finds that thenumerosity -

requitémént is fet. The Plaintiffs hiave presented- credible evidence, ifcluding testimony of
Puite represeatstives, that'the mumber-of houses clad With stubod in°a similar manner as the:

Piainfiffs’ house is over 4,000. There is:nio possibility.that edch case could be tried individually
orjoisted as individual éases, Becaiise:the .vohume. of cases presented here woild certainly.

the Role 23 reqirement o futigrosity has been et

“The Coriit finds that diis case satisfies the commonality requirement becaise it is limited.
1o-claisns rélated to the design, installation, and condition-of the stuccd ladding, and common -
issues of fact and law.exist. To-establish commonality, a party must show- that “there are



‘questions of law-or fact common to the class.” SCRCP, Rule 23(a)(2) Sce

287 S. C. 561 567-568 340 S.B. 2d 254, 157-158 (Ct. App 1986) 1o practical terms; thls means
thepanymustamunatemeexlswnceof“mgmﬁmmmmon. lepl.orfacnmlmsuu"thmbmd
theé. proposed class'. together

(2003). The Court must examiine'whether, in'its judgment; the issues:are similar such that-class

fiue, 353 S:C. 1, 577 SE2d 190

resolution will provide a more efficient method of resolving the litigation.

After a thorough review of the allegations, defenses, and facts-distilled thus far in the
cases, this Cotin firids that all of the wners in the cliss are similarly affocted by the alléged acts
of the Défendsints, and éach ownér may face sighificant costs to repaiir. their houses. ‘Cominen

legal and factual quéstions.thit exist in each-case‘include; but-are not Timited to, whethier (1) the

origindl desigh of the $tucco system was propér and (2) the installation of the system was proper..

The Court finds that Plaintiffs have et their burden of proving commonality.

Specifically; pursiianit io Soiith: Carolina-law, Plaintiffs have. established the. following thres

. eléemeits of commonality:

l) Thauhmnsaeommondewmmanveissmoffauorlawmnmvmhadowsm
other issues; nnmely. the strictires in’ question: ‘have, pxoblems with-(a) head
flashing abové doors and windows, (b) stucco control joints; and/or (c) moisture
encapsulahonbyfmlingtoleavcagapbetwemtheshmcoex&xorandthe
stmctmeslab

2) That the Coiirt_ will not have to investigate, each: class. member’s - individual
¢laim for purposes ofwtablmhmgorfmkng to establish halnhty; and, :

3) 'nm ‘theé damages dete.nmnahon. -should: Plaintiffs: prevail on hnbmty. wxll be
mpnsedofacoxesetofsxmﬂarmqumaforeadzsnm

South. Carolina ‘requires that :a plaintiff prove - that “the claims.or defenses - of ‘the

represcatative parties are typical of ihe claims or defenses of the cless.” Rule 23(a)(3), SCRCP.



These ‘requirernents “ensure- thar only [those] who can advance similar f chual -and legal
'“B“mmwwsﬂherasaclass"
(7° Cir. 1997). §gg§g General Te

p., 109 F.3d 338, 341

"‘_’-457 U.S. 147,157 1. 13,102

-S.Ce, 2364 2370 n 13, 72 LEdld 740 (1982)(commomhty and typmllty serve as gmdeposts“
to. determiné whether “a class gction is economical and whether the named plaintiff's claim and
'theclnssciannsmsommrela:edthmthemte:mtsofmedassmmnbasmubefmﬂyand.
adequately protected in their absence”); Spragie v, Gen; Motors Corp,, 133 F:3d 388, 399 (6®
Cir. 1998)(Commonality and typicality vt satisfied when:“taken a5 a whole the,class claims

Typicality entails an inqiry into whether the amed plaitiffs individual circumstances and the.
legal themyuponwhmbtheclmmsmbasedamtypwalmﬂxmpeammedmofoerlms-
members. netyplcaluywqumsmfomsaontheconsmucnofwhahame
‘Tepresentative’s interests a:emnlyahgnedandconsment wnht!mseufthedassmembm..m‘

‘ompany; 473 F. Supp S72(D Md. 1979). mamﬁndsmrlamhffs~

testimony and affidavit. ‘This Court firids that evidence establishes typicality.
residence with. a:similar mégwy défective smwO‘fsyéteih‘faﬁégediy designed, installed, and/or
‘sold by the’ Defendantslchn'd-pmy Defendm!s Rule . ?3(3)(3) requires’ that “the clzums or

defensesofthereprwenmnvepaxues be“typwalofthedamordafcnsesofmedass'



Decisions constrising Rule 23(a)(3) have;given it a liberal constniction, holding that-a-claim is
typical if: it arises. from.the samé events, practices, or-course of cofiduct that gives rise.to the

claifns of other class members-arid if. the:claims are based on the ssme legal theories. See, e.g.

Seriter.v;: Moters Clog ;*53'2-§ng 511 (6th. Cir.), cert. denied 429 U.S. 870 {1976); 1'HL.
Newberg, Newberg on'Class Actions §3:13 (2002) (cases collected). The typicality requirement.

““may. be satisfied even though Varying fact patterns suppart the:claims or defenses of individual
the other micmibers -of the class.” JA Wright and Miller, Federal Practice & Proceduré §1764
(1986). Here, the Count finds that theclaxmsofAmhony and-Barbara Grazia aré typical.of the
claifms of the other homeownéss.

Rule 23(a) 416 reqires that “ihe fepresentative parties will fairly and adequately protect
e inteests of the-class.> SCRCP, Rule 23(a)d): Adsiuacy of representation cimsists o two-
compongnts: (1) there must be 1o disabling conflicts of interest between the ¢lass fepresentitive
experienced i the kind of litigation to be. indertaken. . See: US, §

elter,. 98. FR.D.

sland Propen

313, 317/ (D.S.C. 1983), cited. with approval in Wall _
Ass'n, 300 5.C. 465, 388 SE: 34 799 (1990). I this case thie Court finds that the proposed
class representatives and the closs members’ interests-are identicilly aligned. They seek to bave
their hoines repaired and hold lisble those responsible for the damages: ‘This Court notes that the
Grezia. complaint was. filed:in 2007 ad that the Grazies-have pursued fhis claim in -
représeitative capacity for four (4). years, including 4 trip to the Supreme Court and back, as
have, theix counsél, Plaintiffs’ counsel are qualfied, experiéiced: and able to conduict class



litigation. Attorriey W: Jefferson Leath, Jr. has approximately thirty (30) years of experience in
construction litigation. and is. familiar with issues sumcunding class litigation, as.is Attorney
Michael S. Seckings with more"than tweaty (20) years' expericiice; and Attoméys Jobn T.
Chiskeris and Phillip W. Segui; Jr.,are similarly experienced.

Defenidanis argue that some houses in the putative class havéno damigeat all; thus, ihey
further argue thit. Plaintiffs‘do-not meét the'one: hundred.dellar ($100.00) per elaim thréshold
amouat for & class to be cetifed. Thi argutiznt s dispiod by the Plainiifs, who couster tat
even if damage is not ¢urrently visible on a particular structure; the defective stucco system will
evmmaﬂycause damage. ‘Pliintiffs allege that the only appropriite repeir is to de-cled and then
re-clad thé houses with an apropristé stuoco system, at a cost of appraximately $75,000.00 per
structire.  Clearly, after reviewing the pleadings and the evidence of record, the Court finds that

plaintiffs* allegations of thie amouit'in coniroversy well exceed Rule 23%s threshiold requirement.

The Defendants have saised ,numé':mistiegal;and factual argumients in opposition to class
certification, contesting all requirements of Rule 23: First, Defendants argue Plaintiffs’ claims:
undér the SC Unfair Trade Practices Act are by Jaw.not amensble to class action prosecution.
T‘hmposnuon:scorrec:.andasapmofthxspmhmmm&der -thesé claims will be dismissed

withouit. p:e;udwe by the Coiit: §_§ -Gi atid The

dismissal is- wnthom pxejudxee at this’ Junenue: liowever, in: the event a.Class’ :s*eanﬁed with
finality.in this case, the dismissal will ~be-9vuh prejudice:
On-the issue of dismiissing thie Unfair Trade Practices Claim (UTPA), coimsel for Del

‘Webb/Pulte argues.that the Court doés not have the authority to s sponsé dismiss this claim



without a. motion from Plaintiffs or any o'ther‘pany to do so; rather, the Court’s only option is to
deny certification of the class. The Court does not accept this argument. In moving for class
certification, Plaintiffs have implicitly xequmed the dismissdl of the UTPA claim, and in open
Court on the record acknowledged that South Carolina law does ot permit the UTPA claim to

be prosecuted in & representative capacity, and acquiesced in the dismissal. Rule 23(d), SCRCP,

pamimmeCmmmimppsemch_mrmsummmmpmmtheinmtsoﬂhepaxﬁm.

" This dismipsd,mm'w.ofmemixd-pmybefmdmwhomwwmphimofk

Thus, third-party Defendant’s objeaion is overruled.
nenefendmsﬁnﬁmrmmm@mﬁonwmbeofmb@eﬁtmmepmﬁé
bewmeeachclaimﬂsﬁﬂhnw!obehdiﬁduaﬂyhvwﬁgmdmdmmed.mmmg
individual structure destructive testing, and the dsmages for each home separately calculated.
Moreover, Defendants argue that similarity of claims, in and of itself, does not meet the
oognmonalityrequhemt of Rule 23, and the alleged specific defects at the Grazia home are not
probative as to the alleged problems at other claimants’ residences.
TodemonguatethismgumenLDefendamsmisedfammlpomminopposiﬁonmdm
certification. They argue that some of the homes in queenon may have alleged defects as to
inadeq\memthinappﬁcaﬁonofsmow,whﬁeommhmapmblemwiththemi‘iofingr‘edients
used to create the stucco. Some houses have alleged p;oblanswhhheadﬂashmg. some with
sealant joints, others with control joints, some have cracking stucco while others do not, and
some houses have alleged problems with weep configurations while others do not. The houses in
question do not all use the same type stucco system ar stucco product, and the stucco systems
may be manufactured by different companies. Moreover, because the oorhpletion date of thm‘

structures spans a period of almost ten years, construction standards may differ. Some houses



may havé had miliiple owriers-who may have altéred thie stucco. Defendants also argue that

certain mesnbers of the putative class are subject to certain affimative defenses; while others are

not, and that. the class action: procedure :cannot ‘be used: to-alter substsntive law and deprive

Defendints of thésé defensés with respect to any, individual claim;

The Couit is cognizant 6f Defendant’s ‘and third-party Défendants’ ‘argumerits, and

recognizes that factual and-legal differences may exist: within the pintative cless. For thése
reasons,thls Order makes only a preliininary firding that the réquiremests of Rule 23 have been
et by Plaiiiffs. The Court inteads to.employ the Right o Cure process as Gilinsd below to
opitiés. that  there: may bé " certain' sub—gmupsformed within-the. class action to+facilitate: the
duammahmofhab%mddamagamsucs.ifsud:pmw&nemfomdmbcfnkmdeﬁiam

fus) Q;. 28’780 at570-71 34OS.B.2datlS9(“Inanycase,thepmblemuf

appmpmtepmodfordxscoveryasmtheappheablhtyofafﬁrmanvedefensw the ‘Court-will

requuetheDefendamstnprovxdeahsnngofclannnmsforwhombcfendamsallegeaspemﬁc

affirmative defense ‘is_'appl‘i.t:able; and the Court may dxgxuﬁer»fom additional sub-groups-within

b defeiro i futhes defeloprientof ih evidEnce tiroughthe discivery piocéss, The Cout

-specifically.rejects Deféndant’s and third-party Defendants’conterition, howeves, that the factial.

and legal components within the ases atomatically deféat é class actian appioach to resolution

10



of this litigation, or" the typicality, commonality, or edequacy of the named. Plaintiff's
‘Tepresentation of the class:

Afier hearing:arguments of counsel and reviewing the pléadings and exhibits submitted,

it:ippears to the Court that commivh issugs-exist-for-all himies:t6-which SCSP pplied-the
exterior Stucco in whole or il pént prior 1o July 31, 2007, as specifically defined below. While
the Court recognizes Defendants”, argament- that not all of the: pending snmmmmaly
the same, it-is the ﬁrmbehef .of this-Court matcommon.eore issues are present in-all the cases
and thist a cliss;approsch is ot only the best, but the only method available to énbance judicial
econdmy, promote efficient disposition of these cases, and reduce litigation costs.

State cdse law directs-that this Cotirt take an expansive rather than narrow-view of class

st moticogs 14 ov'n; 337 S.C. 348; 35455, 523 -

$:B:2d 781, 784.(1999) (‘Rule 23, SCRCP; endories a mofe-expansive. view -af class action

- facts contémplaied by Rule 23 when, considering certification. ‘Moreover; the Suprenie Coint
Hiad the clear opportimity to deny class status in this-very, case but-affinmatively chose nat to do-

0, instead emphasizing in its decision the vitality of thie class actién doctrine-to preserve thie

resurces of the Coiirt-and:the parties, Seé Grizia v, S,
reheating denied (Jan. 20, 2011).

Accondinigly, for puipises of attempted complianie with the Right o Cur Construction
Dvwelling: Defect Act; this Court finds that Pliintiffs have met the requiféments-of Rule 23(a),

and are entitled 0 a preli

liminiry détermination that Plaintiffs may proceéd at this juncture using 8
class approach:. ‘The class is preliminarily recognized as follows: All individuals, corporations,

inincorporated associations, of-other entities that curredtly own stucco-clad bomes in Sun City

1



Hilton Head to which SCSP applied the exterior stuccd in whole o in part pirior to July 31,2007,
which allegedly are damaged due to (a) the lack of head flashing above deors-and windows, (5)

the failure to. install' stucco control joints, and/of (<) the presence of moisture: enicapsulation by
the failure:t6 leave a gap between the stucco exterior and. the structure slab. .- Further, Anthony: -

.and. Barbara: Grazia -are-approved as representatives of the putative class, and. attomeys W..

Jefferson Leath, Jr.; Michael S. Seekings, John T. Chakeris; and Phillip W. Segui, Jr., are found
to be competent and capable class counsel. ‘

‘T Court his reiuestéd the partics to-reach an agfeement on the contedts of an opiout

class noticé to all potential féfnbefs: Cotinsel’has been unsble. to do:so. -Accordingly, each

paity is. requestad to - present. t. the Court & proposed opi':odtj ?!cti@e of ‘Class. Action and

Exclusion Request Form far distribution to all potential clazs meinbers within thirty (30) days of
the date of thi$ Ordet, conisistent with the femaining provisions of this Order. This Notice mist
acoeptance or rejection of class memi

1ip: and inclide a date cértain for closure of the.opt-out |
preliminary at this juncture peading the resulf of e Right t Crre process; ihat Gncé the opt-obt
period has ended, a Right to Curé dociiipen mast be individually completed for each claimnant;
brief description 6f the Right to Cure: process(a- miore detailed’ description will come with the
Rightt Cure docorngat itsel): tht basedpor the Rt o Corg esposes,the Cot will k.
a final- determitmaiion of ciass certification; and; that the potential-ciass members will be-notified

- of this final decigion and the legel:ramifications thereof.



Once the parties’ have submitted & propased: Notice to Potential Class. Members and
submitted forms to reach its decision & to.the final format of the:document. It is likely that.an
additional beariag may be coihicted on this matter prior to'4 final déciSion; and.in such Hearing
the- Cotrt will fésolve rélated issues:such as:the timietable for initiating the.notice- process, the.

necessity ‘and . suthorizationof permission to enter a property. far inspectios, and the result of

failure of coopération by & particular claimant.

ot

dhures are imposed, pursuant to Rule 23(62); SCREP, to fiirly and

adequitely protect the divergent intérests of the multiple parties before the Court. Witkiin seven
() dags following the closure of the opt-ois period. Plaintiffs shall be required o provide 1o this
Couit at the Hartaville office, Defendants, third-party Defendants, and filed with the: Clerkof
Court a complete. list of the proposed class, identifying the properties by. name ;s,f ownex(s) and
“honie rimibér exists), and a sécoid shall be & listing by strest addresi, set forth itreet by street in.
seqientid] address’ number, With nime of owner(s) included: Onde this listing is filed and
distiibisted ‘2 outlined sbove, it-may only be amended (except for a change"in contact
information) by mation of a party and written permission.of the Court, which shall riot be frecly
given. At thie tiime this listing is filéd,with thé Cleck, piireiant to S. C. Codle Afm40-59-830, &
Stay-of proceedinigs shall be impoSed.umtil the requirements. 6f the Act are met-and procedures
set aiit theréunder are-completed. This Stay. shall, be automatic- without ‘need of .issuance of a



further Order from this Court. Thiis Stay shatl remain'in effect until the conélusion of the clainis
procedure forall pmpenlw as outlined below, and sha!lbe eniied‘dnlynpon issuance of an Order
Lifting Stay from'this Court after proper miotica of any party.

“To provide structiire for conipliance in such & large number of cases, Plaintiffs shall be
given & period of one liundred énd cighty (180) days from. the imposition of the Stay to provide
Defendants with;the notice of claim required by Section 40-59:840 for all properties within the

proposed class, Rather thanpmvxdeall Botices st once &t the end of this entire pqiod‘.isvmking

tical list &t the sequential Gtreet list at:the choice of Plaintiffs" counsel;

Plaintiffs must provids ane fouithiof the total notices dus oritig final day of each forty-five day.

‘period within the given'one hundred cighty days. . In satmgﬂme dandum.theComtmlm :

that this‘is-an ambmbussdleth.lle.however. given the current age of this case and the:nuiber of *

potential claims, the ‘eed for. timely disposition - 6f:this. litigation demands that both -parties:

acquire adequate staff t meet the titietables set forth herein.

Becase there is no specific exclusion in either case law or‘ihe language of the Act, the

notiée to:the contractor required under. the Act tiust be fied in 8. representaiive. capacity by

propased class cousisel, and must be signed by. counsel and dated as 1o the date of service 0

cciiriétor, Fér plurposes.of record keeping imd administration, Coutractor SCSPshill reééive

sefvice of the ngtices in a representative capacity thicugh-counsel. The date of service on each
individual notice shall trigger.the féspansé dates as set forth herein: Beciusé of the magnifude of

the uihber of clsins, the amiount of Work required iy the aftal investigition of the claims by

contraétor, dnd ifie fact thist Plaintiffs have chosen to, proceed by cliiss action, the Court will grant

8 period of sixty.(60) days 16-contractor io provide the individual claim response, reqired by.
Section 40+59-850, and failure io respond-within sixty (60) days shall be deemed a denial of tie

14



claim. These claim responses shall be signed and dited by counsel, and shall be served upon

class: counsel.. .If contractor does:respond with an Gffer of settlement, clairbant shall be given

thirty (30)-days after.ihe date of service to respond to contractor’s offer as required by Séction

40-59-830(b)- '

issues, specificity of té exict natisié of the;stucco-defect and defect results with fegard t5 each

individual property shll be requifed. A.wiform notioé listing all possible: defécts and.al

possifle damigés within the cls wil not suffice |
The Court is aware that the original purpose of the Act is o provide an opportunity for a-

claim to setiled between parties. without litigation ocouing. To this eid, the Court neither

requires counsél to attend home inspections that occur as a result-of Section 40-59-850(s) of the

Act, ér:is' counsel- specifically'excluded. However, an inspection may Got be cancelled.or

oied baciuse ong or iare of the attoroys for anypérty cannctbe present. The cofitict

informiation is provided on the alphabetical listof poténtial cliss meimbiers 30 that the parties may

engage in the inspection procéss directly between themselvés without needof counsel, if.suchiis
determined to bé practicable by ll concerned.
Conelpsion
Complisncewith: all of the procedures..and requirements: containgd i this: Order will
pmvebeneﬁc!al for everyone involved in this dispute. Atthﬁjunm m\ﬂm hhsnhm. the use

of the class -action. vehicle. will -operite to conserve. valuable judicial resgurces as. well a8

conceatreié and clarify the comimon issues:of law.and factithat predominate this dispute: At the:

15



‘same time, the rights end interests of all parties will be fully protected by adbering to the
guidelines cutlined by the Court.
IT IS SO ORDERED:

Hartsville, South Carolina:

December 8, 2011
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. y FORM 4
STATE'OF SOUTH CAROLINA IN THE COURT OF COMMON. PLEAS

COUNTY. OF BEAUFORT “Case No,:2007-CP-07:1396

ANTHONY and BARBARA GRAZIA, )
individually and on behalf of all other )

gimilarly’ mtuated plau;txﬁ's_
o ORDER DISMISSING DEFENDANTS'
Plaintiffs, MOTIONS TO RECONSIDEB AND
‘DENYING DEFENDANTS® MOTIONS
v. FOR CLARIFICATION 7
. ) OF ORDER PREIMINAR[LY
‘SOUTH CAROLINA STATE CERT]FYIN G CLASS
PLASTERING, LLC,
Defendant, )
‘o e
and e 3
LA ﬂ:” -
N o o= =
SOUTH CAROLINA STATE RIE- 3
PLASTERING, LLC, 28z 2
S | og2 2
Third:Party Plaintiff, :_,_c-—;.,:g @
: T &
V. p= 48

)

)

)

)

)

)

)

).

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)

)

)
DEL WEBB COMMUNITIES, INC., )
PULTE HOMES, INC.asd )
KEPHART ARCHITECTS, INC., )
)

)
)

. Thn'd-Party Defendants.

Thm cvil litigation. involves. allegatmns .of defective construchon rvelatmg to-

stucco ‘application on. dpproximately 4,000 homes: Jlocated -at the :Sun- City
Development in' ‘Beaufort County, South: Carolma. The-case has been declared
.complex and assigned to this. Court for dxsposxhon On Décémber 8, 2011 this

Court. jssued an Order ma]nng a preliminary-finding tbat Plaintiffs’ proposad class
meaets the. reqmrements .of Rule 28(a), SCRCP, and this-Order. was: filed with the
Clerk of Court on December 15, 2011, Subseqnently, on. January 3;. 2012 .

Defendant South Carolma State. Plastermg LLC .and Third-Party Déféndants' Del

2 Wew i et Mpa——— — e




a0l

Webb Commumtxee, Inc. and Pulte Homes, Inc: filed Motions to Reconsider and/or
Motions for Clanﬁcatmn, ‘pursuant to Rule 59(e), the matter that is presently before
the.Court. ‘The Corirt heard arguments on- these- rhotions on: April 30, 2012, ‘and

-after heanng these arguments and. ‘reviewing- the .mémoranda subzmtted by the:

partnes, the Court dismisses thé. Motion to' Recongider and denies the Motmn for
Clanﬁcatnon

The Court’s Order dated "December- 8 2011 was mtm'locutory in nature, and

thus. Defendanta’ Motmns to Reconmder were. 1mprcv1dently filed. Thére is. no

provision in Rule 5%(e), SCRCP, allowing a party to. challenge an interlocutory

order. Indeed, Rule 59 motions are. permitted. on]y aﬁer final, appealable.
.ad)udxcainons ~on -the ments Aeeordmgly, thes “Court hereby “dismisses

Defendants’ Motions to ‘Reconsider.as: improper:

_ Dunng the April 30° hearing, Defendant.s were also: permtted to- address the.
various portions- of the Coiirt’s Ordér- for which they sought, clanﬁcahon. ‘After

cargfully considering on the record each of the concerns raiged by’ Defendants, the
Court- determined that the Order was.clear and compléte as originally issued ‘and
thus no further clarification was nécesgary. Therefore, the Court. ‘hereby denies

‘Defendants’ motions for clanﬁcatxon.

) Aceordmgly the parties have thirty (30) days from the date tlns.
Order denymg clanﬁcation is served iipon them to submit a. proposed opt-
out notice to- putative class: members .as outlmed m -the imtml Order.

IT18'SO ORDERED.

May 1, 2012
Hartsvtlle, SC.
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Stite.of énutb Carolina
The Civcinit Court of the Fourth Fubicial Civeuit

J. MICHAEL 591 EAST CARGLINAAVENUE .

May 3, 2012 @,

R )

Q=+~

Mol =

“Ttie Honorable Jerri Ann Roseness BRI v
-Beaufort County Clerk of Court’ Do 2
Aftention: Jamie ooh, 2
Post Office Box-1128 235 o
Beaufort, SC 29901 250 o
- oc T

Re Grazia, et al'v. SC:State Plastmng, LLC, etal
‘Case Number; 07:CP-07-1396

Dear Jamie:

Enclosed is:a Form.4’ Order that has-been pxepaned in the .above matier. Please file-this
.order and serve it‘on the parties.. Thank you for your assistance: in this matter.

Smeexely yours,

J Mo O 30&\5

1. Michael Baxley
IMB(ic)

-Enclosure’






The South Carolina Court of HAppeals
Antliony and Barbara Grazia, individually and on behalf
of all other-similarly situated Plaintiffs, Respondents,
v, .

South Carolina State Plastering, LLC, Appellant.

South Carolina State Plastéring, Appellant,
V.

Déel Webb Communities, Inc., Pulte Homes and Kephart
Architects, Inc., Third-Party Defendants,

Appellate Case No. 2012-212212

' ORDER

Appellant has filed a Notice of Appeal from an "Order Making Preliminary.
Finding that Plaintiffs' Proposed Class Meets the Requirements of Rule 23(2),
SCRCP; Sétting Parameters for Putative Class; Dismissing Plaintiffs' Uifair Trade
Practices Claim Without Prejudice; Imposing a Stay of Proceedings; and Setting
Forth Procedures for Compliance with the Right to Cure Construction Dwelling
Defect Act” and an-order denying reconsidération and clarification. Respondents
have filed a motion to dismiss contending the underlying orders are not
immediately appealable and Appellant has filed a "Motion to Determine
Appealability." After careful consideration, Respondents' motion to.dismiss is
‘granted because these orders are not immediately appealable. Because this appeal
is dismissed, this Court need not act on. Appellant's "Motion to Detérmine

‘Appealabi‘li’ty.“'



FOR THE COURT

Columbia, Souith-Garolina;

cc:

‘Everett Augustus Kendall, I1
Christy Elizabeth Mahoni. | o
Phillip Ward Segiii, Jr. . ‘ I"' 2t 2D .
John T. Chaketis - 4 Fh“‘f"@ Wi
W. Jefferson Leath, Jr. 3 N
Michael S. Seekings







‘THE STATE OF SOUTH CAROL]NA
- Tn the:Court of Appea]s )

.....

APPEALI‘,'R@M BEAUFORT COUNTY
Court of Common Pleas: FEBT 0 6 2017

-Ji Mrchael Baxley, Crrcult Court Judge . SC CQH .0f I
Edgar W‘ chkson, Citeait Coun ]udge IR ﬁ Oprp 98’3

Casé; I\To 2007-CP-07 1396 -

Anthony: and Barbara Grazia,’ mdrvudually ‘and;

on: behalf ofall, other -§imilarly: srtuated Plamtrffs Re'spdr’xﬁ@arit’s‘; v

South- Carolina-State. Plastering; LLC, - Appellant.
and

South Caroling‘State Plastering;, LEC, Appéllant;
s

Déel Webb Commumtres Thg.; Bulte Homes; Inc C i

and Kephart Architects; Tng:, ‘Third-Party Défendants;

-Of Whom Del Webb Commuities;. Inc and. o
Pilte Homes, Inc ; BTe: Respoidents-

NOTICE OF APPEAL

It
.

South Carolina: State Plastenng, LLC'appeals from certain orders; t to wrt

The order: of the. Honorabre o MlchaehBax]ey, “Order Makmg Prehmmary Fmdmg_that
.’Plamuffs’ Pmposed Class Meets thie-‘Requiréments’ of ‘Rule. 23(a), SCRCP; Semng
Parameters for Putative. Class; Dréx'mssmg Plaintiffs’ . Unfair Trade Practrces Claim
‘Without. Prejudxce, Imposxng +a Stay of; Proceedmgs, and Settmg Forth: Procedures for
Comphance with'the. nght 16 Cure’ Constructron Dwellmg Déféct-Act, dated December

8, .2011 and filed December 19;2011;




QN

DxcksononJanuary 11,20 17;

The: order: of the Honorable J. Michagl, Baxley, “Order Dlsrmssmg Defendants' Motlons.':'
to Reconsrder and Detiying ‘Defendants’. Motrons for Clarification of: Ordet: Prehmmanly;
Certifyirig Class, dated May 1, 2012:and filed May T 2012

The order of the: Honorable T.:Miclae] Baxley, “G)rder Approvmg Class'Notice, Mailing
List, and Procedures for Rrght to Cure Prb‘c‘éss," dated April' 9, 2014 and ﬁled April 18;
2014

The order’of the: Honorable ‘Edgar W, ‘Dickson,* Order Granting_ South Carolina, State-
Plastenng-LLC s, Mouon for Destxuctwe Testm " dated January 29, 2016;.and filed"
February:12, 2016 .

'I‘he order of the. Honorable Edgar W. Dickson,. “Scheduhng Order," dated May 16 2016,
and ﬁlea May 26; '2016

~“The: order. of the: Honorable. Bdgar W Drckson, “Order (No: Motions: Pendmg)" dated.
Septembet 7, 2016, arid filsd Septerber 9, 2016; and,

The order of, the. Honorable Edgar W Drckson, “Qrdex strmssmg Defendants' ‘Motioris:
to Recqnsrder Pursuant to Rule 59(e)." dated. December 29 2016 and ﬁled January 65

2017

......

»

Evereu A Kendall I, SG Bar #8450
Sweeny. Wingate & Barrow, PA.
1515 Lady Street: -

Post Oﬁice‘xBox 12129

Columbra, South Carolma 29211
(803) 256-2233

eak@swblaw com

Aftomeys for. Appellant
.SouthCarolina’State Plastenng, LLC

Ofther Counsel of Record:

‘Jeﬁ'erson Leath, Ir: .
Mrchael 8. See_kmgg

Leath; Bouch & Seekings, LLP"

B ancy

92 ‘Broad Street
Post. Ofﬁce Box: 59




Charleston, ‘South:.Carglina: 29402 ) o

Attorneys for Respondents ‘Anthony:and. Barbara Gﬁ‘z’ié’ iridjvidually and ‘on behalf of all otheér:
similarly situatéd Plaintiffs: o i

(843) 937 8811

-

Phxlhp "W.:Segui; JIr:
Segui] Law: ‘Firm,;: LLC
864 Lowcountry Boulevard;: Suite A (29464)
Past.Office: Box 1450 ' A
oMt P]easant Soith Carolina - 29465

Attorney: for Respondents Anthony and Barbara Grazxa mdeually and;on:behalf of a1l -ofher
-similarly:situated: Plamtlﬁ's
(843)° 884-1865 *

Johia T, Chaletis

‘The Chakeris Law Film '
231:Calhoun Street Post Office: Boxw 397
Charleston, South Carélina*29402

Attoriey’ for. Respondents Anthony and Barbara Grazxa; mdmdua]ly and.on behalf ofall-other o

su:mlarly situdted: Plaintiffs; .
(843):853-5678 .

-

-David §; Cobb '
Tumer, Padget, Grahami: & Laney, P.A, Gateway Center, Suite. 200
40°CallicunStreet
Post Office Box 22129
Charleston, South Carohna 29413-2!29

(843), 575‘-"2800'

A VictorRaw), Jr: . . . ' -

Robert L. deenelz, .

McNait: LawFum, P.A, ’

1221 MainStreet

Columbla, South Carolina. 29201

Attomey for. Thu-d-Paxly Defendants ‘Del Webb Communmes, Inc:, and Pulte Homes, Jric.

(803)799 9800







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT : ) CASE NUMBER: 07-CP-07-1396

ANTHONY AND BARBARA GRAZIA,
individually and on behalf of all other
similarly situated Plaintiffs, .
= NOTICE OF CLASS ACTION
Plaintiffs,

VS,

SOUTH CAROLINA STATE PLASTERING,
LLC, .

Defendant.

SOUTH CAROLINA STATE PLASTERING,
LLC, :

Third-Party Plaintiff,_
Vs,
DEL WEBB COMMUNITIES, INC., PULTE -
HOMES, INC., and KEPHART
ARCHITECTS, INC.,

“Third-Party Defendants.

Nt N N’ S e N N N S Nt Nt Nt st s it Nt Nl Nt Nt Nt St ot wust “wutt st st “ast st “eu

TO: ALL OWNERS OF RESIDENCES AT SUN CITY, HILTON HEAD, HAVING
STUCCO EXTERIORS INSTALLED BY SOUTH CAROLINA STATE
PLASTERING, LLC, PRIOR TO JULY 31, 2007:

THIS NOTICE MAY AFFECT YOUR RIGHTS.
PLEASE READ IT CAREFULLY.

#++YOU ARE NOT BEING SUED***
#*+THIS IS NOT A SOLICITATION FROM A LAWYER***
#++A SOUTH CAROLINA COURT AUTHORIZED THIS NOTICE***



***YOU MUST RETURN THE ENCLOSED FORM BY DECEMBER 23, 2015,
IF YOU DO NOT WANT TO PARTICIPATE IN THIS CASE

1. WHY SHOULD I READ THIS NOTICE?

The Court has approved this Notice to you and has included information that it believes
you need to know to decide whether to remain in the Class or to exclude yourselffopt-out of the
Class. You should read this Notice to determine whether your rights are affected, the steps
necessary to pursue your rights as a member of the Class, and whether to opt-out of the Class. You
should carefully read below to decide whether it is in your best interest to opt-out or stay in the
Class. :

You have been identified as one of 4,300 potential members of a Class on whose behalf
certain claims are being asserted in the above-captioned civil action pending in the Beaufort
County Court of Common Pleas (the “Court”). The Court certified this civil action to proceed as
a class action on behalf of the Class defined below. :

If you own a residence in Sun City having a stucco exterior installed by South Carolina
State Plastering, LLC prior to July 31, 2007, your rights may be affected by this action. You should
read this Notice to determine whether your rights are affected, the steps necessary to pursue your
rights as a member of the Class, and whether to opt-out of the proposed Class. In a Class Action,
one or more people, called named Plaintiffs (in this case Anthony and Barbara Grazia), sue on
behalf of people who have similar claims. All these similarly situated people are a Class or Class
members. One court resolves the issues for all Class members, except for those who exclude
themselves from the Class.

This action is pending in the Court of Common Pleas for Beaufort County, South Carolina,

in a lawsuit known as Anthony and Barbara Grazia, individually and on behalf of all other similarly

situated Plaintiffs vs. South Carolina State Plastering, LL.C. While the Plaintiffs (and Class) are
only suing (and may only recover against) South Carolina State Plastering, LLC in this case, South

Carolina State Plastering (SCSP) has brought a third-party action entitled: South Carolina State -
Plastering, LLC v. Del Webb Communities, Inc., Pulte Homes, Inc., and Kephart Architects, Inc.,

Civil Action No. 07-CP-07-1396. If you are a member of the Class, and do not exclude yourself
from the Class (i.e., opt out of the Class), the result of this pending litigation will permanently

affect your rights against the Defendants. -

The Class is_defined as follows: All individuals, corporations, unincorporated
associations, or other entities that currently own stucco-clad liomes in Sun City Hilton Head
to which SCSP applied the exterior stucco in whole or in part prior to July 31, 2007, which
allegedly are damaged due to (a) the lack of head flashing above doors and windows, (b) the
failure to install stucco control joints, and/or (c) the presence of moisture encapsulation by
the failure to leave a gap between the stucco exterior and the structure slab.




2. ~ WHATIS THE LAWSUIT ABOUT?

The Plaintiffs have alleged that South Carolina State Plastering has improperly installed
stucco on some houses in Sun City Hilton Head. Plaintiffs are requesting that South Carolina State
Plastering pay money to the Plaintiffs and Class members to cover the cost to repair alleged
damage caused by the alleged improper stucco.installation. South Carolina State Plastering denies
the allegations made by Plaintiffs and denies that there are any widespread stucco installation
problems in Sun City Hilton Head. '

2.1. . WHAT CLAIMS ARE INCLUDED IN THIS LAWSUIT?

The suit alleges negligence and breach of implied warranty of good and workmanlike
services, Plaintiffs are only pursuing three (3) alleged stucco installation issues in this lawsuit.
This lawsuit is limited to recovering damages caused by one or more of the following three (3)
alleged stucco installation defects:

(1) The lack of head flashing above doors and windows,

(2) The failure to install stucco control joints, and/or

(3) The presence of moisture encapsulation by the failure to leave a gap between the
bottom of the stucco exterior and the structure slab.

The Class is seeking to recover money for damages caused by one or more of the above
three (3) alleged defects.

2.2. WHAT CLAIMS ARE NOT INCLUDED IN THIS LAWSUIT?

A. Stucco Application Issues Not Included in This Case.

Any issues other than the three (3) issues in Section 2.1 above will not be included in this
lawsuit. If you have damage to your house solely related to a stucco issue not included in Section
2.1, then you will not be able to recover for those damages (in this lawsuit or any other lawsuit) if
you remain in this Class.

There may be stucco homeowners in Sun City Hilton Head that have other stucco problems
(such as thin application, improper mix, or improper installation) which are not included in Section
2.1 above, and also do not include one of the three (3) conditions listed in Section 2.1 above.

If you have one of these other stucco problems, you will not be able to recover funds for
damage caused by those issues if you stay in the Class. You may be able to bring such a claim
individually, but only if you opt-out of the Class in accordance with Paragraph 4.



B Past ii‘e nairs N ‘ot’»lnéi‘ud‘ed-

The .Named Plaintiffs. ‘have. agreed not to request the recovery of any -1 *funds . dlready
éxpendéd by Class members or to recover funds already paid for répairs to stucco or behind stucco.
If you have paid money for stucco related fepairs, you will not be ablé to recover those funds.if .
you stay in the:Class. You may be able to bring such a claim mdmdually, but only if you opt-out
of the Class in accordance.with Paragraph 4.

C. ‘Leg&i.Céuse’s of Action.Not liicluded:.

Thé Named Plaintiffs will not pursue claimsbrought under the South Carohna ‘Unfair Trade
Practices Act. (SCUTPA) Under SCUTPA, if-a’ Defendant is. found. to ‘have: acted unfalrly, the
Plaintiffs and Class members could recover teble (tnple) damages, costs, and attorneys’ fees. If
you stay inithe Class, you will- not | be ablé to bring'a SCUTPA ¢laim. agamst ‘Defendant forstucco:
related issues,: and you. will be barred from:recovery of treble-damages; costs, and attorneys’ fees:
You. may; be: able to. bring such a: clalm mdmdually, but only ‘if you opt-out-of the: Class in
accordance:with: Paragraph 4,

3. WHAT DOINEED TO'DO TO JOIN THE CLASS?

~ Ifyou.wish to join;the. Class, you-donot need-to take.any-further.action: and:your interest-
.as'a miember of the Class will berrepresented by Class: Counsel:without individual charge to you.
"(See Paragraph 8for: Class ‘Counsel’s :feés and costs.) You are ‘fiot- requsred t0 hire-) your ‘own-
.attorney but-may do so at your:own expense, . You will be bound by the result in the case;

4. HOWDO LEXCLUDEMYSELF FROM THE CLASS?

‘To opt-oiit'of the. Class, you must.complete, sign. and submit the- Exclusion'Request’ Form
whlch is. |ncluded with this.Notice.. Please'send your completed form to: :

-Sun City: Adm:mstrator
‘Léath, Bouch'& Seekmgs, LLP
_ P.O.Box59
Charleston, SC 29402
Telephone:. (843)'-730-‘5369

You should siibmit a- separate Bx_clusxon Request Form for each property you own: If you

“do not-receive a form.or'if you desire additional copies, you may obfain such copies by writing or
callmg -the address‘above..

AN OWNER-OR OWNERS OF A HOME:WHO FAIL TO SUBMIT AN EXCEUSION
REQUEST FORM. BY MIDNIGHT ON MAY 10;: :2015;. WILL AUTOMATICALLY BE.
INCLUDED'IN THE CLASS. IF.YOU. DO NOT OPT-OUT OF THE CLASS ‘'YOU WILL. BE
‘BOUND BY-ALL ORDERS AND JUDGMENTS' ENTERED BY THE COURT. THIS IS YOUR



ONLY OPPORTUNITY TO OPT-OUT OF THE CLASS.

IF YOU ARE A PUTATIVE CLASS MEMBER AND PROPERLY AND TIMELY
REQUEST EXCLUSION FROM THE CLASS, YOU WILL NOT RECEIVE ANY BENEFITS
OF THIS ACTION AND YOU WILL NOT BE BOUND BY ANY FURTHER ORDERS OR
JUDGMENTS ENTERED FOR OR AGAINST THE CLASS. YOU MAY PURSUE AT YOUR
OWN EXPENSE WHATEVER RIGHTS YOU MAY HAVE AGAINST THE DEFENDANT, IF
ANY.

5. IF I STAY IN THE CLASS, MAY I BRING ANOTHER LAWSUIT LATER )
AGAINST SOUTH CAROLINA STATE PLASTERING?

Not related to stucco claims. If you stay in the Class, you will be bound by the result of
this lawsuit — win or lose. If you do not submit a timely Exclusion Request Form, you will not be
allowed to bring an individual lawsuit against South Carolina State Plastering for stucco claims.

6. IF I DO NOT EXCLUDE MYSELF FROM THE CLASS, WILL I HAVE ANY
RESPONSIBILITIES?

YES. SEE BELOW.

Under South Carolina’s Opportunity to Cure Construction Defects statute, the Defendant
in this case is granted the opportunity to inspect allegedly defective stucco if it requests to do so.
Once the opt-out period in this case has expired, the action will be stayed so that the requirements
of the Opportunity To Cure Act can be met. If you remain in the Class, an Opportunity to Cure
notice of individual claim will be mailed to you to be completed and returned by mail to Plaintiff’s
counsel. The notice will ask you to describe any stucco-related problems you are currently
experiencing with your home. '

After the Notice is issued, the Defendant will be permitted to inspect your home, offer to
remedy the defects, and offer to seftle or deny the Claim. If you remain in the Class, and the
Defendant chooses to do so, you must allow a home inspection which will take place at a time
agreed on by Counsel. The inspection, if any, will be non-invasive and non-destructive, and will
be done at no cost to you. The inspection, if any, will be conducted by Class Counsel, under the
supervision of the Court.

If the Defendant offers to remedy the defect(s) stated in the Notice or if a monetary ‘offer
is made to you, Class Counsel will communicate with you and respond on your behalf. Should’
you choose to accept the offer, the Court will be advised and a settlement of your Claim may occur.

If you and the Defendant cannot settle the dispute regarding your house pursuant to the
Opportunity to Cure Act, then the class action will proceed, and you will be bound by the decision
of the court with regard to judgments and rulings in this class action.



6.1. PARTICIPATION IN THE LITIGATION.

If you do not opt-out of the Class pursuant to Section 4 above, and if you do not
settle/resolve your claim pursuant to Section 6 above, then you will be required to take part in the
litigation. The claims brought on behalf of the Class and/or the defenses asserted by Defendant
may require one or more of the following: 1) you may be required to provide documents and/or
information related to you, your house, your house purchase, and any house repairs; 2) you may
be required to testify at a deposition about these same issues; 3) your house may be inspected, 4)
testing may be conducted on your house, and/or 5) you may be required to testify at the trial of the
case.

As a Class member, you will not have any right to control the litigation. In the event that
a settlement is reached, you will have the right to submit an objection to the Court. If trial results
in an unfavorable outcome, you will not have an individual right to appeal : your claim, or to direct
that the class representative pursue an appeal.

7. WHO REPRESENTS THE PARTIES:
Class Counsel for the Plaintiffs is as follows:

John T. Chakeris, Esq.
The Chakeris Law Firm
231 Calhoun Street
P.O. Box 397
Charleston, SC 29402

W. Jefferson Leath, Jr., Esq.
Michael S. Seekings, Esq.
Leath, Bouch & Seekings, LLP
92 Broad Street

P.O. Box 59

Charleston, SC 29402
Telephone: (843) 730-5369

Phillip W. Segui, Jr., Esq.
Segui Law Firm, PC

864 Lowcountry Blvd, Suite A
Mt. Pleasant, SC 29465



Counsel for Defendant and Third-Party Defendants is.as follows:

Attorney for Defendant South Carolina State Plastering, LLC: .
Everett A. Kendall, 11, Esq.

Christy E. Mahon, Esq.

Sweeny Wingate & Barrow, P.A.

1515 Lady Street

P.O. Box 12129

Columbia, SC 29211

R. Michael Ethridge, Esq.
Laura Paris Paton, Esq.
Carlock, Copeland & Stair, LLP
40 Calhoun St., Suite 400
Charleston, SC 29401

Attorney for Third-Party Defendants Del Webb Communities, Inc., and Pulte Homes, Inc.:
A. Victor Rawl, Jr., Esq. )

McNair Law Firm

P.O. Box 1431

Charleston, SC 29402

Attorney for Third-Party Defendant Kephart Architects, Inc.:
David S. Cobb, Esq.

Turner, Padget, Graham & Laney, P.A.

40 Calhoun Street, Suite 200

P. 0. Box 22129 ' -
Charleston, SC 29413

8. HOW WILL CLASS COUNSELS’ FEES AND EXPENSES BE PAID?

If any funds are generated for any class member(s) (either through settlement or judgment),
then Class Counsel will request that the Court award to Class Counsel a portion of the funds
generated as attorneys’ fees for all services rendered to the Class, plus their costs and expenses.
THE ATTORNEYS’ FEES AND COSTS AWARDED BY THE COURT SHALL BE PAID
ONLY FROM ANY FUNDS GENERATED AS A RESULT OF THE CLASS AND NO
INDIVIDUALS WILL BE RESPONSIBLE FOR ANY FEES, COSTS, OR EXPENSES OUT OF
POCKET. All payments to Class Counsel must be approved by the Court, and will be considered
at a Faimess Hearing or at other hearings to be scheduled by the Court. Any Attomneys’ Fees and
Costs that may be awarded as part of the settlement of any claims resolved through the South
Carolina Right To Cure process will be addressed similarly.

9. WHERE DO 1 GET ADDITIONAL INFORMATION?

This Notice provides only a summary of matters regarding the.case. You may seek the
advice and guidance of your own private attomey, at your own expense, if you wish. For more



details about matters discussed in this Notice, you may desire to review certain documents related
to the litigation such as the Complaint, the Answer of the Defendant, and the Court’s Order
certifying the Class. If you wish to obtain additional information, you may do so by writing or
calling Plaintiffs’ Counsel at one of the addresses listed above. DO NOT CONTACT THE
- COURT.

AN OWNER OF A RESIDENCE IN SUN CITY WHO FAILS TO SUBMIT A
COMPLETE, VALID AND TIMELY EXCLUSION REQUEST PURSUANT TO THIS COURT-
APPROVED NOTICE WILL BE AUTOMATICALLY INCLUDED IN THE CLASS. IF YOU
DO NOT OPT-OUT OF THE CLASS BY TIMELY RETURNING A VALID EXCLUSION
REQUEST AS REFERENCED IN PARAGRAPH 4 ABOVE, YOU WILL BE A MEMBER OF
THE CLASS AND BOUND BY ALL ORDERS AND JUDGMENTS OF THE COURT.






EXCLUSION REQUEST

This is a request to be excluded from a class action.

READ THE ATTACHED LEGAL NOTICE CAREFULLY BEFORE
FILLING OUT THIS FORM

To:  Sun City Administrator
' Leath, Bouch & Seekings, LLP
P. 0. Box 59
Charleston, SC 29402

Re:  Anthony and Barbara Grazia, individually and on behalf of all other snmlarlx situated
Plaintiffs vs. South Carolina State Plastering, LLC

THIS FORM IS TO BE FILLED OUT ONLY IF YOU DESIRE TO BE
EXCLUDED FROM THE CLASS

DO NOT fill out this form if you wish to be included in the class. If you wish to be excluded,
this form must be mailed no later than December 23, 20185.

I acknowledge receipt of the Notice of Class Certification in this case, describing the
class and my rights therein. Please exclude me from membership in the class and from this
lawsuit. I understand that by signing below that [ may be able to pursue my own claim
separately. I also understand that if I wish to pursue a claim, I must do so separately using my
own aftorney at my own expense. I understand that I will not be bound by any ruling in this
lawsuit and that I will not receive any funds that may be generated by this lawsuit.

I certify by signing below that I own the below referenced house in Sun City Hilton
Head. This form must be signed by ALL owners of the house.

Sun City Hilton Head House Address:

Owner Signature _ Co-Owner Signature

Owner Name (Print) Co- Owner Name (Print)






THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT )
‘ )
Anthony and Barbara Grazia,
Individually and on Behalf of All
Other Similarly Situated Plaintiffs
Plaintiff, :

Versus
South Carolina State Plastering, LLC

Defendant.

'South Carolina State Plastering, LLC,

‘Third-party Plaintiff,

Versus

Del Webb Communities, Inc.,
Pulte Homes, Inc., and
Kephart Architects, Inc.,

'Third-par;y Defendant.

N T e e et g et st it e

BEFORE

L T o S I

April 30, 2012

2007-cp-07-01396

THE HONORABLE J. MICHAEL BAXLEY

Pamela Ozment-Cartee
Circuit Court Reporter
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2007-CcP-07-01396 1
moisture encapsulation by failing tg‘lgéveva gap bétwgén the
stucco -exterior and tﬁe Structbré~31aba”'eﬁd<unte; And I
apologize, I do not understand what the Court QEans.-.Is that
anybody who réceives a notiq;'wi;h this. class definition have
a hard time understanding what ‘that means.

THE COURT:  Again; I am going to'decling to give you.a

more further technical definition other thaf thé order which T

-do not. believe, does not need clarification on that issue: It

speaks 'fairly clearly as to what it means; and if you wish to

‘describe it furthér in the opt cut notice; please put that in

the recomménded hotice that you will providé to the Court
within thirty days of teday. I simply cannot at 'this point
bedin to parse and start -< we will be Sb.t6nf6ﬁndéq'by‘tHé
fi@; we. get twenty minutes further into the parts of the
definitions, that we will be back to square one: So; I
decline to do it.

MR. RAWL: T apologize; Your Honor. I thirk that.ig
dctually absolutely true, tha€ the moré-we. look at it, the
lhqrée; it is to-déterming who would be in the class, and who

would mot be-iﬁ'tHEWClass.

THE COURT:  Right.

Yyou Eentimier CORaTgue i

agdin ultimé;ely,‘wﬁg knows ‘where: this césefﬁill go: But,
that decision in this case, hard. fought, préliminarily made in
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STATE OF SOUTH CAROLINA

COURTY OF BEAUFORT

,Am'nom GRAZIA AND BARBARA.
GRAZIA, INDIVIDUALLY AND ON
“BEHALF ‘OP. ALD omsns smnmmr)

SITUATED,
PLAINTIFFS,.

va.

SOUTH CAROLINA STATE-

PLASTERING; LLC:;

'DEFENDANT.

)
) COURT (OF.. ‘COMMON ‘PLEAS. i
) cAsSE No.ﬂ 2007« CP 07- 01396

Y-

TRANSCRIPT 'OF . RECORD

SOUTH CAROLINA STATE
PLASTERING, LLC.,

THIRD-PARTY PLAINTIFF;
vs.

DEL WEBB COMMUNITIES, ‘INC.,

'PULTE HOMES, INC:; AND
KEPHART: ARCHITECTS,. INC.

THIRD>PARTY' DEPENDANTS.

)
)
)
)
)
)
)
B!
)
)
)
)

i

February 1, 2013

‘Charleston, South Carolina
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‘ ;-(gppearsf ié J;nl tha.tv stateme.nt._) It~ ahould* mclude ,) 'at’

'*@n t belleveyth'at f-* ”g:_r_op_rlate, ‘M. Kendall’,,sijze.c:“é}ié‘e:»

: (ﬁi’at;{;s‘,-:i'é}l*;c_e‘it‘:}_fd&‘ca&xony4 ;

that the Court certified this civil action to proceed as a

«

{| class action. Your order made very <¢lear thdt this was in

W -all respects. to indicate that this was a preliminary

certification -and there wbﬁld:ﬁé~éﬁbséqugn; discussions
and réfinements and/or ua-certifications down the road.

THE COURTY Right.

AT 7;-. al

E= ;and one -of’ the. fxi‘st ‘placesithat)

‘al

| ‘Wery' mm:.mum) (a.'t 'should«:«include: ‘the words. !'athef;ggp“x"lf.{-:-fx'a"g)l

‘-Ypreiiminari1yg&értrfxeq;)

( counm) ('Eel B G.et . me - juat broach that; now‘) @

(when’,I' (53:!:;’:1’.- Iép"fé‘]:lminarily certiﬁ:.ed it‘,:«what& If meant 1wag)_

it’'s jus_; not in it;s..,final £orm.

|l because we have to.deal with the Right to Cure Statute.

But I don‘t want to confuse the homeowners with the

' concépt that; well, all of theése pages 'y_du"re’_ lbokiﬁg at

‘may be reversed .at some Alv‘ai;ferjpb'int_ in the process:

' I.would say that the presumption is that it will not

_.be reversed, or it.would not have been preliminarily

certified to begin with. But secondly, I believe:that's

‘doifg to inject confusion and uncertainty into this entire

{| process, ‘particularly when we're dealing with. laymen.
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LEATH, BOUCH & SEEKINGS, ur

- COMMERCIAL LITIGATION'+ CONSTRUCTION * ENVIRONMENTAL

S

REczrvery

| FEB- 16.2017
The Honorable Jénny: Abbott Kitchings SC Canr - Anmanis
Cleik, South Carolind Court of Appeals QCGW‘“WMS
P.0. Box 11629
Columbid, SC29211

February 15,2017

RE: 4nthony and Barbdra Grazia; ét al'v. South:Cardlina State Piaslermg, LLC
.Case No.:2007-CP-07-1396
Appellate No:: 2017:000218:

Dear Ms. Kitchings:
Enclosed please find an original and ‘six: (6) copies of Respondents’ Motion to Dismiss

Appe]lant South Carolina: State: Plastering, LLC's Appeal; along withica ‘Proof of Service in the"
above-referenced: matter -Also-enclosed please: find-a firm- check in the armourt 6f $25.00 for the-

filing fee. Please return &' ﬁle-stamped copy 16-us in-the énclosed énvelope, By copy of this letter,

I-am-serving 6ne copy. of each upon opposing counsel.
Thank you and with best regards, I am

Yours véry truly,

Enclosures as stated
cc:  All.Counsel of Record

4
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The Supreme Court of South Carolina
ORDER

‘Pursuant to-thg provisions of:S.C. CONST. Ant. V, §4,

IT'lé‘ ORDERED that-the: Honoraméfsdgar: ,W-:.,Dicxsc_n ,be;'éx‘c‘:us‘_edifr‘dm. his

T s Fl_JRTH_EB‘ORDEBED that the Honorable Edgar v_v. Dickson: be
fe'XCd's'éd"frOm presiding over-a: nonjury. térm~-bf.ihe fCoU‘r‘t-of’3 G’en'era‘lf#?S"esSiOnsi fbn the
Second Judicial Circuit for the. days of January'4, 5 & 2:8 2017 for official leave and’ thatz
the Honorable Brooks P. Goldsmlth retlred Gircuit Judge of the: Sixth Judigial C|rcurt be:
assigned as a.Circuit Judge fo preside- over'this term: Pursuant to-this. appointment; he
i‘saio,“htévq'and exercise .all.powers and duties .appertaining to’ a. Circuit. Jud_g_é of the
Second Judicial-Circuit while presiding:over this term:

1T 1§ FURTHER: ORDERED. that ifie Hororablé Edgar W. Dicksén. ba
- éxcuséd ‘from ‘presiding over:the term.of the "Court :of éaﬁi,méﬁ'»ﬁlggsjéo&imén Pleas
Non-Jury for Orangeburg:County for the week of January 18, 2017 -for official leave and”
that the Honorable . Bfooks P. Goidsmith, retifed Circit, Judge of the: Sixth. Judicial”
Circuit, 'be ‘assighed as a-Circuit Judgeto preside over this term: Pursuant to this
appointment, he is-to have 'and exercise a‘li_:pbwers}énd;.dgﬁés»éppértaiﬁing'to. a Cireutt

Judge of theFirst Judicial Circuit while-presiding over this term.



IT IS FURTHER ORDERED that the Honorable Edgar W. Dickson be
excused from presiding over the term of the Court of Common Pleas/Common Pleas
Non-Jury for Dorchester County for the week of January 30, 2017 for official leave and
that the Honorable Brooks P. Goldsmith be assigned as a Circuit Judge to preside over
this term. Pursuant to this appointment, he is to have and exercise all powers and
duties appertaining to a Circuit Judge of the First Judicial Circuit while presiding aver

this term.

Co “leicones
Chief Justice
Decembaer 30 , 2016
Columbia, South Carglina



The Supreme -@‘ourt'?‘ of %nutb @atu[ma

 Pursuanti the pfovisions of S:C. CONST. Att.'V, §4;

1T.1S ORDERED.that the' Honorable- Edgar- W.. Dickson be ‘éxcused from
présiding Gver theterin of the Caurt of Common Pleas/Corimon. Pleas-Nonjury for
Beaufort Courity for the: week -of. January- 9, 2017 fof official leave and that the
‘Honorable J. €. Nicholson, Ir., retifed Ciréult Judge of the' Tenth Judicial Circuit, be
assigried as.a Circult Judgé 10-préside Gver this terf. Pursuant to this appointment, fie

is 10 have and exercise ali powers and duties appertaining to-a Cifcuit Judge of the

Fourteenth Jugicial Ciféuit while presiding.over this term.

Gosta M. Pleicones

e Chief Justice

December X0, 2016, |
-Columibia, South Carolina



The Supreme Court of South Carolina

ORDER

Pursuant to the provisions of S:C. CONST. AR. V, §4,

1T IS ORDERED 'that the Hdnorable - Edgar W. Dickson be- éxcused: from
p’re‘sidﬁn_g over. the term ‘of thie Court -of General Sessions-for Calhaiin County for the
week- of. January 23, 2017 for dfficial leave and. that the:Honorable ‘G. Thomas Cooper,
Jr., fetired Circuit Judgd of fhe. Fifth.Judicial Circuit, be-assigned as:a Circuit Judge 10
préside vef ‘this:téim. Pursuant-to-ihis appointmént, hieis 1o0-have: andiexerdise-all

powers and* duties: appertaining to & Circuit Judge of ithe First dudicial Clrcuit: whila

-presiding over thistefm.

. é;oSta{ M 'E@iéoﬁes
g a Chief Justice
December i _, 2016 ‘
Columbia, South-Carolina



The Supreine Court of South Carolina
ORDER

"Pursuantto the provisions.of S.C. CONST. At. V, §4,

ITIS ORDERED‘-fh'agth'eﬂie‘,rm'-of the Gourt.of Common Pleas/Gomon Pleas
Nori-Jiiry:for Orangeburg County for the week of February 6, 2017 be canceled .and that.
the Honorable Edgar W: Dicksen be. eéxcuséd from-presiding over this term for official.
leave.-

(T ‘iS FURTHER. C:)’R‘DERE_D; th}é;t the. ‘Honorable. :Edgar W Dickson' be

reassigned from.vacation to. official leave forthe week of Febriiary 13, 2037,

DONALD W. BEATTY, CHIEF JUSTICE.

January @ )_ 2017

Columbia, South Carolina



The Supteme Court of South Carclina
ORDER

Pursuant to the-provisions of S.C. CONST. Art. V, §4,

IT 1S ORDERED that the Honorable Edgar W. Dicksoh be excused from
presiding -over the term of the Court-of Common Pleas/Common: Pleas Non-Jury for
Orangeburg -County for the week of February 20, '20.17‘fc)rl'bfﬁci_al"leavg and- that the-
‘Honorable;James R. Barber, Il ,r_eti'r'e‘d.At=l.zai;jgé.zcaréuii=Judg‘e_s‘l-fbe‘-fia,ggsig_;i’ed a5 a.Circuit:
Judge to:preside over: this ‘terin. Pirsiarit to this appdintment, he.is to have and
exercisé all powers:and duties appertaining to 'g,Ciiéui{-gudgé-ﬁf’tﬁé "!‘?irs‘t#Ju:dit:’iale Circuit

while presiding over this tarm.

Donald W: Bea
o Chief Justice
Jaruary _ 17 ;2047

Columbia, South Carolina



The Supreme Court of South Carolina

Pursuant to the provisions of §,C. CONST. Art. V, §4. -

1T 1S QﬁD'ERED that the Hororable: Edgar W. Dickson- be excused from
présiding over ‘the. term of fhe Court 6f Common- Pleas/Common Pleas- Non-~Jury for
Calhioun County for the week of February 27; 2017 for official ‘leave and. that the
Honorablé Carmen T- Mul!e_n_ ‘be reassigned from her vacation fof the week of February

27, 2017 to:preside over thig-{erm:

DONALD W. BEATTY, CHIEF JUSTICE

Janu@’r@'iw

Columbia, South Carolina



