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- STATEMENT OF ISSUES ON APPEAL

I. - The Circuit Court correctly held the Complaint fails to allege a breach of contract -
- because Respondents did not disclose any conﬁdent1al mediation negotiations to
any third party.
II. The Circuit Court correctly held Appellant could not prove any damages because

he accepted an offer of Judgment and s judicially bound by that judgment.

IHI.  The Circuit Court correctly held the business of insurance is statutorlly exempt
from the South Carolina Unfair Trade Practices Act.

STATEMENT OF THE CASE

This appeal arises out of Appellant Brandon Crider’s attetnpt to assert a claim for violation
of a mediation agreement. In an underlying action, Crider filed a legal malpractice action against
Respondent Carolina Casualtyh Insurance Company’s insureds. Carolina Casualty defended the
action under the tertns of its insuranee policy and participated in mediation in an effort to resolve
the matter. Crider, Carolina Casualty’s representatives, and the insured attended and participated
" in the mediation.1 During mediation, counsel for Crider disclosed information that, if true, could
have impacted coverage for Carolina Casualty’s insured under the terms of the insurance policy.
The case did not settle at mediation. After mediation, Carolina Casualty issued a .Reservation of
Rights letter to its insured and requested information relevant to the coverage issue. |

Shortly after the mediation, Carolina Casnalty authorized an Offer of Judgment in the . -
underlying case in the amount of $500,000. (R. p. 80). On September 2, 20 1 5, Appellant accepted.
the offer. (R. pp. 76—775. As aresult, a judgment was entered against Carolina Casualty’s insured
' and in favor of Appellant in the underlymg action. On September 15, 2015, Appellant filed the

satisfaction of Judgment (R. pp. 83 ~-84).

! Respondent Jeffrey Scott Clayton is a local independent adjuster who attended mediation on
Carolina Casualty’s behalf. Respondent Jim DeLucia was Carolma Casualty’s monitoring counsel
for the claim and attended the mediation by telephone
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The following day, Appellant filed this action alleging breach of contract, fraudulent
breach of .contract, and violation of the South Carolina Unfair Trade Practices Act (SCUTPA). (R.
pp. 13-18). On October 30,.201'5, Respondents moved to dismiss for failure to state a claim. (R.-
pp. 62-63). Appellant filed an Amended Complaint on November 16,. 2015, and Respondents
supplemented their Motion to Dismiss on December 3, 20l5. (R. p- 23-29); (R. p. 90). Appellant
abandoned his claim for fraudulent breach of contract in his Amended Complaint.- |

The H.onorable G. Thomas Cooper, Jr. held a hearing on the Motion to Dismiss on April 4,
2016 On May 3, 2016, the Circuit Court s1gned an Order granting Respondents Motion to
Dismiss on multlple grounds. (R. pp. 3-12). First, the Circuit Court held the Complaint failed to
allege a breach of the Mediation Agreement’s confidentiality provrslon because Respondents didv
not disclose confidential communications to a third party or attempt to use mediation
communications 1n ajudicial proceeding. (R pp. 6-8). The Circuit Court reasoned the information
allegedly used by Respondents was not confidential and ‘Appellant could not render otherwise
discoverable information undi_scoveral)le simply be mentioning it at mediation. (R. pp. 8-10).
Second, the Circuit Court held Appellant failed to allege any damages caused by the alleged breach
bof contract. Appellant’s acceptance of the Offer .of Judgment in the underlying case estopped him
from arguing that his damages in the underlying case were actually greater than the amount of the
judgment he obtained. (R. pp. l(l-l 1). Third, the Circuit Court held the Amended Complaint
failed to state a claim for violation.of the SCUTPA because South Carolina Code Section 39-5-40
expressly exempts insurance companles from the scope of the Act. (R. pp. 11- 12)

On May 16, 2016, Appellant filed a Motion to Alter or Amend (R. pp. 107-112).

Respondents filed a Response oppOsmg the motion on June 6, 2016, and the Circuit Court entered



an Order denying the motion on October 26,2016. (R. pp. 114-119); (R. pp. 1-2). This appeal

follows.

STATEMENT OF THE FACTS
Appellant filed an underlying legal malpraétice suit against Carolina Casualty’s insured.?
(R. p. 2v5, 9 20-21). Carolina Casualty pro'v-ided a defense, and the parties mediated the case on
July 20,2015 subjectto a Mediation Agreement. (R.p.25,922). The mediation was unsﬁcce_ssful,
“but th¢ parties left with the understanding that negotiations would continue with the mediator’s
assistance. (R. p. 26, §23). |
The Mediation.Agreement provided in peftinent_ part:

With the sole exception of a written settlement agreement described
in Paragraph 13 below, the mediation sessions and all materials
prepared for mediation are confidential and inadmissible at any
subsequent evidentiary proceeding. All admissions, offers,
promises, and statements, made in the course of mediation by any
of the parties or the Mediator, their agents, employees, experts and
attorneys, are confidential and inadmissible. Such offers, promises,
conduct, and statements will not be disclosed to third parties and
are privileged and inadmissible for any purpose, including
impeachment, under Rule 408 of the Federal Rules of Evidence and
any applicable federal or state statute, rule or common law
provisions.  Notwithstanding the foregoing, evidence that is
otherwise admissible or discoverable shall not be rendered
inadmissible or not discoverable as a result of its use in the
mediation.

*(R. p. 86, 1 1) (emphasis added). After mediation, Carolina Casualty allegedly used information
~ it obtained during the mediation to notify its own insureds that insurance coverage may not exist
for the underlying suit. (R. p. 26, 924). Appellant alleges Carolina Casualty ﬁsed this information

to withdraw all offers made. (R. p. 26, §25). However, the Amended Complaint goes on to allege

2 The facts set forth in this section come from Appellant’s Amended Complaint. Because this
Appeal comes after the grant of a Motion to Dismiss, the Court must assume the truth of the well-
pleaded facts in the Amended Complaint. Respondents strongly dispute many of the factual
allegations in the Amended Complaint, but assert them as true for the purposes of this appeal only.
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Carolina Casualty made an‘Offer of Judgment of $500,000, which Appellant accepted.- (R. p. 26,
q27). | | |

As aresult of Appéllant’ls decision to accept the Offer of Judgment, a judgment was entered
in theiunderlying legal malpractice case, and Carolina Casuélty satisfied the judgment. (R. pp. 83—
84). Appellant filed a Satisfaction of Judgment in the Greenville Countyv Court of Common Pleas
on September 15, 2015. This breach of contract action was filed on the follbwing day. (R. pp.
13-18). |

As the Circuit Court held in its Order granting Respondent’s Motién to Dismiss, the
Amended Complaint does ndt allege Defendants shared any information from the mediation with
anyone who was not a barty to the mediation or the Mediation Agreement. Likewise, the Amended ’
| Complaint does not allege what information Carolina Casualty allegediy used from mediation as

a basis to withdraw any offers it had made.?

‘STANDARD OF REVIEW
“In reviewing the dismissal of an action pursuant to Rule 12(b)(6), SCRCP, the appellate
court applies the same.s.tandard of review as the trial‘court.” Doe v. Marion, 373 S.C. 390, 39_5,
© 645 S.E.2d 245, 247 (2007) (citation omitted). When considering a motion to (iismiSs for failure

to allege facts sufficient to state a cause of action, “the trial court must base its ruling solely on

3 However, Appellant’s Amended Complaint does violate the plain terms of the Mediation
Agreement by alleging what offers were communicated at the mediation. Appellant committed an
even more blatant violation of the Mediation Agreement when he submitted a Memorandum in
Opposition to the Motion to Dismiss in which Appellant recounts negotiations that took place in
mediation. (R. pp. 98-99). Respondents brought this violation to the Court’s attention and to
Appellant’s attention by a letter to Judge Cooper on April 6,2016. (R. pp. 121-122). Nonetheless,
Appellant continues to violate the Mediation Agreement by listing his Memorandum in Opposition
to the Motion to Dismiss in his Designation of Matters to be Included in the Record on Appeal,
which would put those confidential mediation negotiations in yet another publicly-filed court
document. '



allegatibns set)forth in the complaint!” Id. (citation omitted). Dismissal is appropriate when, in
the.light most favorable to the plairitiff, the complaint fails to st'a;[e any valid claim for relief. Id..
(citation omitted). Althdugh Appellant argueé dismissal should not /have been granted because he
beiieves this case raises novel issues, the general fule against dismissal in cases involving novel
issues “does not apply when the deteyminative facts are not in dispute.”‘ Kubic v. MERSCORP
Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 599 (2016). “Where, as here, the question is
one of simple statutory construétiorf’ — or similarly contract construction — “a trial court should
not dény a meritorious motion merély because the question is one of ﬁrs‘; impression.” Id.
ARGUMENT

The Circuit Coﬁrt properly held disclosuf¢ of c-onﬁdential iﬁformation to a third party is an
essential elerﬁent to a claim for breach of a Mediation Agreemenf’s 'conﬁdéntial'ity provision. The
Amended Compléint fails to allége any disclosure to a third party — either in a judicial proceeding -
‘or otherwise. Moreover, tﬁe Amended'(iomplaint fails to allege facts showing the information
was not “discoverable.” In fact, the information waé readily discoverable. Therefore, the Circuit
Court properly granted Respondents’ Motion to Dismiss.

The Circuit Court also properly héld Appellant is estopped from arguing in this case that
his damages in the undeﬂying lawsuit were greater than $500,000. Plaintiff accepted an Offer of
Ju_dgrhent in the underlying case in the amount of $500,000. Unlike a settlement agreement,
- acceptance of an Offer of Judgment results in eﬁtry of a judgment along with all the cbnsequenées
- that accompany a judgment. The judgment consﬁtﬁtes a binding determination of App.ellant’s‘
damages in the underlying lawsuit. Therefofe, he is estopped from arguing here that his damages

in that case were actually greater than $500,000. Because Appellant cannot show his damages in



that case exceed the judgment that has been satisfied, the Amended Complai_nt fails to allege any
damages resulting from the elleged breac}r é'f the Mediation Agreement.

The Circuit Court also cor_rect_ly held insurance companies conducting the business of
insurance are not subject to the South Carolina Unfair Trade Practices Act. By its plain language,v_
the SCUTPA exempts the insurance business from the scope of the Act. See S.C. Code Ann. 39-
5-40(c). Defending an insured, participating in mediation, and investi.gatirlg coverage issues are
all actions that fall squarely Within the business of insurance claims handling and are exempt from

. the SCUTPA. Therefore, the Arnended Complaint fails to allege a cause of action for Violafgion of
the SCUTPA. |

I.  The Circuit Courr properly held Respondehte did not.breach ,the Mediation

~Agreement because Respondents did not disclose any mediation

communications to a third party and the mediation communication at issue
was not confidential.

Itis a;riomgtic that a party does not violate a _conﬁdentiality agreement by communicating
amongst the parties to the agreement. At mediation, courrsel for Appellant disclosed information
* that had a potential impact on ceverége.“ As pérticipants in the mediation, Cbarolina Casualty and
its insured both heard the statement. After mediation, Carolina Casualty raised the poterlti_al
coverage issue with its insured by issuing a reservation of rights letter and asking for information
regarciing the coverage issue outsid‘e'of the mediatien setting. The Amended Complaint does not
allege Respondents shared any information with anyone thar was not a party to the Mediation

Agreement. Moreover, the Mediation Agreement plainly states “evidence that is otherwise -
admissible or discoverable shall not be rendered inadmissible or not discoverable as a result of

its use in the mediation.” (R. p. 86,9 ‘1) (emphasis added). The Amended Complaint fails to allege

4 The Complaint does not allege -what information was disclosed at mediation. Rather, the
Amended Complaint only alleges Respondents used the information to raise coverage issues. (R.
p. 26, 9 24).



facts showing the information disclosed at mediation wag not “otherwise admissible or -
aiscoveréble” such that it would preclude Carolina Casualty from seeking discoverable
.infom'la_tion outside of mediation on that topic. |
A. Appellant f;iled to a:llege Respondents either disclosed confiden?ial mediation
communications to a third party or attempted to use confidential mediation
communications in any judicial proceeding, -

The terms of the Mediation Agreement are plain and unambiguous: “Such offers, promises,
conduct, and statements will nQ.t be discigsed to third barties and are privileged and ‘inadmissible
Sfor any ))urpbse, including impeachment . . . > (R.p. 86,9 1). The Amended Complaint does
not allege a breagh of the terms of the Mediation Agreement. |

| “Generally, construction of contracts is a question of léw for the court.” Watson v.
Underwood, 407 S.C. 443, 455, 756 S.E2d 155, 161 (Ct. App. 2014) (citation omitted). “When
the language of a contract is plain and capable of legal construction, that language alone deternﬁnes
the‘ instrument’_s force and effect.” Id tcitation omitted). “The court’s only duty is to enforce the
contract made by the parties regardless of its wisdom or folly, apparent unreasonableness, or the
parties’ failure to guard their rights carefully.” Id. at 456, 756 S.E.2d at 162 (citation omitted).

“The elements for a brea{ch of contract are the existence of a contract, its breach, and
damages caused by such breach.” Hqtel and Motel Holdings, LLC v. BJC Enterprises, LLC, 414
S.C. 635, 652, 780 S.E.2d 263,272 (Ct. App. 2015) (quoting S. 'Glass‘& Plastics Co. v; Kemper,
399 SC 483, 491-92, 732 S.E;2d 205, 209 (Ct. App. 2012)). Moreover, although there exists an_
implied covénant of good faith and fair dealing in every contract, “there is no breach of an implied
covenant of good faith where a party tb a contract has done what provisions of thc contract
expressly gévg him the right to do.” Id at 653,‘ 780 S.E.2d at 273.

Because Appellant’s action lies in _contract,'he bearsthe burden of alleging facts showing

a breach of the terms of the contract. Not surprisingly, Appellant fails to cite a single case where

7



a party to a mediation agreement — or any confidentiality provision for that matter — violated a

confidentiality requirement by discussing with a party to the agreement information already

disclosed to the party to the agreement. That is exactly what Appellant alleges in the Amended |

Complaint. Appellant alleges he disclosed information at mediation o Carolina Casualty and its

insured and that Carolina Casualty then raised that information to its insured.

Instead of citing any case law to support his position, Appellant attempts to avoid the plain

language of the Mediation Agreement by repeatedly using a phrase that is no_t found in the

Mediation Agreement. Appellant contends, “The mediation agreement here specifically states that |

information obtained during the mediation was confidential, privileged, and inadmissible for any

purpose.” (Appellant’s Brief, pp. 5 & 9). Howeverv, rather than relying on a paraphrase of part of
a contractual provisipn, the Court in a breach of contract action must look to the actual terms used
by the parties to the contract. Watson, 407 S.C. at 455, 756 S.E.2d 161.

The 'vplain lnanguage of the Mediation Agreement provides two posSibilities for breach of
the confidentiality | provisions: (1) disclosure to third parties, or (2) use of mediation
gonirriunications in any judicial proceeding — neither of which are alleged in the Amended
Complaint. First, the provision states rﬁediation communications “wiil not be disclosed to third
parties.” (R. p. 86, 9 1) (emphasis added). Second, the provision pr/QVides that sessibns and
materials prepargd for mediation “are confidential and inadmissible at any subsequent evidentiary
proceeding” and are “inadmisvsible for any purpokse, including impeachment, under Rule 408 of
the Federai Rules of Evidence and any applicable federal or state statute, rule or common law

provisions.” - (R. p. 86, § 1) (emphasis added). The former phrase discusses disclosure to third

parties outside of a judicial proceeding, while the latter phrase addresses use of mediation

)



| statements or materials in a judicial proceeding. As thei Circuit Court lleld in its Order, the
Amended Complaint ‘alleges neither.

The Mediation Agreement complements Rule 8, SCADRR. Like the_ Mediation.

_ Agreement, Rule 8 pro/vides participants in mediation “shall not rely on, or introduce as evidence
in any arbitral, judicial or other proceeding, any oral or written communications having occurred
in a mediation proceeding ....” Rule 8(a), SCADRR. Therefore, the Mediation Agreement’_s

‘limitation of the conﬁdentiality requirements to disclosures to third parties and.use in a subsequent
judicial proceeding follows South Carolina’s ADR Rules.

The Amended Complaint fails to allege facts showing a breach of the plain language of the
contract’s confidentiality provision. The ,Mediation Agreement prohibits disclosure of
confidential mediation statements to third parties and use of confidential mediation statements in
a subsequent judicial proceeding. The Amended Complaint alleges neither here. Appellants do
not allege Respondents disclosed mediation statements to anyone who did not participate in the
mediation, and Appellants do not allege Respondents attempted to use any statements made at
mediation in a subsequentjudicial proceeding. l“herefore, the Amended Complaint fails to allege
a-breach of the confidentiality provision, and the Circuit Court’s dismissal of the Amended

: Complaint was proper.

B. A party cannot render otherwise admissible or discoverable evidence privileged
by waiting until mediation before its disclosure.

South Carolina has a strong pul)lic policy faVoringout-of-court settlement. See Riley v.
Ford Motor Co., 414 S.C. 185, 196, 777 S.E.2dl§2_4, 830 (2015). Tlle A/lte'rnative Dispute
Resolution Rules are designed to prdmote this public policy. See Rule 1, SCADRR. In this case,
Appellant seeks a rule that would make early mediations impossible. Appellant contends that a

) _
party can disclose highly relevant evidence at mediation and thereby insulate that evidence from '



any sub,sequent discovery. If Appellant is correct, only the most foolish of attorneys would agree
“to an early mediation. By design, neither th’e Niediation Agreement nor the ADR rules support
Appellant’s interpretation of the rnediation ruled. ' |

The .Mediation, Agreement provides, “Notwithstanding the foregoing, evidence that is
otherwise admissible or discoverable shall not-be rendered inadmissible or not discoverable as a
result of its usev in the mediation.” (R. p. 86, 9 1). Therefore, a party cannot insulate relevant
information by using it at mediation. If that were not the rule — as Appellant suggests — then
mediation would become 1itt1e more than a game of “gotcha” 1n which each side would disclose
ail of its secrets at mediation so that it could never theieafter be used regardless of how relevant
and discoverable that information may be.

For example, suppose partiee-mediate a motor vehicle accident case. Prior to mediation,
counsel for plaintiff sent interrogatories, but did not incliide an interrogatory asking what, if any,
intoxicating substances the defendant consumed during the hours leading up to the accident.
During opening statements in the mediation, the defendant quickly diecloses heconsumed eight
beers shortly before the accident. Under Appellant’s interpretation of the Mediation Agreement i
and the ADR Rules, the plaintiff in the hypothetical is now precluded from asking the defendant -
in a subsequent deposition or at trial whether he had anything to drink _priot to the‘ accident.
Moreover,-the plaintiff would be precluded from subpoenaing the defendant’s hospital records to
llook fora post—ac’cident toxicology screen. Such a rule would defeat the truth-seeking function of
the litigation process. Fortunately, Appellant’s interpretation of the Mediation Agreement and
_ADR rules is. misguided. |

In the example, the ADR Rules and the Mediation Agreement would preclude the plaintiff

from using the admission made by the defendant in mediation to cross examine the defendant at

10 -



trial or in a deposition. However, because the information is “otherwise admissible or
discoverable,” neither the ADR Rules nor the Mediation Agreement preclude the plaintiff from
conducting discovery on the highly relevant underlying issue of whether the defendant had
consumed a significant amount of alcohol immediately prior to the accident.

The provision in the Mediation Agreement providing: that evidence which is otherwise
~admissible or discoverable will not be rendered undiscoverable or inadmissible by its use at
mediation is not unique to this Mediation Agreement or this state.- See e.g., London Court of
International Arbitration (LCIA) Mediation Rules, Rule 10.4%; Georgia Alternative Dispute
Resolution Rules, Rule VIL.A (“Otherwise discoverable material is not rendered immune from
discovery by use in a mediation . . . .””); Uniform Mediation Act, § 4(c) (“Evidence or information
that is otherwise admissible or subject to discovery does not become inadmissible or protected

\ o
from discovery solely by reason of its disclosure or use in'a mediation.”). The provision is
common place, and commentators agree the provision is intended to prevent a party from
immuniZing discoverable evidence by revealing the evidence at mediation.

For example, the Uniform Law Commission’s Comments to the Uniform Mediation Act
explain the purpose of the provision:

This provision acknowledges the impbrtance of the availability of
relevant evidence to the truth-seeking function of courts and
“administrative agencies, and makes clear that relevant evidence may
not be shielded from discovery or admission at trial merely because
it is communicated in a mediation. For purposes of the mediation
privilege, it is the communication that is made in a mediation that is
protected by the privilege, not the underlying evidence giving rise
to the communication. Evidence that is communicated in a

mediation is subject to discovery, just as it would be if the mediation.
had not taken place. '

> http://www.lcia.org/Dispute Resolution Services/LCIA Mediation Rules.aspx
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- There is no “fruit of the poisonous tree” doctrine in the mediation
privilege. For example, a party who learns about a witness during a
mediation is not precluded by the privilege from subpoenaing that
witness. This is a’ common exemption in mediation privilege
statutes and is also found in Uniform Rule of Evidence 408.

UMA, §4, Cmt. 5. Likewise, the Georgia.Co_mmissioh on Dispute Resolution explains that a
settlement offer prepared forAuse'in mediation is pf_otgcted by the confidentiality ‘provision, but
“production by a party of Bank records otherwise diséoverablé would not later render the bank
records confidential and immune from discovery.” Georgia Comm’n on Dispute Resolution,
- Advisory Opinion 8, p. 3. | |
The information at issue in this case falls squarely within the category of information that
- 1s “otherwise admissiblev or disbov_erable.” (R. p. 86, § 1). Appellant revealed thai Carolina
CaspaltY’s insured may have been aware of its potential liability for malpractice prior to the
effective policy period. (Appellant’s Brief, p. 135. Becau_;;e the Carolina Casualty policy was a‘
claims-made policy, the date on which the insured learned of its potential liability was highly -
relevant to the coverage issue. Moreover, the date on which an insured learns of a potential claim
is information thét 1s “discovefable.” The date on which Carolina Casualty’s insured learned of
its potential liability would be the proper subject of discovery in a subsequent coverage dispute.
See e.g., National_Américan Iﬁs. Co. v. American Re-]n&urahce Co., 358 F.3d 736, 738 ( 10th Cir.
2004) (explaining that, for coverage to apply in a claims-madeé policy, “the discovery of the injury
and the claim-filing date must fall within the policy period.;’). |
Moreover, Appellant believed the date on which vCarolina Casualty’s insured learned of its
‘ potential liability was relevant and admissible in ;[he underlying case: “It was merely mentic;ned
that Appellant had feceived information .. . . that [Cérolina Casualty’s insured] héd notice of
. Appellant’s claim prior to their -ﬁotifying their insurer of the same and that, should such a claim be

proven, it cbuld affect a jury verdict.” (Appellant’s Brief, p. 14). Clearly,_i‘f Appellant believed
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the date on which Carolina Casualty’s insured leafned of its potential liability could affect a jury
verdict, then Appéllént believed the infor_rnativon was “otherwise admissible” at trial.
| 'Like the exé‘mple provided abg;ve by .the Uniform Law Commission, the statement made
by Crider’s attorney in mediatioﬁ was privileged, but the underlying evidence — the date on which
Carolina Casualty’s insured actually learned of its potential liability — was not pri\;ileged. Asa
result, the‘disclosure did not preélude Carolina Casualty. from seeking thé undérlying evidence
from its insured after the médiatiori.v That is exactly what Carolina Casualty did. After mediation,
Carolina Casualty issued a reservation of rights letter and requested information outside of
mediatién e;s to when the insured first learned abou£ the claifn. Carolina Casualty’s actions
éomplied with the plain terms of the Mediation Agreement and the ADR rules.
VApvpell_ant cites multiple cases that actually support the Circuit Court’s ruling in this case.
For example, Appellant c.ites‘ this Court’s unpublished decision in Hicks v. Hicks, Nb. 2011-UP-
124, 2011 WL 11733613 (Ct. App. March 24, 2011), for the rule that comniurﬁcafions during a
-mediation 'settlement conference shall be conﬁdéntial. Howéver; this‘ Court’s holding in Hicks
actually confirms that otherwise discoverable information cannot be rendered immune from
“discovery merely because it was used at mediation. In Hicks, a husband argued certain medical
expenses incurred by his wife should ndt have been admiitted into evidencé at a final hearing
because the bills were presented during a mediati_é)n;' 1d. at *2. This Court rejected that argument,
holding, “the Altéfnative Disputé Resolution Rul.es do not e_xﬁressly restric";t the adrﬁission of
evidentiary material provided during_mediation if that material was not creat¢d solely for the
mediation.” Id. at *3.\ Therefore, the fémiiy court did not err in admiﬁing the expenses.
| _Appellént also cites Sheldone v. Pennsylvania Turnpike Comm’n, 104 F. Supp. 2d 511

(W.D. Pa. 2000), for the rule that an admission made in a mediation is not adniissible or
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discoverable in a subsequént litigation. Of éourse, that rﬁle is correct. However, the information
Carolina Casualty sought was not an admission made in mediation. Instead, Carolina Casualty
asked its own insured for information outside of medi_ation about when it learned of the 'potentiai-
suit. The vDistrict Court in Sheldone speciﬁcally recognized that statements or knowledge obtained

outside of mediation were not protected from discovery: “The Court notes, though, that the '

_rationale underlying the mediation privilege does not justify precluding the Plaintiffs’ discovery

of the alleged admission or the facts underlying it independent and outside the scope of the
mediation process.” Id. at 515 (citing Fed. R. Evid. 408) (“This rule does not require the exclusion
of any evidence otherwise discoverable merely because it is presented in the course of compromise
negotiations.”). Therefore, the holdings in. Hicks and Sheldone actually support Respondents’
position here.

The South Carolina ADR Rules do not suggest that otherwise discoverable information can
be rendered immune from discovery by being disclosed at mediation. In fact; a review of the list
of “confidential” comrhunications in Rule 8, SCADRR, displays that evidence is not even the sort
of information contemplated by the rule’s drafters. Rule 8 lists the following examples of protected
mediation communications:

| (1) Views expressed or suggestions made by another party or any
other person present w1th respect to a p0551b1e settlement of the
e -~ dispute;

(2) Admissions made in the course of the mediation proceedlng by
another party or any other person present;

(3) Proposals made or views expressed by the mediator;

(4) The fact that another party had or had not indicated willingness
to accept a proposal for settlement made by the mediator; or

(5) All records, reports or other documents created solely for use in
the mediation.

Rule 8(a), SCADRR. The enumerated list clearly indicates- the intended scope of the

confidentiality provision in the rules. The confidentiality provision protects from a party using
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. admissions or settlement discussions. For example, if a party concedes in mediation he will likely
lose on a particular defense, that concession will not be vadmissible at trial. Héwever; lthe
confidentiality provision does not extend to the mere existence of substantive evidence.

The alternative interprefation of the ADR Rules — suggésted by Appellaﬁt here — would
create untenable and counterproductive rrio_tivatiohs; A party could attend mediation, discuss
every piece of negative evidence thqt has yet to be discovered, and then argue the opposing party
is barredh from conducting discovery on _those issues. Such a rule would encourage gamesman’ship

‘and sandbaggihg by the parties. Parties would be unable to mediate a case until all discovery had
been cémpleted. Even then, parties would be loath to partiéipate in a mediation that may close the
door on a potential defense or favorable evidence. Moreover, the rule would harm the trutﬁ-
seeking functio_n.of the litigation.process. The language in the Mediation Agreement expressly
disavows any such result, and pfovides — consistent with the ADR Rules — that otherwise
disco.verable or admissible evidence remains discoverable and admissible even if itis disciosed at
mediation. The Amended Complaint does not allege Carolina Caéualty used any confidential
evidence that was not othemise admissible or discdverable. Therefore, the Circuit Court properly
held the Amended Complaint failed to allegé facts sufficient td state a cause of action.

IL. By 6btaihing a. judgment in the amount of $500,000 in the underlying case,

Appellant is estopped from arguing here that his damages were actually
greater than $500,000. o

Appellant’s case rests on the idea that he was forced to accept a smaller sum for his
damages in the underlying action because Carolina Casualty used information from the mediation
to argue that coverage under its policy may not apply. However, damages are an essential element
of his breach of.b contract claim. Hotel and Motel Holdings, LLC, 414 S.C. at 652, 78.0 S.E.2d at

272. Therefore, to succeed on his claim for breach of the Mediation Agreement, Appellant must
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show that, but for the alleged breach, he would have .recovered more than $500,000 in.the
underlying lawsuit. His acceptance of the Offer of J udgment precludee that argument.

The Circuit Court correctly held a substantial difference exists between a Rule 68 Offer of
Judgment arrd an out-of-ccurt settlement. .When parties vsettle out of court, no judgment is entered
against thedefehdant. Tlre courtfs power is limited to its ability to enforce the settlement under
contract law. However, when a party accepts a'Rule 68 Offer of Judgment, the court enters a
judgment against the defendant. Rule 68, SCRCP. bThe judgnrent is bindlrrg and has all the
consequences of entry of judgmerrt by the court. |

The judgment worke both ways. Appellant obtained a birrding judgment against Carolina
Casualty’s insured in the amount of $500,000. By doing so, Carolina Casualty’s insured is
precluded from commg back and arguing that Appellant s damages in the underlymg case were
actually less than $500,000. L1kew1se Appellant is bound by the amount of the Judgment and he
cannot be heard to argue here that his damages actually exceeded $500,000. The Judgment. isa
ﬁnal,.'conclusive judgment and hae, all of the consequences of a final judgment. |

This Court adopted the doctrine of non-mutual offensive collateral estoppel in Beall v. Doe,
281 S.C. 363, 315 S.E.2d 186 (Ct. App. 1984). Thereafter, the South Carolina Supreme Court
- confirmed ncn-mutual offensive, collateral estoppel as the law of this State in South Carolina Prop.

- and Cas. Ins. Guar. Ass’nv. Wal-Mart Stores, Inc., 304 S.C. 210, 403 S.E.2d 625 (1991). This
Court explained the doctrine’s application in Middleborbugh Horizontal Prop. Regime Council of
Co-Owners v. Montedison,’ S.P.A.,320S.C. 470, 465 S.E.2d 765 (Ct. App. 1995): |

Under the dpctrine of offensive norl-mutual collateral estoppel, a

party may be prevented from relitigating issues actually determined

in a prior court action so long as the party estopped had a full and.
fair opportunity to litigate the issue in the first action and there are
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no circumstances which justify according him an opportunity to
retry the issue. o

1d at 475, 465 S.E.2d at 796. Each element is satisfied here. Appellant was the plaintiff in the
underlying legal malpractice case against Carolina Casualty’s i_nsured.‘ He had every opportunity
and moﬁvation to fully litigate the iséue of his damages, and he ultimately obtaiﬁed a binding
judgment against Carolina Casualty;s insur‘ed- establishing his damages to be $500,000. The
judgment was satisfied, and Appellant executed a Satisféctio_n of Judgment acknowledging
“satisfactibn and payment in _full of the judgment entered . . . against” Carolina Casualty’s insured.
(R. p. 83) (emphasis added). Therefore, offensive collateral estoppel applies. Appéllant cannot
attempt to relitigate the underlying lawsuit in this action to argue that he could have received more
damages in that case. |

The Colorado Court of Appeals addfessed a similar situation in Continental National Bank
v. Dolan, 39 Colo. App. 16, 564 P.2d 955 (Colo. App. 1997), cert. denied. A bank sued seeking
recovery of a debt under the terms of a bromissory note executed by ohé corporation and
guaranteed by individual guarantors. Id. at 18, 564 P.2d at 957-58. The corporation submitted a
Rule 68 Offer of Judgment, Which 'the bank accepted. Id As a result, a Rule 68 judgment was
entered against the corporation. /d. Then, the.bank proceeded against the individual defendants
and obtained a judgment in excess of the amount of the Offer of Judgment from the. corporation.

On appeal, the Court of Appeals held the trial court was .required to réduce the jl‘ldgments
against the individual guarantors to eqﬁal the amouht of the Rul\.e-68 judgment obtain‘ed against the
corporation pursuant to the Offer of Judgrrient. The acceptance of the Offer of Judgment againét
thé corporation was “wholly detefminative of plaiﬁ_tiff’ s claim against it as the principal debtor.”
Id. at 19, 564 P.2d ét 957. Because the débt owed.by the individual guérantors could not éxceed

the amount owed by the principal debtor — the corporation, the bank’s acceptance of the offer of
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judgment_ precluded the bank from arguing the individual guarantors owed more than the amount
of the accepted judgment. Therefore, the Court of Appeals held judgmehﬁ against the co-
defendants had to be reduced to the amount of the offer of judgment. /d. at 1'9;20, 564 p.2d at 957-
58; see also McCutcheon v. Hertz Corp. 463 So. 2d 1226 (Fla. 4th Dist.' _Ct; App. 1985), pet. for
cert. denied, 476 So. 2d '674 (1985) (holding acceptance of an offer of judgment preéluded
subsequent' suit against another tortfeasor because the jucigmeﬁt constituted the Iheasure of
plaintiff’s daméges); Hanley v. Mazda Motor Corp., 239 Mich._App. 596, 609 N.W.2d 203 (Cf.
App. 2000) (holding Rule 68 judgment constitutes a .judgment on the fnérifs and a binding
determination o‘f plaintiff’s damages arising out of a tort injury). » '
Acceptanée of an Offer of judgfnent has consequences for both parties. AS a fesult of
Appellant’s acceptance, a judgment was entered ‘against Carolina Casualty’s insured with all the
| legal effects of a judgment. However, Appellant — as the plaiﬁtiff in the underlying case — must
Be subjected to the same leéal effects of the judgment. The judgment determir\'led Ap'pellant’s
maximum damages in that case equaled $500,000.00. The judgment has been satisfied. Therefore,
‘Appellant is estopped from arguing that his damages in that case should have been greater.
Because he is bound by the jﬁdgment, Appellant cannot prove damages resulting fror'n'thé alleged )

breach of the Mediation Agreement. Thus, Appellant cannot establish an essential element of his

6 Appellant argues this case should be treated as if Respondents are joint tortfeasors with Carolina
. Casualty’s insured in the underlying legal malpractice case. However, the rule of joint tortfeasors
does not apply here. Respondents do not contend they are joint tortfeasors with Carolina
Casualty’s insured. Instead, Respondents argue Appellant bears the burden of showing damages
flowing from the alleged breach of the Mediation Agreement. The only damages he could show
are that his damages in the underlying legal malpractice casé were greater than the amount he
recovered in that case. However, by accepting the $500,000 Offer of Judgment, Appellant’s
damages in that case were determined to be $500,000. Because the judgment was satisfied,
Appellant recovered the full $500,000. Therefore, he is barred from making the argument in this
case that his damages in the underlying malpractice case exceeded $500,000.

18



breach of contract cause of action, and the Circuit Court properly dismissed Appellant’s breach of
contract claim.
‘III. The Circuit Court’s dismissal of Appellant’s SCUTPA cause of action was

proper because the General Assembly chose to exclude the business of
insurance from the scope of the SCUTPA.

The Circuit Court correctly held the SCUTPA does not apply to the business of insurance._
Instead, the General Assembly has enacted the Claims Practices Act and Insurance Trade Practices
Act tc govern an insurer’s conduct While handling a claim. In fact, the General Assembly made
this p051t10n clear: “This article [the SCUTPA] does not supersede or apply to unfair trade
practices covered and regulated under Title 38, Chapter 57, §§ 38-57-10 through 38-55-320. »7
S.C. Code Ann. § 39-5-40(c) (emphasis added). In Section 38-57-10, the General Assembly
plainly stated the purpose of the Insurance Trade Practices Act is to encompass all conduct in the
insurance business which constitutes an unfair or dcceptive act: ~_

The purpose of this chapter is to regulate trade practices in the
business of insurance . . . by defining, or providing for the

determination of, all the practices in this State which constitute
unfair methods of competition or unfair or deceptive acts or

7 The reference in § 39-5-40(c) contains an error that this Court has previously recognized. “[T]he
Insurance Trade Practices Act, which was codified as Chapter 55, was recodified as Chapter 57 in
1987, and section 39-5-40(c) was not revised to reflect that change. Clearly, the legislature
intended SCUTPA to exempt cases of unfair trade practices regarding the insurance business
because the Insurance Trade Practices Act specifically covers such cases.” Cleveland Ridge
Homeowner’s Ass’n, Inc. v. State Farm Fire and Cas. Co., 2006 UP-295, 2006 WL 7286092, *3
(S.C. Ct. App. June 26, 2006) (unpublished) (citing Trustees of Grace Reformed Episcopal Church
v. Charleston Ins. Co., 868 F. Supp. 128, 130-31 (D.S.C. 1994)).
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practices and by prohibiting the trade practices so defined or
determined.

S.C. Code Ann § 38-57-10 (emphasis added).® Because the Insurance Trade_P.ractice. Act aimé to
govern “all” practices in the “bﬁsiness of insurance” that constitute unfair or deceptive acts,
Se;tion 39-5-40(c) exempts the entire business of inéurance from the SCUTPA. |
Although South Carolina’s appellaie courts have never addressed this question in a
~ published opinion, the United States District Court for the District of South Carolina has repeatedly
held the SCUT_PA does not apply to insurance companies.’ The District Court in Trustees of Gracé
Reformed Episbopal Church, held “Chapter 57 clearly is intended to define and regulate all unfair
trade practices regarding the insurance business . ....” 868 F..Supp. ét 130. “Therefore, all ur;_fair
trade practices regarding the insurance business are regulated by the Insurance Trade Practices Act
. and are exempt from the coverage Qf SCUTPA.” Id at 130-‘31 (emphasis added). See also
Colonial Life & Acc;’dent Ins._ICo. v. American Family Life Assurance Co. of Columbus, 846 F.
Supp. 454 (D.S.C. 1994) (holding claim for insurer’s false advertising could not proceed under the
SCUTPA because the SCUTPA exémpted ins‘uran‘ce‘trade practices).
" The SCUTPA expressly exempts the busineés of insurance from its reach. Defending an

insured, participating in mediation, and raising coverage issues are all basic components of the

8 Appellant could not state a claim for violation of the Insurance Trade Practices Act because the

Act does not create a private cause of action. See Masterclean, Inc. v. Star Ins. Co., 347 S.C. 405,

- 415, 556 S.E.2d 371, 377 (2001) (holding that neither the Insurance Trade Practices Act nor the
Claims Practices Act create a private right of action). '

® This Court agreed with the District Courts in an unpublished decision. See Cleveland Ridge
Homeowners Ass’n, Inc., 2006 WL 7286092 at *3 (“Clearly, the legislature intended the SCUTPA
to exempt cases of unfair trade practices regarding the insurance busmess because the Insurance
Trade Practice Act specxﬁcally covers such cases.”)., :
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business of insurance. Therefore, the Circuit Court properly held the SCUTPA does not apply to
the conduct alleged in the Amended Complaint.

CONCLUSION

For the above-stated reasons, the Circuit Court’s Order dismissing the Amended Complaint |
should be affirmed. The Appellant’s A%nended Complaint fails to allege é valid c‘ause of action
under South Carolina law. |

The Amended Coniplaint fails to allege any breach of the Mediatibn Agreement.. First, the -
Amended Complaint does not- aliege Respondents communicated any confidential mediation
communications- to any thifd -parties or attempted to use the communications in a judicial
proceeding. Moreover, -the information contained in the communication was “otherwise
admissi_ble or discoverable.” Therefore, Appellant’s use of the info@ation at rhediation did not
* render the information immuns from subsequent discovergf outside of the mediation. That is all

Carolina Casualty did here. It asked for information 0utsi?l_e of the mediation about a topic that
was bofh discoverable and admissible'. - The Mediation Agreement, consistent with South
Carolina’s ADR Rules, expfessly provided such information could not be “rendered inadmissible
| or not discoverable as a result of its use in tﬁe mediation.”

Second, the Amended Comﬂaint also fails to allege damages resulting from the alleged -
breach. To prevail, Appellant must be able to" show that, but for the alleged breach of the Mediation
Agreement, he would have recovered more in thé underlying lawsuit. However, Appellant
accepted an Offer of Judgment and obtained a judgment against Carolina Casualty’s insured in the
underlying lawsuit. Therefore, he is estopped from arguing in fhis subsequent action fhat his
damages in that case were actually more than. the amount of the judément he obtained by virtue of

v r
accepting the Offer of Judgment.
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The Circpit Court’s dismissal of Appellant’s 'SCUTPA claims was proper; The Circuit
Court correctly read South Carolina Céde § 39-5-40(c) as exémpting thé entire business of
~ insurance frofn the scope of the SCUTPA. The District Courts have ruled the business of insurance
is exempt from the SCUTPA and is instead 1eft to the administrative supervision of the Department
éf Insurance. The General.v//\ssembly stated its intent in the statute in unambiguous terms:. the
- SCUTPA “does not . . . apply to unfair trade practices covered and regulated” by»the Insurance
Trade Practices Act. S.C. Cod¢ Ann. § 39-5-40(c). The Insurance Trade Practices Act sets out to
define “all the praqtices'. }. - which constitute . . . unfair or deceptive acts or practices . ...” S.C.
Code Ann. § 38-57-10.
"Therefore‘, the Circuit Court’s Order dismissing the Amended Complaint should be

affirmed.
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