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STATE OF SOUTH CAROLINA ) INTHE COURT OF (Se
: ) ) GENERAL SESSIONS
* COUNTY OF __ LEXINGTON _ ) 0 FAMILY COURT
) JUDICIAL CIRCUIT
)
Alfonso Ware, Jr. #168464 ) APPLICATIONFOR -
~ Name of applicant and Inmate number (if applicable) ) - FORENSIC DNA TESTING
' )
_ ) ORIGINAL INDICTMENT NO.
IN THE INTEREST OF ) .
) _90 .GS-_32- 0056
) .
Juvenile ) OR
) S T
v. ) ORIGINAL Pmmeﬁﬂb R
) ;,%I =
State of South Carolina ) -JU- ST ;’“
) 0% 2 "
w2D L

INSTRUCTIONS —READ CAREFULLY -)338 s
\c

In order for this application to receive consideration by the Court, it shall be in writing ,(legibly
handwritten or typewritten), signed by the applicant. and verified (notarized), and it shall set forth in
concise form the answers to each applicable questxon If necessary, apphcant may continue an answer to a
particular question on the reverse side of the page oronan addmonfl page. Applicant shall make clear to

which question any such continued-answer refers. ; 1

i
i

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for pequry Applxcants should, therefore, exercise
care to assure that all answers are true and correct.: . ‘ .

If the application is taken in forma pa@em, it shall mclude an affidavit (attached at the end of the
form) setting forth information which establishes that apphcant will be unable to pay the fees and costs of
the proceedings. When the application is complemd, mg_qngm_l shall be mailed to the Clerk of Court for
the County in whxch the applicant was convicted or adjudicated. -

I understand that DNA testing is only available if I' have been convicted or adjudicated of an

offense listed in S.C. Code Ann. § 17-28-30, that I am currently incarcerated for that offense, and that I
am asserting that I am innocent of the offense. Further, if the conviction or adjudication was the result of
a plea of guilty or nolo contendere, the application must be filed within seven years of the date of

sentencing.

(3

Identify the proceedings in which the applicant was convicted or adjudicated:
_Jury Trial, June 1990 term of Lexington County Genexal

- Sessions Court.
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2.

3.

5.

*

Give the date of the entry of the judgment and sentence: ___June 27, 1990.

and current place of incarceration: Broad River corr. Ingt., Columbia, $G. .

. Identify all previous or-.engoing proceedings; together with the grounds thereim gsserted, Qaken ‘by

Lrany Gyt bt e ler o satar oot omalew <

. . : £ H 2 LI S SN | =
(s) Direct hppeal;State v.Wre,ORNo. ‘92840-17 -(Ct.App. Piled Feb. 24,1992).

R N N R B

(b) PCRsdenied June 16,1995; Sea back of this page far groumds.

the applicant to secure relief from his conviction or adjudication:

(c) Wit of Certiorari to S.C. Supteme Court; dénied on Rov. 8, 199%.

Make a reasonsble attempt to identify the physical evidence or biological material that

 should be tested: ‘The alleged murder weapon. Clothing that I wore the day

&emm,waehmgggmmg;a .

Identify the specific type of DNA testing being sought:

Explain why the identity of ﬂi:e applicant was or should have been aisigr\iﬁéant issue during the
original court proceedings, th;’wimstandingme fact that the applicant may have pled guilty or nolo
contendere or made or is all_gged to have made an incriminating statement or admission as to
identity: I ' : :

-secutions theory about how the miurdgs::occurred, .
Explain why the physical evidence or biological material sought to be tested was not previously
subjected to DNA testing, or if the physical evidence or biological material sought to be tested was
previously subjected to DNA testing, provide the results of the testing and. explain. how the
requested DNA test would provide a substentially more probative result: :

To ty knowledge the material was never tested. My attomey did not reguest

SCCA DNA 101 (04/2009) . ' 20f S



that: it -be tested, 'and. I do not know if the police tested it or not.

Explain why if the DNA testing produces exculpatory results, the testing will constitute
new evidence that will probably change the result of the applicant’s conviction or adjudication
ifa new trial is granted and is not merely cumulative or impeaching:

Because 1f none of the victim's blood is found on the weapon

crimyiclothing, it would prove that I could not have shot the

victim..

I agsert that I am actually innocent of the listed offense, that this offense is listed in S.C. Code Ann.
§ 17-28-30 and that I am current!y incarcerated for the listed offense.. I attest that this application
is made to demonstrate innocence and not solely to delay the execution of a sentence or the
administration of justice.

IfDNA testing is conducted and results are determined to be mculpamry by the Court, I

.understand that:

(@  The Court may hold me in contempt of court if it determines that my assertion of actual
innocence was intentionally false; .

(b)  The Court may assess the cost of any DNA testing against me;

(c) The South Carolina Department of Corrections may use this determination to deny good
conduct credit; and,

()] The Department of Probation, Parole, and Pardon Services can use this determination to
deny parole

: ]
Alfonso Ware, Jr. %L_%__@/
Print Applicant Name Signature of Appli )

SCCA DNA 101 (04/2009) 3of5



STATE OF SOUTH CAROLINA )
) VERIFICATION
) R

County of LEXINGTON

I being duly sworn upon- my oath. depose and say that I have

Alfonso Mare, Jr. ..
subscribed to the foregoing application; that I know the contentsthereof; and that the matters and
allegations set forth are true.

SWORN sa ad subscribed before me ﬂusj”%/ .
day of
LMADA/ \if S‘N e (LS)

"~ Signature of Apyiidant

Notary Public
) My Commlssion Expires
My Commission Expirw Elerch 5 2518

SCCA DNA 101 (04/2009) 4of5



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I _nmm‘_n._, hereby apply for leave to proceed in this action without
prepayment of fees or costs or security therefor.. In support of my application I declare under
penalty of perjury that the following facts ere true: _

(1) Iamthe applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or nge
security thereof, .
442
Signature #f Applicant

SWdRN and subscribed before me this é o

QW Mé)’ LS)

*'Notary Public . 2 ;
4,2018
My Commission Expires: M:y mw
]
!
|
:
.
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January 30, 2013

ow = T
.-_ "‘ b _‘_.
XIs &
ZRr ™~ |
’ 'S)O- w B
=0 ﬁ-,
.The Honorable Beth Carrigg, Clerk of Court - 205 = '
205 East Main Street ‘_;%‘g = |
\ S R
Lexington, South Carolina 29072 = ol

RE: Application for rbrenuc DNA Testing

Dear Ms. Carrigg:

Please find enclosed for filing an original and two copies

of an Application for Forensic DNA Testing. Please return a
cloek-stanped copy to me for my record.

-

Y

.\
Your help with this matter is appreciated. .

8incerely,

.
s/__\A 2@4 ‘
' fonso wafe.' Jv,

Broad !u.ver OOrtect:lonal Iuat.
uonticello - 286

4460 Broad River Road
c::lnmlb:la, South Carolina 29210
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STATE OF SOUTH CAROLINA )
IN THE COURT OF GENERAY,
COUNTY OF LEXINGTON. § » PR B 1: 00

THE STATE OF SOUTH CAROLINA, ) EEEEKA' %‘Aﬁgb%
) . I Exnmgm% SC
vs- ) ORDER REGARDING MOTIO
) FOR DNA TESTING
ALFONSO WARE, JR., (#168464), )
. )  Indictment Number: 1990GS3200056
Defendant. )

The defendant has submitted a motion for DNA testing under the Access to Justice Post-
Conviction DNA Testing Act, S.C. Code Ann. §17-28-10, et seq. He was convicted of Murder
by a jury and sentenced to life imprisonment on June 27, 1950. Pursuant to the Act, the court

directs the following actions.
| 1) The Clerk of Court is to file the application. The court finds that the applicant
ﬂﬂl qualifies for indigent status under §17-28-60.
‘#I 2) The application does not indicate a request for appointment of counsel. Under §17-

28-60, the applicant is to request counsel in his application. The court is unaware of
any ongoing PCR action that falls under the language of 17-28-60. The court will
consider appoinnnént of counsel if these proceedings reach a stage where the
application is determined to be sufficient to proceed further.
3) Under §17-28-50(A):
a. a copy of the documents filed sha]lbefomrdedby’thederkofCourttothe
Solicitor's office of the 11" Judicial Circuit.

b. The Solicitor's office is responsible for notifying the Attorney Gegeral's

- A TRUE COPY

Tex, CO.



c. The Solicitor's office is responsible for notifying the custodian of evidence:
d. The victim's family is to be notified under §16;3;1505, et seq., S.C. Code
4) Under §17-28-50(B):

a. The Solicitor and/or the Attorney General shall file a response within 90 days
of the date that a copy of the application is forwarded by the Clerk of Court.
If additional time is needed, the prosecuting agency or agencies may file a
request for an extension of time.

b. The victim (as defined under §16-3-1505, et seq.; S C. Code Ann.) may file a

response within 90 days of the filing of the applicaﬁon or wnhm any time

frame permitted by the court.
ﬂ/“ S) Under §17-28-70:
#1 a. The Solicitor's office is to forward a copy of this order to any custodian of

evidence, and the custodian of evidence is hereby ordered tqu)res'je:rve all
physical evidence and biological material retated td-ih@xmderj&ing‘; murder
charge. .

b. The custodian of evidence is further ordered 1o prepare an inventory of the
physical evidence and biological xixateﬁal, and cdff'or'war&a,ooﬁy‘oftmat :
inventory to the applicant, the Solicitor/Attorney General and the court.

c. Ifthe. eustodian of evidence indicates that'the ev‘idé’ni:e has béeh*'ibst- or
destroyed, the custodian must corhiply with §l7-28-70(C) '

6) Under §17-28-80, if any physical evidence or blologwal matenal has prev:ously been
submitted for DNA testing, the Solicitor/Attorney Gener\alshall produoe'all written



reports and laboratox;y reports related to the DNA testing, including underlying data
and lab notes.

7) The court shall be notified of any issues related to preservation of evidence, with a
copy sent to the-parties. [See, for example, the Preservation of Evidence Act, §17-18-

300, et seq. which went into effect in 2009.]

AND IT IS SO ORDERED.
{ )
July 26, 2013 W :
William P. Keesley -
Chief Judge for Administrative Purposes

General Sessions, 11® Judicial Circuit

#3




IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
. -_ =) FOR THE ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON* : ) Case No: 1990-GS-32-0056
STATE, 3360722 F 20 RESPONSE TO DEFENDANT"S -
) APPLICATION FOR
V. BT A a0 FORENSIC DNA TESTING AND

LERK O COUF MOTION FOR SUMMARY DISMISSAL

ALFONSO WARE, JR., % 3 TON, DC
DEFENDANT.

This matter comes before the. C6m by way of an application for Post-Conviction DNA
Testing pursuant to S.C. Code Ann. §l7-2'8-l,0,'.el seq. The Lexington County Solicitor’s Office
has notified the Attomey General’s Offic, the Lexington County Clerk of Court, the viotim's
family, and the custodians of _evidence* m the Lexington County Sheriff's Department, West
Columbia Police Department, South Carolina- Law Enforcement Division (SLED), and the
Lexington Medical Center of this application in'compliance-with statute and Order dated July 26,
2013, of the Honorable William P. Keesley. For the-followin'g reasons, this Application should
be summarily dismissed. ‘

Procedural History

The Defendant is mcarcerated in the South Carolina: Department of Correcnons (SCDC)
pursuant to the Lexington County Clerk of Court’s Order of Oommxtmcnt. The Lexmgton
County Grand Jury indicted the Defendant at the January 1990 term for Murder (1990-GS-32-
0056). Thomas Bellinger, Esquire, and H. Patterson McWhirter, ‘Esquire, represented. the
Defendant on the charge. Assistant Solicitors R. Knox McMahon and L. Lisa McPherson

appeared on behalf of the State. The Defendant proceeded to a jury trial on June 25, 1990, and he |

Page 1 0f11

10

ORIGIAL

-



was found guilty as indicted. The Honorable Hubert E. Loﬁg sentenced thé .Defendant to -

confinement for a period of life.

On July 3, 1990, H. Patterson McWhirter, Defendant’s trial counsel, filed a timely Notice -

of Appeal on the Defendant’s behalf, Robert M. Dudek of the South Carolina Office of Appellate
Defense perfected the appeal on the Defendant’s behalf, The South Carolina Supreme Court
aﬁrme@Defendant's conviction and sentence. See State v. Ware, Op. No. 92-MO-17 (S.C. Ct
App. Filed February 24, 1992).

. The Defendant subsequently ﬁlgd a Pc;si-Conviétion Relief (PCR) Application on August
21, 1992. The State filed its return on October 9, 1992. On May 2, 1995, the Honorable Daniei E.

Martin held an evidentiary hearing. The Defendant was present at the PCR hearing, and Wayne

Floyd, Esquire, represented him. By Order dated June 16, 1995, and filed June 21, 1995, Judge
Martini denied and dismissed the Defendant's application.

Wayne Floyd, the Defendant’s PCR counsel, filed a timely Notice of Appeal on the
Defendant’s behalf on July 19, 1995, and submitted a Petition for Writ of Certiorari on June 5,
| .1996. On. November 8, 1996, the South Camiina Supreme Court denied the Petition. On
December 19, 1996, the Court denied a Petition for Rehearing; |

On March 11, 1997: the Defendant subsequently filed a-Petition for Writ of Habeas
Corpus in U.S. District Court. The Honorable Charles E. Simons, Jr., denied the Petition by
Order dated January 14, 1998, and filed January 16, 1998. The Defendant appealed this decision
to the U.S. Court of Appeals for the Fourth Circuit. The Court affirmed the dismissal of the
Petition by Order dated June 2, 1998, and filed June 4, 1998. |

The Defendant filed a second PCR Application on February 10, 2000, alleging that he
' had newly discovered evidence that warranted another evidentiary hearing, The State filed its

Page 2 of 11
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Return and Motion to Dismiss on Apnl 13, 2000. The Honorable J.C. Nlcholson. Jr heard the -

Motion to Dismiss on June 14, 2001 Judge Nxcholson denied the Motion to Dismiss by Order
dated July 12, 2001, which was filed on July. 17, 2001, and by Order dated July 31, 2001, which
was filed on August 7, 2001. On August 27, 2001, the Honorable G. Thomas Cooper held an
evidentiary hearing. William Rast, Esquire, represenfed the Defendant. Ehzabeth McMahon,
Esquire, of the South Carolina Attorney General’s Office, represented the State. Judge Cooper
denied the application by Order dated October 9, 2001, which was filed on October 26, 2001. |

The Defendant filed a third PCR Application on December 6, 2001, alleging that his trial

counsel was ineffective for failing to challenge his confession and for failing to object to the trial"

court’s ruling pertaining to the validity of his confession, The Defendant further alleged that he

did not knowingly and intelligently waive his right to appeal from the demal of his second PCR

Application. The Honorable Marc H. Westbmdk held an evidentiary hearing on January 6, 2003.

The Defendant was present at the hearing, and Richard Breibart, Esquire, represented h:m. Allen

Bullard, Esquire, of the South Carolina Attorney General’s Office, represented the' State The-.-g |

Honorable Marc H. Westbrook denied the application by Order dated January 27 2003 and ﬁled?-" :

February 4, 2003. : - f‘
On August 14, 2003, the Defendant ﬁled a founh PCR Apphcauon agamst tns :PCR

counsel for failing to appeal his tlnrd PCR Applwatxon. The State made xts Retum and Motion to

Dismiss on March 31, 2004, The Honorable Clyde N. Davis; Jr., beld an eyxdenuaty‘heanng into -

the matter on October 21, 2005. The Defendant was present at the hearing, and Tommy A.
Thomas, Esquire, represented him. Sabrina C. Todd, ‘Esquire, of the: South ‘Carolina Attorney
General’s Office represented the State. The Honorable Clyde-N: Davis, Jr.; by Order dated

Page 3 of 11

12 ’



November 14, 2005, apd filed on November 21, 2005, granted thg Defendant’s Application,
which allowed the Defendant a belated review of the demal of his third PCR Application.
~On December 15, 2005, Tommy A. Thomas, Defendant’s counsel for his fourth PCR
Application, filed a timely Notice of Appeal on the Defendant’s behalf and a Petition for Writ of
Certiorari for Defendant’s third PCR Application. On September S, 2007, the South Carolina
Supreme Court denied the Petition.
| Facts

On November 25, 1989, an individual who heard a loud collision outside of his home
found Robert Chanon injured in a vehicle on Holmes Sﬁeet in West Columbia. Law enforcement
found a pistol in the vehicle on the passenger’s side ﬂoorbdard, which police later confirmed to
be the murder weapon, and money ‘in Chapon;s hands. Chanon was incoherent when law
enforcement arrived. | .

Emergency Medical Services (EMS) arrived on the scene and removed Chanon from the
car. When EMS removed him, they identified a gunshot wound, and law enforcement found two
pieces of aack'cpcaine in his seat. Chanon stated that someone shot him on cratk alley. EMS
tr#nsported Chanon to the hospital. In the emergency room, he told his gulfnend that an
unfamiliar black man shot h;m |

Three days after the shootmg, the police received a tip that the Defendant was involved.
An officer located the Defendant and asked him if he knew about the shooting. The Defendant
_ responded that he did, and he voluntarily went to the police station where the police gave him

Miranda warnings. At this point, the Defendant began talking and gave the officer a confession.

An officer typed up the Defendant’s statement. Then the Defendant initialed and signed the

statement. The Defendant stated that he had shot Chanon after Chanon had stolen his crack and

Page 4 of 11
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money right out of his hand. He also stated that he had thrown the pistol into the car as Chanon
drove away. '
The day after the Defendant confessed to the shooting, Chanon died-from the gunshot

~\ -

wound.

At trial the Defendant testified that the deceased, while in his car, approached him about
purchasing crack. H_e'testiﬁ,ed that the deceased snatched the crack out of his hand and drove
away, and, on cross-examination, the Defendant denied stating that the deceased stole his money
as well. He further testified that he threw the gun in the car, but denied intentionally pointing the
gun at him or pulling the trigger. He also testified that the gun might have gone off when he
threw it in the car. ) | '

‘Material Requested to be Tested

In this current Application for Forensic DNA Testing, the Defendant requests the
following-ﬁateriél_‘be tested:

1. “The alleged murder weapon.”

2. “Clotlﬁng that [be] wore the day the murder occurred, which were seized by the

police.” |

Requlrements of the Forensic DNA Statute

The Access to Justice Post-Conviction DNA Testmg Act, S.C. Code Ann. §l7-28-10 et
seq., authorizes ‘a pexson who is currently incarcerated, who pled not guilty to certain offenses,
who was @mumﬂy convicted of the offense, and who asserts he.is inndcent to apply for
forensic testing of his DNA and any physical evidence or biological material related, to his

convxctlon.

. Page 5 of 11
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The Act requires that the Defendant identify the evidence that should be tested. The Act

requires that the Defendant specifically articulate the basis for his request for additional testing

and the gpeciﬁc testing sought. Further, the Act requires that the Defendant explain why his
identity was or should have been a significant issue during the original trial of his case. The Act
also requires that the Defendant explain why material to be tested was not previously subjected

. to testing or why additional testing would provide a substantially more probative result. Finally,

the Act requires that the Defendant explain why, if the testing were to produce exculpatory
results, the results will constitute new evidence that would change the results of the Defendant’s
conviction. |

The Court jshall not oxier DNA testing of the Defendant’'s DNA and the physical

evidence or biological material untl it makes a finding that the Defendant has established each
of the following factors by a preponderance of the evidence (S.C. Code Ann. § 17-28-90(B)):

1. the physical evidence or biological material to be tested is available and is potentially
in a condition that would permit the requested DNA testing;

2. the physical evidence or biological material to be tested has been subject to a chain of
custody sufficient to establish it has not been substituted, tampered with, replaced, or
altered in any m;terial aspect, or the testing itself may establish the integrity of tﬁe
physical evidence or biological material; _

3. the physical evidence or biological material sought to be tested is material to &e issue
of the defendant’s identity as the perpetrator of, or accomplice to, the offense
notwithstanding the fact that the Defendant may have pled guilty or nolo contendere
or made or is alleged to have made an incriminating statement or admission &s to

identity;
‘Page 6 of 11
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. the DNA results of the physical evidence ‘or biological material sought to be tested

would be material to the issue of the defendant’s ideatity as the perpetrator of, or
accomplice to, the offense notwithstanding the fact thax‘the Defendant may have pled
guilty or nolo contendere or made or is alleged to have made an mcmmnanng
statement or admission as to identity; s

. if the requested DNA testing produces exculpatory results, the testing will const:tute

new evidence that will probably change the result 'of the defendant’s conviction or

adjudication if a new trial is granted and is not merely cumulative or iinpesching;

. the physical evidence or biological material sought to be tested was 'ndtﬁtgiiidusiy

subjected to DNA testing, or if the physical evidence or biological matenalsought to

be tested was previotsly subjectéd to DNA testing, the requested DNA test would

provide a substantially more probative résult; and , B ' o

. the application is made to ‘demonstrate innocence and not solely todelaythe

execution of a sentence or the adninistration of justice. o
Failure to Meet the Requirements Set Forth in the Statute

The Defendant has failed to meet the requirements set forth in the: statute by a

?

preponderance of the evidence. Specifically, the Defendant has not explainéd-why his identity
was a significant issue during the original trial of the case. The Defendant placed Limself at the
scene of the crime prior to and during the trial. Prior to trial, the Defendant admitted to shooung
the deceased:afier the deceased stole crack and money from him, and he-admitted to throwing a
gun into the car. The State had the benefit of the Defendant’s confession and used it against him
during the trial. Moreover, the deceased was found w1th money in hxs hand and crack in his seat.

A gun also was found in the car. The Defendant provided information to law enforcement that

Page 7 of 11
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. -only a person at the scene of the crime would have known. Additionally, all of the physical
evidence corroborated the Defendant’s version of what happened

Further, the Defendant testified under oaththat-the.decaased approached him, stole from
him, and that he threw a gun mto the W’s car. He testified that he did not know if the gun
went off. At trial, the Defendant placed himself at the scene; he placed the murder weapon in his
own hands. Identity of the Defendant was not a significant 1ssue at the original trial.

. This case was properix submitted to the jury to decide guilt or innocence. The trial judge '

allowed two lesser included verdicts to be submitted to: the jury. The jury had the: option to
convict the Defendant of Murder, Mansleughter, or Involuntary Manslaughter or to find the
Defendant not guilty. The jury was the sole finder of fact in this case, and it determined that the
Defendant was guilty of Murder after having receivnd all of the testimony and evidence
presented during the trial. 'I‘héDefendant had the opportunity to present his defense at trial. He
took the stand and testified c’m his own behalf. The jury weighed all credible evidence and

The Defendant asserts in this Application that “if no blood is found on [kis] clothing or
the weapon, it would dxsprove the prosecution[’]s theory about how the murder occurred.”
Whether or not there is l;lood on the murder weapon or on the Defendant’s clothing'vis

inconsequential. Even if DNA results were to demonstrate that the victim’s blood was not on the

murder wenpon or on the anendant’s clothing, that.information would not provide evidence
inconsistent with the State’s theory of the case. The Defendant, through his verbal and written
confession, created the Staie’sitheory of the case, which was corroborated by the evidence and
other witnesses. More unportantly, it would not demonstrate evidence that would suggest anyone

other than the Defendant was mponsxble for the murder. The Defendant has failed to describe

! Page 8 of 11
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adequately how DNA testing would exclude him to-the extent that it would change the eutcome
of the trial, |
Additionally, the murder weapon and the Defendant’s clothmg cannot be tested because

they are no longer available. Thxs murder occurred twenty-four years ago and these items cannot

be located. ’

The Lexington County Clerk of Court does not have any evideace from the tial. On
August 24, 1998, the Honorable William P. Keesley signed an- Order for Release of Evidenee;
which ordered that the items in evidence be released from'the: Clerk’s Office‘to the State for
distribution to their rightful owners. | |

The Lexington County Solicitor's Office does not have any'-evidénce»"ﬁ‘e;h the-trial. On
August 22, 2013, Chief Investigator Matthew W. Martin of the Eleventh Judmxal Cucmt

Solicitor’'s Office contacted Howard Jermgan, an investigator in the SO]ICltOt' s Oﬂice, who

performed a review of the records in-the Solicitor’s Office. Mr. Jernigan Was,not;’ablev.tor»loeate'

cither the evidence or any paperwork relating to the transfer of evidence: ‘in’this - case.
Additionally, Mr. Martin contacted Debbie McDapiels. the Solicitor’s Office Records Custodian,
who informed him that the only files still in existence date back to 1992,-because a flood, which
was caused by burst pipes, in 1995 destroyed the files stored in the basement of the Solicitor’s
Office. _

The West Columbia Police Department does not ha’ve' any evidence ﬁ'om the trial. On
August 26, 2013, Investigator James P. Sullivan, the ﬁvidence Custodian for the West Columbia
Police Department, informed the’ Solicitor’s Officer that a review of Wect Columbia evidence
records revealed that the West Columbia Police Department did not take any property into

evidence in reference to this case,

Page 9 of 11
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SLED does not have any evidence from the trial. On September 10, 2013, Sharon Hunt,
SLED/Forensic Services, provided the Solicitor's Office with copies of its case files. A review of

its files revealed that R.M. Freeman picked up the murder weapon and all other evidence tested.

He returned the items to the Lexington County Sheriff's Depamﬂenton January 23, 1990, prior

to the trial. SLED records do not indicate that it took possession of the evidence aﬂ:er the trial.
The Lexington Medical. Center does not have any evidence from the trial. On September
12, 2013, Wendi C. Knight, MLS (ASCP), the Lab Manager at the Lexington Me&ical Center,
informed the Solicitor’s Office in a swom affidavit that the Lexington Medical Center no lonéer
has any specimens for testing as it relates to this case. She also informed the Solicitor’s Office
that the lab records do not indicate that any DNA testing was performed at the Lexington

Medical Center.

The Lexington County Sheriff's Department does not have any evidence from the trial.

On September 17, 2013, Sergeant Douglas A. Noirak, the Sergeant of Evidence for the Lexington
County Sheriff's Department, informed the Solicitor’s Office that after he performed a search of
the evidence room and old records, the only item found was an incident report with case numﬁer
89-38992 and that no other eﬁdenoe could be located as it relates to thxs matter.

Thus, all custodians of evidence have indicated that they do not have in their possession

any evidence as it relates to this case.

Page 10 of 11
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Conclusion
WHEREFORE, based on the foregoing, the State respectfully requests that the Court deny
Defendant’s Application f§r Post-Conviction Forensic DNA Testing because the Defendant has. not
articulated why DNA testing would prove prébative or change the outcome of his trial. Furthermore,
it is factually impossible to perform DNA twtmg, as the éviden’ce no longer exists.
Thus, this Application should be summarily dismissed for its failuire to meet each factor

. required by a preponderance of the evidence.

' Chnstopher .'Semellas
Senior Assistant Solicitor

_‘Eleventh Judicial Cireuit Solicitor’s Oﬁee
205 E. Main Street

Ixxmgton, South Carolina 29072

October 22, 2013

Page 11 of 11
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ORIGINAL

STATE OF SOUTH CAROLINA .. R IN THE COURT OF GENERAL SESSIONS
Sy b " :FOR THE ELEVENTH JUDICIAL CIRCUIT
)" Case No: 1990-GS-32-0056

COUNTY OF LEXINGTON
TELR B
' : o 22) bz kkFIDAVIT OFSERVICE BY MAIL
STATE, BT h vt e
v Cotri R 'ouﬁ“
- LEXING'K‘ ok

ALFONSO WARE, JR., #168464, )
: )
DEFENDANT., )
)

l. Taman employee of the State in the above-captioned action.

2. Regular communication by mail exists throughout: the State of South Carolina and that
this is a proper circumstance of service by mail.

3. I have this day served a copy of the State’s Response and Motion to Dismiss in the
above-captioned matter on the following person by depositing same in the United States
mail, postage prepaid:

Alfonso Ware, Jr., #168464

Broad River Correctional Institution
Monticello — 286

4460 Broad River Road

Columbia, South Carolina 29210

a0

Christopher G. Samellas
Senior Assistant Solicitor

October 22, 2013
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. State of Sonth Caroling -.. NAL o
s - Office of the Solicitor GREGE 1| S
Eleenth Fudirial Circnit IO

LEXINGTON COUNTY JUDICIAL CENTER
205 E. MAIN ST. ROOM 309
LEXINGTON, SOUTH CAROLINA 29072 -

COUNTIES
EDGEFIELD / LEXINGTON
McCORMICK / SALUDA
PAXES: (803) 785-8431 or (803) 785-8255

> . TELEPHONE: (303) 785.8352
. ‘ .—‘;f‘ =~ "' A l !
- DONALD V, MYERS
. Solicitor
October 22, 2013 -
om =
Alfonso Ware, Jr., #168464 EQE*— D een
Broad River Correctional Institution FF, = - -
Monticello - 286 200N L
4460 Broad River Road Qar o
Columbia, South Carolina 29210 o ;‘g T
: . o 0%
Re: State v. Ware, #168464 (1990-GS-32-0056) . _ - e =

Dear Mr, Ware:

Please find enclosed the State’s Response to the Defendant’s Application for Forensic
DNA Testing and Motion for Summary Dismissal.

Sincerely,

Senior Assistant Solicitor

cc: The Honorable William P. Keéaley.
Lexington County Clerk of Court
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STATE OF SOUTH CAROUNA (g8 W t: § FHiE COURT OF GENERAL SESSIONS ﬂi

COUNTY OF LEXINGTON _ ).

)\‘ (’“\\G\"

' THE STATE OF SOUTH CARQL A ';(\ 9‘3

v '.' 2w

ORDER OF THE INTENTION

TO SUMMARILY DISMISS THE
APPLICATION FOR DNA TESTING
Indictment Number: 1990GS3200056
Warrant Number:  C560956 -

. -VS-
ALFONSO WARE, JR., (#168464),
Defendant.

Nt s S aat o o

The court gives notice of its intention to summarily dismiss the application of the
defendant for DNA testing under the Access to Justice Post-Conviction DNA Testing Act, S.C.
Code Ann. §17-28-10, et seq. Based on the record at this point, the court sees no purpose for

. further proceedings and indicates to the applicant/deferidant and the Solicitor that the action will

be summarily dismissed for the reasons stated below, unless the applicant/defendant raises
questions of fact or law related to the issues addressed in this t'>rder and the Response of the
Solicitc;r filed on October 22, 2013. The applicant is given uxitil 5:00 p.m. on Friday, June 13,
2014, in which to file his reply to the proposed dismissal. Upon receipt of the reply (or if none is

- filed), the court may order the application dismissed, may allow the applicant/defendant to file an

amended application, or may direct that the application continue.
Mr. Ware was convicted of Murder by a jury and sentenced to life imprisonment on June
27, 1990. By order of July 26, 2013, the court directed that the Clerk of Court file this
application. The order also tracked the statutes to set out the procedure to be followed.
PROCEDURE
It was noted in the order that the defenﬂant had not indicated a requesf for. counsel, and

the order stated that the court would consider appointment of counsel, if these proceedings reach
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a stage where the appheatron is determined to be snt‘ﬁcxent to prooeed further.. A copy of the
documents filed was forwarded by the Clerk of Court to the Solicitor's office of the 11* Judicial
Circuit.

The Solicitor's office was alerted that it was responstble for notifying the Attorney
General's office, that the Solicitor's office was responsible for notifying the custodran of
evidence, and that the victim's family was to be notified under §16-3-1505 et seq S.C. Code

- Ann. The State was g’ven 90 days in which to file a response and the victim (as deﬁnedunder_

§16-3-1505, et seq., S.C. Code Ann.) was allowed to file a response within'00.days of the filing

~ of the apphcatxon or within any time frame permitted by the court.

The order further stated that, under §17-28-70, the Solrcntor‘s oﬁce was to forwarda -
eopy of this order to any custodian of evidence, and the custodmn of evidence:was ordered to. ..
preserve all physical evidence and biologieal material related to the underlying mnrder:eharge. : |
The custodian of evidence was t'urther ordered to prepare an inventory of the;physicai evidence
and biological material, and to forward a copy of that inventory to the applicant, the'
Solicitor/Attorney General, and the court. If the custodian of evidence indicated that the
evidence has been lost or deemyed, the custodian was directed to comply with §17:28-70(C).

Under §17-28-80, if any physical evidence or biologieai material had previously been

" submitted for DNA testing, the Solicitor/Attorney General was to produce all written reports and

laboratory reports related to the DNA testing, mcludmg underlymg data‘and lab notes.
Finally, the court duected that it was to be notified of any issues.related to preservauon of

evidence, with a copy sent to the partres. The parues were told to review the Preservation of

Evidence Act, §17-18-300, et seq. which went into effect in 2009. .
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_ FACTUAL RESPONSE
" On-October 22, 2013, the Solicitor's office filed a Response and Motion for Summary

Dismissal. The 'response recites the procedural history of the defendant's murder conviction,

including 4 PCR applications and various appeals.

It asserted that the underlying incident occurred on or about November 25, 1989, in West
Columbia. Police were called when a vehicle crashed outside an individual's home. The police |
found Robert Chanon in the vehicle Aand‘determined that he had been shot. He was still alive, but

incoherent at the scene. EMS was called: A pistol was located in the vehicle. The weapon was

. determined to be the one that fired the shot that killed Mr. Chanon. Police also found two pieces

of crack cocaine in the seat.

Statemeats were given by the victim to EMS, and to his girlfriend while in the
Emergency Room. He stated thzn_an unknown person had shot him on "crack alley,” and he
described the person as being black. |

A tip was received 3 days later. In response to the tip; police contacted the defendant and
asked him if he knew anything sbout the shooting. The State contends that the defendant
admitted to officers that he knew about the shooting and that the defendant voluntarily met with
the police. He was advised of his rights under Miranda, and he gave what the State contends to
be a confession. The statement was typed, initialed, and signed by the defendant.

In the statement, the defendant admitted that he shot Mr. Chanon after Chanon stole the
defendant's crack cocaine and money. The statement also indicated that the defendant threw the

pistol into the vehicle.
Mr. Chanon died the day after this statement was given by the defendant.
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A jury trial was held, and the defendant was represented by counsel. Mr. Ware testified
at the trial. He stated thiat Mr. Chanon fode up and asked the-defendant about purciaasing crack
cocaine. Mr. Ware testified that Mr. Chanon snatched the crack out of the defendant's hand and
drove away. During cross-examination, the defendant denied that he told police that his money
was stolen. He did admit to throwing the gun into the vehicle, but denied ‘pointing the gun or
pulling the tngger He stated that the gun may have g;),le off when he threw it in the car. |

ﬁe case was submitted to ﬁe jury with the options of finding the defendant not guilty,
guilty of involuntary manslaughter, guilty of voluntary manslaughter, or guilty of murder. The
jury found the defendant guilty as charged. -

After the application was seat to the Solicitor's office, the following things were
determined: |

% 1) the weapon and the clothing are not available for testing;
2) the evidence from the trial was released by the Clerk of Court, pursuant to an order of
this court dated Auguét 24, 1998; o
3) on August 22, 2013, the Solicitor's office of the 11" Judicial Circuit assigned
investigators to r:aview records and to search for evidence, and found no paperwork or
evidence from the trial; ,
4) the Solicitor's officé of the 11® Judicial Circuit instructed its records castodian to
. search for files related to this case, and it was determined tﬁat files prior toll992 were
destroyed when pipes burst in the. basement of the old office’of the- Solicitor's staff;
5) the West Columbia Police Department does not hﬁve any evidence from the trial, as

confirmed by the evidence custodian of that agency oh August 26, 2013;
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6) SL_ED does not have any evidence from the trial, as the weapon and evidence tested
‘were returned to the Lexington County Sheriff's Department on January 23, 1990,
which was prior to the trial;

7) Lexington Medical Center confirmed by affidavit that it does not have any evidence
from the trial, no longer has any medmensfq’rtcsting reiatea to this case, and that its
records show that no DNA testing was done by Lexington Medical Center; and,

8) the Lexington County Sheriff's Department does not have any-evidence from the trial,
except an incident report with case number 89-38992, as confirmed by a search
performed by the Sergeant of Evidence for the depanment.»

LBGAL ISSUES IN THE RESPONSE .

The papers submitted by the defendant indicate that be wants DNA testing performed on
the weapon and the clothing worn by the defendant on the day of the incident. He asserts in the
application that "if no blood i |s found on [his] clothing or the weapon, it would disprove the
prosecution{']s theory about how the murder occurred.”

The court agrees, based on the information amently available, that the application should
be summarily dismissed becguse there. are not materials to test. S.C. Code Ann. §17-28-90(B)
reads: 7

(B) The court shall order DNA testing of the applicant's DNA and the physical

evidence or biological material upon a finding that the applicant has established

each of the following factors by a preponderance of the evidence:

(1) the physwal evidence or biological material:to be tested is available and is
potentially in a condition that would permit the requested DNA testing;

(2) the physical evidence or biological material to be tested has been subject
to a chain of custody sufficient to establish it has not been substituted, tampered
with, replaced, or altered in any material aspect, or the testing itself may establxsh

the integrity of the physical evidence or.biological material;
(3) the physical evidence or biological material sought to be tested is material

to the issue of the applicant's identity as the perpetrator of, or accomplice to, the
offense notwithstanding the fact that the applicant may have pled guilty or nolo
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- - contendere or made oris alleged to have made an mcnmmatmg statemest or
admission as to identity;
- . (4) the DNA results of the physxcal evidence or biological material sought to
be tested would be material to the issue.of the applicant's identity as the
.perpetrator of, or accomplice to, the offense notwithstanding the fact that the.
applicant may have pled guilty or nolo contendere or made or is alleged to have
made an incriminating statement or admiission as to identity;

. (5) if the requested DNA testing produces exculpatory results, the’ testmg will
oonstrtute new evidence that will probably change the result of the applicant's.
conviction or adjudication if a new trial is granted and is not merely-cumulative or
‘impeaching; .

(6) the physical evidence or biological material sought to be tested was not
previously subjected to DNA testing, or if the physical evidence or biological
material sought to be tested was previously subjected to DNA testing, the
requested DNA test would provide a substantially more probative result; ‘and

(7) the application is made to demonstrate innocence and not solely to delay
the execution of a sentence or the administration of justice.

The court finds that there is currently no mdrmtxon that evrdence exxsts that would: allow

the appheant to meet the requrrements of subsections (B)(l) and (B)(2). As for the other

subsections, viewing every conceivable inference in the light most fuvorable to Mr. Ware, the

court cannot determine, withu‘ut reviewing'the'n'ausaipt or having additional knowledge about
the evidence, whetiler DNA testing might tend.to bé exculpatory or go to show that the applicant
did not commit murder. However since there is no evidence to test, and no indication of a chain
of custody, the court fails to see how the other elements could be proven. .

The court acknowledges the State's contention that theru is nothing to be gained from a
DNA analysis, if it could be performed. It recognizes the‘State's argumtnt that absence of the
victim's blood from the defendant’s clothing or the gun would not cast doubt on the State's case.
However, without knowing more information about the 4bvidence--dev610ped and the specific

facts presented to the jury, the court is unwilling to summarily dismiss the application on this
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gruund..1 The goﬁﬁcaﬁon of intention to summarily dismiss the application is based on the

.absenpe of proof that any DNA material exists to test.

THEREFORE, IT IS ORDERED that the court gives notice of its intention to summarily
dismiss the application of the defendant for DNA testmg undér the Access to Justice Post-
Conviction DNA Testing Act, S.C. Code Ann. §17-28-10, et seq. The application will be

summarily dismissed unless the court is made aware of some purpose for further proceedmgs

. The applicant/defendant and the Solicitor are hereby notified that the action will be summarily

dismissed for the reasons ;tated above, unless the applicant/defendant raises questions of fact or
law related to the issues addressed aboveandthosemisedintl':ekesponseoftheSolicitorﬁled
on October 22, 2013. The applicant is given until 5:00 p.m. on Friday, June 13, 2014, in
which to file his reply to the proposed dismissal. Upon receipt c'>f the reply (or if none is |
filed), the court may order the application dismissed, may allow the applicant/defendant to file an
amended application, or may direct that the applicatioﬁ continue. .

IT IS FURTHER ORDERED that a copy of this order be forwarded by the Clerk of Court

_ to Assistant Solicitor Christopher G. Samellas, which he shall be responsible for distributing to

any victims or other agencies required.to have potice by law. -

! There is no dispute that Mr. Chanon was shot and, presumably, no dispute that he bled. Mr. Ware admits
he was there. In the abstract, it is conceivable that the absence of blood on Mr. Ware's clothing could, depending on
the circumstances, provide an indication as to the proximity of Mr. Ware to Mr. Chanon when the shot hit the
victim. Likewise, blood on the weapon could go to show the proximity of the weapon to Mr. Chanon when he was
hit If Mr. Ware claims that the weapon discharged by accident or by negligent handling of it, then the proximity of -
the weapon to the victim could, in abstract theory, support doubt as to whether or not the shooting was a murder. A
similar argument could be made related to the lack of blood on Mr. Ware's clothing. His version of events is that he
was outside the vehicle and Mr. Chanon was inside the vehicle. The court is unaware of any blood spatter
evidence. The court does not know, at this point, what evidence was developed or presented that could go to the
issue of the proximily of Mr. Ware and the weapon to Mr. Chanon. The court does not know, based solely on the
epplication and Response, whether there was evidence of a close-contact wound. So, without an additional review,
the court would not be able to evaluate whether the presence or absence of Mr. Chanon's blood on the gun could
exonerate Mr. Ware, cast doubt, or diminish his conduct to something less than murder.
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IT IS FURTHER ORDERED that a copy of this order be forwarded by the Clerk of Court

* to Mr. Alfonso Ware, Jr., #168464, Broad River Cormectional Institution, 4460 Broad River

Road, Columbia, SC 29210.
AND IT IS SO ORDERED.
May 21, 2014 : Lol
. : William P. Keesley = 7
Chief Judge for Administrative Purposes .
General Sessions, 11 Judicial Circuit -
#¢
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itonee ware 22 FWLQR@ML

BRCI/Wateree 286; #168464 WIWIUN 13 pp 9: 59
4460 Broad River Road ' -

Columbia, South Carolina 29210 | 8%8%. %@

June 9, 2014

Beth A. Carrigg, Clerk

.Clerk of Court, Lexington County
Lexington County Judicial Center
205 East Main Street, -Suite '
Lexington, South Carolina 29072

Dear Ms. Carrigg:

Please find enclosed Reply To Proposed Dismissal Of
Application Por DNA Testing, and '‘a copy to be stamp-clocked returned
to me within the prepaid S.A.S.E. proéided- this is for my records.
My copy has the paper clip on it with' the yellow post-it sticker.

I do appreciate your assistance in this matter. Thank you

very much.

Respectfully{

' W Ware 4,

Alfonso Ware Jr.
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snnorswrscn,mxmls M959mmmrormsmmas
. COUNTY OF LEXIRGTON

STATE OF SCUTH C@&; ? f
ING ON SC REPLY TO PROPOSED DISNISSAL

OF APPLICATION FOR DNA TESTIKG

Indictment Number: 1990653200056
Warrant Rumber: C560956

- Ve

ALFONSO WARE JR. -(168464)
DEFENDANT

-"vvvv

Defendant, Alfonso Wspe submits the following Reply .to
.Proposed Order of Dismissal of Application for DNA Testing,

. PROCEDURAL HISTORY. . ~

_The @efendant is presently confined in the. Sonth c:ronna '
Departnent of cortecum punmt to Order of comitmt -of -

the' Clerk of Court mington Ccounty. The detendant vas ‘indicted

at the January 1990 term of the Grand Jury for Lextngt.on o.pa_t.y

RE:

for Murder (90-GS-32-0056). Be was represented by Thomas Bellinger.

on June 25-27, 1990, the defendant under went trial by Jury
pursuant to which he was found guilty as indicted. He was
sentenced by the llonorablo Hubert E. Long to ceafinement for a
period of Life. :

A timely Notice of Appeal was filed on defendant's behalf and
. an appeal was perfected by Robert M. Dudek of the South Carclina
office of Appellate Defense. The South Carolina Supreme. Court
Affirmed defendant’s conviction and sentence. State v. Vatre
op.No. 92-m-17 (8.Ct. App.) filed Pebruary 24, 1992.

The defendant subsequently filed an Application for. pca on
August 21, 1992, the State filed its Return on October 9, 1992.
on May 2, 1995, an ovidentiary was held before the Honorable
Daniel E. Martin, at which the defendant was present and was
represented by Wayne Ployd. By Order dated June 16, 1995, Judge
Martin denied and dismissed the defendant's application.
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A timely Notice of Appeal was Appeal was filed on the
defendants behalf and a petition for Writ of Certiorari was

submitted by Wayne Floyd, the defendant PCR Counsel. On November
8, 1996, the South Carolina Supreme Court denied the Petitson.
A petition for Rehearing was denied on December 19, 1996,

The applicant subsequently filed a Petition for Writ of
Nabeas Corpus in U.S. District Court. This Petition was denied by
written Order of the Eonorable Charles E. Simons, Jr,, On January
14, 1998. The applicant appealed this decision to the U.S. Court
Appeals for the Fourth Circuit. The dismissal of the Applicant's
petition vas affirmed on June 2, 1998, ,

The defendant filed yet another PCR Application on Pebyuary 10,
2000. An Evidentiary hearing was convened on June 14, 2001, the '
Honorable J.C. Nicholson denied Respondent®’s Motion to Dismiss and
allowed defendant to submit another application for Post Convict
-ion Relief. An Evidentiary hearing was held on Augusf 27, 2001,
before the Honorable G. Thomas Cooper. Judge Cooper denied the
Application, The defendant filed another application for PCR. On
December 6, 2001, an Evidentiary hearing into the matter was
convened on January 6, 2003, the Honorable Marc Westbrock denied
the Application. Defendant filed PCR Application on August 14,
2003, on April 7, 2004, Respondents filed their Return to this

Application,

+

. QUESTIONS OF FACT AND LAW
DID THE CUSTODIAN OF THE EVIDENCE FOLLOW THE MANDATES SET OUT IN
SOUTH CAROLINA CODE ANN, 17-28=320(A) and 17-28-320(C)?

South Carolina Code Annotated §17-28-320(A) States:
A Custodian of the Evidence MUST preserve all physical evidence
and biological materiai related to the conviction or adjudication
of a person for at least one of the following offenses:

(1) Murder (§16-3-10)
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Pact: Defendant was convicted of Murder.
§17-28-320(C) States: The physical evidence and biological
material MUST be preserved until the person is released from
incarceration, dies while incarcerated, or is executed for the.
offense enumerated in subsection (A).
Fact: Defendant since 1990 has been incarcerated.
§17-28-70(C) States: Fo: physical evidence or biological material
‘that the custodian of evidence asserts has been lost or destroyed,
the court shall Order a Custodian of Evidence to locate and
provide the Applicant and the Solicitor or Attornmey General as
applicable, with a copy of any document, note, log, report
relating to the physical evidence or biological material,
The Solicitor's Office determined that:
(1) The weapon and clothing are not available for testing.
(2) The Evidence from trial.was released by the Clerk of
Court, pursuant to-an Order of this Court dated August 24,
1998, R o
Who was this Evidence teleaeed to?
Why was it released, when defendant was etill in litiga
-tion and incarcerated? -

$6) S8.L.E.D. does not have any evidence ‘from. the trial, ae ‘the
weapon and evidence tested were returned‘ to the: Lexington
County Sheriff's Department on Januarv 23, 1990, which
was prior to the trial.
Who at the Lexington County sheriff's Dept. .took ‘custody
of this evidence and the results of SLED Testing? Where is
the documentation from that exchange? ‘

While the §.C. Code Ann. §17-28-300 took effect in 2009, a.
look at the history of this Act shows that in 1990 South Carolina
had a Preservation of .Evidence Act in place.

This Court is presented with the question of what was the
results of the test done by S.L.E.D. in 1990?
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From the things determined by the Solicitor's Office, there
are questions that are not answered. There are reports and test
results not made available, evidence turned over by S.L.E.D. to
Lexington County Sheriff Department who 1n\that department? Who
was the evidence from the trial released to?

The State has a duty to take affirmative stevs to preserve
evidence. The defendant has a protected éx:nt;i privilege to
request and obtain from the State -evidence that is material to the
guilt of the defendant. '

This Honorable Court in its foot note 1. Agree's that in the
abstract it is conceivable that the absence of bloocd on Mr. Ware
is very important to the doubt as to support Mr, Ware's verison of
the events. ' . '

The defendant has raised guestions of fact and law related to
the issues and the response of the Solicitor filed.

This Court must Order. that the défeﬂdaht,ia allovwed to
continue, The Applicant reguest this'Cqbrt for an Order for appoint
-nment of Counszl, As is eviéence from what has been présented here,
this is a cowplex 1%sue that will require the skills of a tta;ned

attorney.

Wpros_ Vayy /
Algbnao Ware .Ir. .
BRCI/Wateree 286; H168464

4460 Broad River Road
Ccolumbia, South Carolina 29210

Dated: June i ¢ 2014
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STATE OF SOUTH CAROLINA
ZﬂlkJUtHB AN 9: 9. THE COURT OF GENERAL SESSIONS

COUNTY OF mm
STATE. OF SOUTH caao_ ({5@%

v. ' CERTIFICATE OF SERVICE

)
)
ALFONSO WARE JR. (168464) )

I, Alfonso Ware Jr., the defendant, declares under the penalty
of perjury that I mailed a copy of his Reply to Proposed Dismissal
of Application for DNA Testing to the parties listed bel.ov by plac
-ing in the U.S. Mail clearly addressed as follows:

nonald V. Myers

solicitor, Eleventh-Judicial Circuit
Lexington County Judicial Centex
'205 E. Main Street, Suite 309

Lexington, South Carolina 29072 ‘
’ William P. Keesley, Judge

Beth A. Carrigg The .Circuit Court of the
clerk of Court, Lexington County. Eleventh Judicial Circuit
Lexington County Judicial Center poat Office Box 10

205 Bast Main Street, Suite 127 Courthouse Square
Lexington, South Carolina 29072 Bdgefield, SC 29824-0010

Alf
BRCIIWateree 2863 #168464
4460 Broad River Road
Columbia, South Carolina 29210

AND SUBSCRIBED BEFORE ME

_}Q___dax e, 2014

OTARY PUBLIC FOR SOUTB CAROLINA
My Commission Expires: - psion Expires

0 EMA
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STATE OF SOUTH CAROLINA ) | Mo o
) INTHECOURT OF GENERAL SESSIGNS = -

COUNTY OF LEXINGTON ) o 5| -
' : - iy [T

THE STATE OF SOUTH CAROLINA, 28% = L
. L A5 R

-vs- ORDER OF SUMMARY D o -

OF APPLICATION FOR DNA TESTING
ALFONSO WARE, JR,, (#168464), . o
. Indictment Number: 1990GS3200056 -

Warrant Number: - C560956

ot N St N Nant e “aet

Defendant.

By order dated May 21, 2014, the court gave-notice of its intention to summarily dismiss
the application of the defendant for DNA testing under the Access to Justice PpsF-Convicﬁon
DNA Testing Act, S.C. Code Ann. §17-28-10, et seq. The court gave both sides an opportunity
to file submissions related to this issue. Mr. Ware sent his response on June: 10, 2014. Having
reviewed the matter, thecomtﬁndSnobasisforthisappﬁuﬁonméOnﬁhpéanﬂdop&posetobe
gained by doing so. The motion is summarily dismissed. ' |

Mr. Ware was convicted of Murder by a jury and sentenced to life imprisonment on June
27, 1990. By order of July 26, 2013, the court directed that the Clerk of Court file this
application. The order also tracked the statutes to set out the procedure to be followed.

' PROCEDURE

It was noted in the order that the defendant had not indicated a refjuest for counsel, and
the order stated that the court would consider appointment of counsel, if these proceedings reach
a stage where the application is determined to be Mcient to proceed further. Copies of the
documents filed were forwarded by the Clerk of Court to the Solicitor's office of the 11* Judicial

Circuit.
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The Solicitor's office was alerted that it was responsible for notifying the Attorney
General's office, that the Solicitor’s office was responsible for notifying the custodian of
evidence, and that the victim's family was to be notified'under §16-3-1505, et seq., §.C. Code
Ann. The State was given 90 days in which to file-a response and the victim (as defined under
§l6—3}-1505, et seq., S.C. Code Ann) was allowed to file a ‘r&sp'onseiwiihin‘%days of the filing
of the application or within ;ny time frame permitted by the court. '

The order further stated that, under §17-28-70, the Solicitar's office was to forward a
copy of this order to any custodian of evidence, and the custodian of evidence ufasorda-ed to
preserve all physical evidence and biological material related to the undetying murdér charge:
The custodian of evidence was further ordered to prepare an mventory ofthe physlcal evu!enoe
andblologlcalmatenal,andtoforwardaoopyofthatmventoxytotheapphcam,the |
Solicitor/Attorney General, and the court. If the custodian of ewdence;gxd;cated_‘that the’ '
evidence had been lost or destroyed, the eustodum was directed to wﬁply with §J77;-28-70'(G).

Under §17-28-80, if any physical evidence or biological material bad previously been
submitted for DNA testing, the Solicitor/Attorney General was to prodisce all wriiten reports and
laboratory reports related td the DNA twtmg, including underlying data and 1ab notes.

Finally, d\eeounduectedthatuwasmbenouﬁedofanynsmesrewmpmervauonof
ewdence,wlthacopy sent to the parties. The parties were told to review the Preservation of
Evuience Act, §17-18-300, et seq. which went into effect in 2009.

_ FACTUAL RESPONSES

On October 22, 2013, the Solicitor's office filed a Response and Motion for Summary

Dismissal. The response recites the procedural history of the defendant's murder conviction,

including 4 PCR applications and various hppeals.
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It asserted that the underlying incident occurred on or about November 25, 1989, in West
Columbia. Police were called when a vehicle crashed outside an‘individual's home. The police
found Robert Chanon in the vehicle and determined that he had been shot. He was still alive, but
incoherent at the scene. EMS was called. A pistol was located in the vehicle. The weapon was
determined to be the one that fired the shot that killed Mr. Chanon. Police also found two pieces
of crack cocaine in the seat. |

Statements were given by the victim to EMS and to his girlfriend while in the Emergency
Room. Hestatedthatanunknownpersonhadshothipon'M~wey;'andhedauibwﬂm
person as being black. '

A tip was received 3 days later. In response to the tip, police contacted the defendant and
asked him if he knew anything about the shooting. The State contends that the defendant
mmmommmmmmmmmmiﬁedemmﬁlymm
the police. HewasadvisedofhisdghmunduMuupda,hndhegavewhaﬂhemcommdsm
be a confiession. The statement was typed, initialed, and signed by the defendant

In the statement, the defoodant admitted that he shot Mr. Chanon afer Chanon stole the
defendant's crack cocaine and money. mwememalsoindimedmmedefendmmme -
pistol into the vehicle. ' - .

Mr. Chanon died the dayaﬁertlussmemem was given by the defendant.

A jurytrial was beld, end the defendant was represented by counsel. Mr. Ware testified
at the trial He stated that Mr. Chanon rode up and asked the defendant about purchasing crack
cocaine. Mr. Ware testified that Mr. Chanon snatched the crack out of the defendant’s hand and

drove away. During cross-examination, the defendant denied that he told police that his money
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was stolen. Hedidadxiﬁttoﬂl‘rowingthegunintothevehicle,bmdeniedpoinﬁngthegunor
pullmgthetngger Hestatedthatthegunmayhnvegoncoﬁ‘whenhethrew:tmtbecar

The case was submitted tothejurywuth the options of finding the defendant not guilty,
guilty of involuntary manslaughter, guilty of voluntary manslaughter, or gmlty of murder. The

jury found the defendant guilty as charged.

After the application was sent to the Solicitor's office, the following things were

determined:

a) the weapon and the clothing are not available for testing; N

b) the evidence from the trial was released by the Clerk of Court, pursuait t0 it order of
this court dated Augst 24 1998;

c) on August 22, 2013, the Solicitor's office of the 11® Judicial Circuit asSIgned
mveshgatorstorevxewrecordsandto search for evidence, andfoundno pape:workor ‘
evidence from the trial; ‘ '

d) the Solicitor's office of the 11® Judicial Circuit instructed its records custodian to

- search forﬁlesrelmdtothiscase, and it was determined that files pnorto 1992 were
dewhmpimbumipﬁabMofthe oldoﬁce ofthe Sohmtofsmﬁ‘;

¢) the West Columbia Police D'epamn'ent does not have any evidence from the trial, as
conﬁrmedbytheevxdencewstodnanofthatagencyonAngust% 2013;

f) SLED does not have any evidence from the trial, astbeweaponandewdencetested
were returned to the Lexington County Sheriff's Department on January 23, 1990,

which was prior to the trial;
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g) Lexington Medical Center confirmed by affidavit that it does not have any evidence
from the trial, no longer has any specimens for testing related to this case, and that its
records show that no DNA testing was done by Lexington Medical Center; and,

h) the Lexington County Sheriff's Department does not have any evidence from the trial,
except an incident report with case nnmba’ 89-38992, as confirmed by a search |
performed by the Sergeant of Evidence for the department.

In response to the May 21, 2014 order, Mr. Ware recites the following questions:

a) Did the custodian of the evidence follow the mandates set out in South Carolina Code
Ann. 17-28-320(A) and 17-28-320(C)?

L He argues that the custodian of evidence was required to maintain physical

evidence and biological material.
ii. He argues that, even though the code section cited did not take effect until
% 2009, there was 8 preservation of evidence act in place prior to that time,
| though the provides no specifics.

m He states, “This Court is presented with the question of what was [sic] the
results of the test done by S.LED. in 19907°
As to these issues, they do not change the basis for the notice of summary dismissal. 5.C.
Code Ann. §17-28-90(B) provides the basis for ﬂaving the court order DNA testing. As stated
previously, there does not appear to be any biological material to test.

b) M.VWaregoaonu;arguethat“tha'earequeaionsthatarenotanswe:u“ He
objects to the failure of the State to maintain the evidence. He claims that the
evidence is material to the question of his guilt. He notes that the court, in its prior
order, acknowledged that a question could exist, in the abstract, about whether the

41



VA o
H0

42

abseace of blood on the gun and on Mr. Ware's clothing could go 0 an issue related
to whether there is doubt as to murder versus accident or involuntary manslaughter.

As to these arguments, Mr. Ware has no indication that there is any evidence to test. His
questions and his assertions really seem to be an attempt to goona fishing expedition to 'see
what might develop. Wﬁle that is understandable on the part of someone who has been
convicted of murder and is serving é lengthy prison term, this application seeks an order
directing DNA testing, The court sees 1o valid purpose in proceeding with consideration of this
application, in the sbsence of any information that biological material is available for testing.

Further, as explained below, the court was trying to give the applicant every benefit of the
doubt in allowing the application to proceed this far and to see if any evidence existed for DNA
testing. The point is that Mr. Ware is arguing that he should be able to develop evidence to show
the absence of biological material. '

While the court focused in its prior order on the key issue of the non-existence of
anything remaining to test, it scems obvious that Mr. Ware's application and response are
questions about the presence or absence of blood, ot the source of any blood. He does not seem
to even argue that there is a need for DNA test.ing under the definitions of §17-28-20.

An application under this Act is to include Certain things under S.C. Code Ann. §17-28-40.
Those requirements include the following: -
(5) explain why the identity of the applicant was or should have been a significant
issue during the original gourt proceedings, notwithstanding the fact that the

applicant may bave pled guilty or nolo contendere or made or is alleged to have
made an incriminating statement or admission as to identity.

(7) explain why if the DNA testing produces exmlpémry results, the testing will
* constitute new evidence that will probably change the result of the applicant's
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conviction or adjudication if a new trial is granted and is not merely cumulative or

impeaching.

As noted in the prior order and in this one, Mr. Ware gave a written statement to police
and he testified at his trial. He placed himself at the scene. According to the statement, he shot
the decedent in a drug deal. According to another version, the decedent grabbed the gun. In
another version, the defendant threw the gun into the decedent's car, but never pointed or.
presented the gun. There is no question about the identity of Mr. Ware as the person with the
gun initially. The only conceivable question would relate to which of the stories to believe
and/or whether there is any evidence that would create doubt of guilt.

In addition, as noted in the prior order:

The papers submitted by the defendant indicate that he wants DNA testing
performed on the weapon and the clothing worn by the defendant on the day of

the incident. He asserts in the application that "if no blood is found on [his]

clothing or the weapon, it would disprove the prosecution{]s theory about how

the murder occurred.” _

Presumably, Mr. Ware is asserting that the absence of blood on him, his clothing, and the
gunwouldgotoismofh'is guilt or, if guilty of anything, whether ke should have been |
convicted of the lesser offense of involuntary y:nanslaug}na', which was submitted to the jury.
There is no indication from anything provided td the court that there was evidence that Mr. Ware
was bleeding. The only known evidence related to the source of blood is that the decedent was
the sole person bleeding. So, regardless of whether or not DNA testing would have provided
information about the source of blood, the question of whether or not blood was present on Mr.
Ware, his clothing, or the weapon is not a new issue. Even if it were established that there was

no blood on Mr. Ware, his clothing, or the gun, it is merely impeachment evidence. [See §17-

43



Y4

28-40(7)):] It was an issue that one would have known to pursue in the original trial or in any of

the multiple PCR applications.

The court has considered the application, the Smé's' response, and ihe.applicant's,

response. The court finds no purpose in pursuing DNA testing, based on the rébresentations

_madetothecoun.

THEREFORE, IT IS ORDERED that the court sumimarily dismisses the application of

the defendant for DNA testing under the Access to Justice Post-Conviction DNA Testing Act,

S.C. Code Ann. §17-28-10, et seq.
AND IT IS SO ORDERED.

June 18, 2014
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Alfonso Ware Jr.

BRCI/Wateree 286; #168464
4460 Broad River Road
Columbia, South Carolina 29210

June 30, 2014

The Bonorable Beth Carrigg

Clerk of Court for Lexington County
205 E. Main Btreet, Suite 227
Lexington, South Carolina 29072

RE: State of South Carolina v, Alfonso Ware Jr.

Dear Ms. Carrigg: -
Bnclosed for filing is a Notice of Appeal in the above

Sincerely,

Altonso Ware Jr.

BRCI/Watexee 286; #168464
4460 Broad River Road
Columbia, SC 29210

cec: Plle
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J.b
Alfonso Ware Jr. , *]
BRCI/Wateree 286; #168464
4460 Broad River Road

Columbia, South Carolina 29210
June 30, 2014

The Honorable Jeanette Barber

Clerk, South Carolina Court of Appea.ls
Post Office Box 11629

Columbia, South Carelina 29211

\

RE: The State of South Carolina v. Alfonso llare Jr.
Indictment No. 1990683200056, Warrant No. c560956. Appeuant
appeals denial of his Access to Justiee Post-conv:letton DNA
Testing Act, S.C. Code Ann. 17-28-10 et - seq.

Dear Ms. Barber:
‘Eneclosed for fil.:lng is a. Notice of .Appeal 1n the -above
case., Also enclosed are the fononing.
1. Proof of Serwice of the Notice of Appeal -on the: Respondents.
2. Copy of the order. :
Also enclosed is a s.a.s’.s..to;-t'ej»t‘urn a clock-stamped copy
for my records. I appreciate your assistance in this matter. Thank
you.

'4 Sincerely,

Alfonso Ware Jr. 4\
BRCI/Wateree 286; #168464
4460 Broad River Road ~
Columbia, SC 29210

cecs File
Attachments
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' THE STATE OF SOUTH CAROLINA '
IN THE COURT OF APPEALS

Appeal from Lexington County
Court of General Session
William P, Keesley, Circuit Court Judge

Indictment No. 1990GS83200056
Warrant No, (560956

State of South Carolina
Respondents

v.

Alfonso ware Jr.
Appellant

g NOTICE OF APPEAL
Alfonso ware Jr. aﬁpeals the order of the Honorable William P.

Keesley, dated June 18, 2014. Appellant received written Notice of
Entry of this Order on June 26, 2014,

]
t
i

,A‘ '

 Alfonso Ware Jr. % '
BRCI/Wateree 286; #168464
4460 Broad River Road

: Columbia, SC 29210
June 30, 2014

cc: File
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Lexington County
Court of General Session
william P. Keesley, Circuit Court Judae

Indictment No. 1990GS3200056
warrant No., C56095é :

State ot South Carolina
Respondents

Ve

Alfonso Ware Jr.
Appellant

PROOF OF SERVICE

1 certify that I have served the Notice of anoeal on all parties
listed below by depositing a copy in the U.5. Mail clearlv addressed.

ms. Jeanette Barber, Clerk #r. Alan Wilson, Attorney General

Clerk, $.C. Court of Appeals Attorney General's Office
Columbia, South Carolina 29211 Coluzbia, South Carolina 29211

Ms. peth Carrigg, Clerk

Clerk of Court, Lexington County

205 B, Main Street, Suite 227

Lexington, South Carolina 29072 . !

)« z! ()
AIScnso #lare Jr.

BRCI/Wateree 286; #168464
4460 Broad Rivar Road
Columbia, SC 29210

“

June 30, 2014

48

o



IR0 633 ooBe,

RGN st

BRCI/vateree 2863 #168464 .
4460 Broad River Road : 44
Colupbia, South Carolina 29210

July 21, 2014 .~
SR« » BENS— IR &
South Carolina Court of Appeals X031 & =
Jenny Abbott Kitchings, Clerk a0 NP o
Post Office Box 11629 o @
. columbia, South Carolina 29211 gg o rr
= - -y .
RE: The Stats v, Alfonso Ware Jr. ﬁ% or, C

Appellate Case Ko. 2014-001‘70

Dear Kitchings:. ‘
Bnclosed is a copy of the Proof of Service of the Notice .

of Appeal was served to the solicitor. I do apologize for that
mistake, The deficiency has been corrected.
1 appreciate your assistance in this matter. Thank .you.

Sincerely,

. BRCI/Wateree 286; #168464
4460 Broad River Road
Columbia, SC 29210

cce File
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Alfonsc Ware Jr.
BRCI/Wateree 286; #168464

-
4460 Broad River Road

O

o

Columbia, South Carolina 29210
July 21, 2014

Mr. Donald v. Myers

Solicitor, Eleventh Judicial Circuit

Lexington County Judicial Center
205 E. Main Street, Suite 309
Lexington, South Carolina 29072

8

RE: State of Routh Carolina v. Alfonso Ware Jr.

Dear Mr. Myers:

bk

el Wi EZTCNO

s

Enclosed for filing is a Notice of Appeal in the above

BXHES Case, I apologize for the delay.

Sincerely,

Alfonso Ware-Jr.E

BRCI/Wateree 286; #168464
4460 Broad River Road
columbia, SC 29210

: File

Attorney General Office
SC Court of Appeals

Clerk of cOurt, -‘Lexington County
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ORGNAL

THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

. . [P e

. x—r—m:
. — - —r
APPEAL FROM LEXINGTON'COURTY - zxi

Court of General Session Q0O 7

‘ b 2 ) B

William P, Keesley, Circuit COurt Judge%?ﬁgs{‘

ol

K S %il'.'."u}' £2 "._nfr; nm;,: Oy

Son b b

@%"

Indictment No. 1990653200056
Warrant No, C560956

State of Sou?h Ca:?llna P00 s eessss00Lsscsss00s o0 RGSPondentst
Ve

Alfonso wWare Jr. .....................-.-..........ﬁhﬁbelldnt'

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on all pértiés
listed below by depositing a copy in the U.S. Mail, postage pre
-paid, and clearly addressed.

Mr, ponald V. Myers

Solicitor, Eleventh Judicial Circuit
Lesington County Jugicial Center

205 B, Main Street, Suite 309
Lexington, south Carolina 29072

R

Alfonso Ware Jr.

, BRCI/Wateree 286; #168464
- 4460 Broad.River Road
Columbia, SC 29210

July 21, 2014
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hlfonso Ware Jr. . fr
BRCI/Wateree 286; #168464

4460 Broad River Road

Columbia, South Carolina 29210
July 21, 2014

Mr. Donald V. Myers

Solicitor, Eleventh Judicial Circuit
Lexington County Judicial Center
205 E. Main Street, Suite 309
Lexington, South Carolina 29072

RE: State of South Carolina v, Alfonso Ware Jr.

Dear Mr. Myers:
Enclosed for filing is a Notice of Appeal in the above
case. I apologize for the délay. -

'~ '@%w‘i«/w4

Alfonso Ware Jr.
BRCI/Wateree 286; #168464
4460 Broad River Road
Columbia, 8C 29210

ce: File '
Attorney General Office
SC Court of Appeals
Clerk of Court, Lexington County
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

C3

APPEAL FROM LEXIRGTON COUNTY
Court of Generxral Session

William P. Keesley, Circuit Court Judge

Indictment No. 1990653200056
Warrant Bo, C560956

State of South Carolina ©00000000000000000s0ccscsne R%pondents
v. .

Alfonso Ware Jr. 9000000000000 08000000000000000sses Appellant

. PROOF OF SERVICE

I certify that I have served the ROtice of Appeal on all parties
listed below by depositing a copy in the U.S. Mail, postage pre
-paid, and clearly addressed.

Mr, Donald V. Myers

Solicitor, Eleventh Jgudicial Circuit
Lexington County Judicial Center
205 E., Main Street, Suite 309
Lexington, South Carolina 29072

[ 4
Yo, J
Alfonso Ware Jr.
BRCI/wateree 266; #168464

4460 Broad River Road
Columbia, SC 29210

July 21, 2014
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-‘Alfonso Ware Jr.

- DROI/watexee 286; #$168464. | g ,,{

4460- Broad. River Road
Columbia, South Carolina 29210

July 21, 2014

South.Carolina Court of Appeals
Jenny Abbott Kitchings, Clerk
‘Post office Box 11629
.Columbia, South.Carolina 29211

RE; The State v. Alfonso Ware Jr.
: Appellate Case Ro. 2014-001470.

Dear Ms. Kitchingss .
mmisamofmwofmwoofmuotm

of Appeal was served. to the soncitor. X do apologize for that
mistake. The deficiency has been eormted
1 appreciate your assistance 1n this nttet. Thank you.

' %

. Alfmo Ware Jr,

BRCX/Wateree 286; #168464
4460 Broad River Road
Columbia, SC 29210

ccs File
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