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STATE OF SOUTH CAROLINA U
IN THE COURT-OF COMMON PLEAS

COUNTY OF GREENWOOD | -
‘CIVIL ACTION'NQO. 2009-CP-24-1272

First Citizens Bank-and Trust
Company. Inc..
' ORDER

Plaintiff,
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Dorn Properties, Inc..and
‘Henry A. Dorn,.

M
H /]
! 11

" Defendants.

4.

{l";.h'isimat'te,rfcame” before the Court ‘,(‘),n July 19,,2016, for:a hearing on all pending motions
filed in conneétion with ?P'»l‘éint'i"fﬁs‘_‘efffc’ift"S i éuppla‘me‘ntal proceedings to-collect on a judgiient
if obtained-against Defendants in the amount of $149,665.92 on August 3. 2010. At the time of
the heafing, the following métions wefe periding:
1. Defendarits’ Motion for Proiective Order: and
5 2. Plaintiffs Motion toiSet Aside ‘and Exéciite.on Post-J udgﬁm.em Contributions: to IRA
. ! . - Accounts:
Al ‘the commiericemenit of the hearing. counsel for Plaintiff and Defendaiits agréed. that both
motions present the same’ legal fques,iicsiiz: whether post-jiudgment “contributions by Defendant
Henry A. Dorn to his Individual Retirement Account are subject to claims of judgment creditors.
FACTUAL BACKGROUND ‘
Defendant Henry A. ‘Dotn is -an eniployee of Dorn. Dempsey & Associates; Inic.. an
~accounting ﬁrm i Greenwood, South Carolina; He has been ;e,rr.fplqyed éb:,y‘»th,e firm'since it was
formed on June. L. 20 10, Prior 16 joinirig Dom. Dempsey & -As‘socia'tesé.'.'lﬁc‘-‘.:v Dorn was employed
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by fihe'écc‘cu‘nt‘iﬂg firi of Green aﬁd Company fof 29 years.

Doin, De:ﬁpse;\j: & Associates, Inc. provides to its employees an employer-sponsored [RA.
plan. This plan @!lo?v;s its '¢m'pl§y¢e.§ ‘to-make contributions to their IRA via salary deferrals, The
fuiids contribiited by the eémployee to the [RA are néver actually "re‘cei've_'d' by the eniployee. but
are withheld from his paycheck,

_E.RI_LSA and other _'ﬁfe.‘d,erpdlf laws and regulations limit ihe'-amount ‘an employee may -
contribute to his TRA ré(:éduﬁt.ea'c:h year. The amount an émplqyee contributés frofii his salary
canriot exceed $12.500 in 2015 and 2016. Employees over the ‘age of 50 -are allowed an
additional “cafch-up” contribution of $3.000.00. Alse, amounts conributed to'the IRA cannot be

withdrawii beforé'the emmployee tiitns agé $9% withotit a penalty of 10%. and all withdtawals are

- subject to income fax af the rates applicable at the time of the: withdrawal..

Duiing his émploymeiit at Dofn, D}ewﬁﬁséy & Associates. Iric.. Dot has madeé the
following contributions via salary withholding to his [RA:
| Year 2010 $3.233.00
Year 2011 $13.083.00
‘Year 2012.$14,000.00
Year 2013 $14.500.00
Year2014'$14.500:00
| Year2015 $2.417.00
Dorti’s éontribiitions have: never exceeded thedmount allowed by law. While he was employed

:at Green and Company: Dorn,made regular.contributions to the IRA provided to its. employees.

-
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HISTORY OF THE IRA EXEMPTION
"UNDER SOUTH CAROLI\IA LAW

Prior to 1999, the South Carolina ‘;t:x,s:nlp.tion statute, Section 15-41-30 of the South

Carolina Code. -did not ‘contain a specific exemption for:an IRA. ‘As :such. in 1987 the South |

Carolina Coiirt of Appeals held that. lindividual Retirémerit. Accounts were ot exéript from

attachment by judgment creditors..See Roviland v. Strickland. 294 $.C.- 119, 362 S'E.2d 892 (Ct,

App: 1987). However: in 1999, the South Carolina legislature revised the exemption statute to
make it ¢lear that IRAs dre protectéd frori attachment by additig the following exefmiption to
Section 15-41-10:

The debtor’s right to receive -individual retirement accounts as described in Sectlons.
;408(a) and 408A ot the lntemal Revenue Code md1v1dual renrement annmtles as

_pan ot a trust descrlbed i Sectlon 408(c) of the lntemal Revenue Code to the e\tem
reasonably necessary for the support of*the debior and’ any dependent of the-debtor. A
claimed exemption may bé reduced or eliminated by the -amount of a fraudulent
‘tonveyance: 1mto the: individual ‘étirement Aaccount or other plan For purposes of ‘this
‘itern, *Internal Revenue Code™ has the:mearing provided in Section 12-6-40(A).

1999 S.C. .Act No. 60. Then, in 2012, the législature made the éxémption even broader by

eliminating the limitation that’an [RA is only exempt “to the éx,t,eﬁi_l_l,rcasgnabl‘y‘snieccséaryv fot the

support of’ the debtor and any dependent of ‘the debtor:” 2012.S.C. Act No. 133 Based -on this

legislative history, it 15 ¢learthat the Soiith Carolina legislature ifitends to extend to IRAs broad -

‘protection from attachment by judgment creditors.

LEGAL ANALYSIS
The only liritation.on thé exemption for-an [RA s that the éxémption~'may be réduced

or eliminated by the amount -of 'a fraudulent conveyance ‘into ‘the individual refirement

accoum.s,-_e"‘ S.C-Code ‘Section 15-41:30(A)(13) (Supp. 2015). Although no South Carolina

appellate couits have addressed What:¢onstitites a fraiidiilent. conveyance into-an [RA, it seems

Py
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that this: limitation would typically apply in two circumstarices. The first circumstance would

federal law. Thesecond circumstance would drise ' Whete & debtor contfibuités a.non-exeémpt.asset

into an [RA ‘in ordeér to l‘pr’otecffit‘ from attachment. Neither of these two cifcumstances is présent

in'this case.

First, Dorn’s contributions to' his IRA ‘have nevér éxceeded the maximum amourt

allowed by fedetal law. Second. anindividual's earnings for his personal services are not.subject

to attachment or garnishment in South Carolina. See S.C. Code §15-39-410. Therefore. the funds
that are being contfibuted to the IRA by Dorn are nét subjeét to Plaintitfs judgrment and thus the

contribution is‘not a fraudulent conveyance.

CONCLUSION
[ have reviewed and ‘C‘Q’n_s‘i.dere.d all of the arguments: set forth by the Plaintiff in its
1MErﬁ6rand'un1 in ‘Support of .its Motion ‘to Set Aside and Execute on Post:Judgment
Contributions by Henry A. Dorn to IRA Accounts, ‘alo_ng.'with the arguments ‘presented by -
‘Co(u‘r"ise’l tor the Plaintiff at the hedring on this Motion. However, an IRA is siibject 1o the claim of
a .jud’.g_mem_ creditor only to the extent that the a,ccount- contains ‘tunds which represent a

fraudulent «conveyarice. S.C: Code §15:41:30(A)(13) (Stipp. 2015). In this: case, norie of ‘the

/ .
Dempsey & Associdtes provides.an employer-sponsored retirement plan thatis.available to all of

its employees. Like all-employees, Dorn had the right to make contributions to the plan via funds

withheld ‘from his paycheck. His tontributions :néver exceeded the amount allowed by federal

law. Therefore. rione of Dom’s post-judgment contributions were fraudulent -conveyances. and
; , ) _ _
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‘his IRA is:not subject to attachment by judginent creditors.
Accordingly. based on the ’foregoing, it is
ORDERED that Defendarits™ Motian for Protéctivé Ordér is GRANTED.
IT'IS FURTHER ORDERED, that Plaintiff's Motion to Set Aside and Execute on Post-
Judgment-Contributions to IRA Accountsis DENIED.
AND IT 1§ $0 ORDERED.
* g ' | | _ | CLLA, L4 f\ (/%A//
c ums G Clark

F %c e BE ‘ Master in Equity for Greenwood County
Auuastz 2016 :

Ay
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' )
COUNTY OF GREENWOOD )
First Citizens Bank and Trust Company, ) - ~
Inc., ) RULE TO SHOW CAUSE AND &
Plaintiff, ) ORDER OF REFERENCE =
_ B ) CIVIL ACTION NO. 2009-CP-24-0127£
v. . ) - ' P
S ) 2
Dorn Properties, Inc., Henry A. Dorn, ) o
Countybank, First South Bank, Greer ) o
State Bank and Branch Banking and Trust ) o
Company,. )
)
Defendants. )
| )

Judgment having been rendered, an Execution issued, a Nulla Bona return made to said
Execution, the Petitioner having moved for an examination of the Respondents, pursuant to the

provisions of §15-39-310, et seq., as amended; it is therefore,

ORDERED that an Authorized Representative for Dorn Properties, Inc. and

Henry A. Dorn, DO APPEAR before the Master-in-Equity for Greenwood County,
The Honorable Curtis G. Clark, 414 Monument Street, Suite A,
Greenwood, South Carolina 29646, on the 24™ day of March, 2015, at 10:00

a.m. to answer under oath 'concg:ming your assets; TO SHOW CAUSE why your propefty should

not be applied towards satisfaction of the'Judgment set out in the Petition; to SHOW CAUSE why
a Receiver of Respondents® property should not be appointed, pursuant to the provisions of § 15-

39-430, et seq. South Carolina Code Ann. (Law. Co-op. 1976).

-1-
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' The Master-in-Equity will entertain and rule upon all motions hecéssary to dispose of this
mattef, to include but not limited to, motioﬁs to dismiss, motions to appoint Receiver, motions to
continue the matter, and mo'_dons to sell all or certain property of judgement debtor in saﬁgfaction of
the Petitioner’s debt and has authority to enter a Final Order. Any appeal from the Master-in-
Equity lis directly to the Supreme Court.

‘ IT IS FURTHER ORDEREI) that the Respondents are hereby restrained and enjoined from
making aﬁy tranéacﬁon' or transfer or other disposition of property beIonging‘to him/it which is not
exempt from executxon pendmg further Order of this Court.

YOU ARE FURTHER ORDERED TO BRING WITH YOU TO THE HEARING

- copies of the following:

" 1. Bank statements for all bank accounts owned in whole or in part by Defendants for the past
year. - '

2. Pay stubs for the past five (5) years.

3. Federal and State Tax retmﬁs for the past ﬁve.(S) years.

4. Insurance Policies [home, automobile, real e'state, etc...}.

5. Records of any real estate owned, either in whole or in part.

6. Records of vehicles and boats.

7. Any linventories., of personal property.

8. Copies of any contracté entitling you to payment of money.

9. Any personal financial statements prepafe_d for any reasons either by your self or by any

independent sources, with any applicable notes attached thereto from the past five (5) years and,

_ if not reflected in such statements, a complete description of any and all contingent liabilities,

including guarantees, by you.

10. Any and all year-end financial statements of any corporation, partnership, trust, or other
business entity in which you hold directly or indirectly a 10% interest (balance sheet staternents
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11.

12.

13,

14.

15.

and statement of in come and expenses) audited and unaudited for the last three years of the
respective entities with any applicable notes attached thereto and any subsequently prepared
financial reports or statements prepared by the entity or on its behalf for any reason.

Any and all documents and financial records that relate to, refer to, or describe, recount, or are
in any way related to any transfer of or pledge, hypothecation, gift, assignment, or granting of a
security interest in assets owned or controlled by him, made by him, or on his behalf in excess
of One Hundred Dollars ($100) in any single transaction from the past five (5) years to the
present, and any and all documents and financial records that relate to, refer to, to describe the
disposition of proceeds, promissory notes, or other evxdence of indebtedness or consideration
received from such transfers, pledges, etc.

Any and all documents and financial records that relate to, refer to, or describe any and all .
transactions between him and members of his family.

Any and all documents and financial records, including appraisals which relate to, refer to, or
describe or substantiate any valuation of assets disclosed in your financial statements/records
produced under paragraph 11 above, and the manner of valuation or fixing of value of such
assets, prepared either by you or by any third party or entity relating to these assets.

Any and all documents which relate to, or recount or describe any pending or potential claim
against you or against any entity referenced in paragraph 10 above, whether or not currently in
litigation, together with any and all documents which relate to, recount, or describe any
judgments held against you or any entity referenced in paragraph 10.

Any and all documents which relate to, refer to, or describe any trust in which you are a
beneficiary, including any financial statements of the aforesaid trust and the dispositive
provisions of the trust as relates to you and members of your family. :

IF YOU DO NOT APPEAR IT MAY RESULT IN THE APPOINTMENT OF A

RECEIVER AND AWARDING THE PLAINTIFF/PETITIONER SUCH OTHER AND

FURTHER RELIEF AS. MAY BE REQUESTED. YOU MAY ALSO BE HELD IN CONTEMPT

OF COURT, WHICH COULD RESULT IN A FINE AND/OR JAIL SENTENCE.

"~ Greenwood, South Carolina

AND IT IS SO ORDERED.

Q//(\/f\ga_ﬁc/ Mé cdxC/LW

PreSiding Circuit Court J udge, Greenwo

DL s

[
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STATE OF SOUTH CAROLINA.
. COUNTY OF GREENWOOD

- First Citizens Bank and
Trust Company, Inc.,

Plaintiff,
Vs,
Dom Properties, Inc.; Henry A.
Dom; Countybank; First South
Bank; Greer State Bank; and
Branch Banking and Trust Company,

Defendants.

)
)

) IN THE COURT OF COMMON PLEAS

e

| =2 3%
= B
S nee
Zo T
- ©w £
SUPPLEMENTAL DECREE ov =
. . LD ol
(Deficiency Judgment against 3 -y
Dom Properties, Inc. and Henry K o 2
Dom) =

C.A. No. 2009-CP-24-01272

It appears from the Decree of Foreclosure that the Plaintiff sought a deficiency

judgment against Defendants Dom Properties, Inc. and Henry A. Dorn in this matter. It

appears that the Plaintiff was the successful bidder on the property for $425,000.00.

Dorn has been established in the following amount:

G
ﬁ{' B

INDEBTEDNESS AS OF

SALES DAY (4/5/2010):
ATTORNEY’S FEES:

COURT COSTS:

Filing fees: 3 185.00
Publication costs: 785.85
Special Referee’s costs: 3,525.00
Service: ' 1160.00

_ LESS: Sales Price:

As a result, a deficiency against Defendants Dorn Properties, Inc. and Henry A

$565,510.07

$4,500.00

$4,655.85

$574,665.92

 -$425,000.00
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$149.665.92
Based upon the findings of fact,

IT IS ORDERED, ADJUDGED, AND DBCRE_ED that Plaintiff has judgment

against Defendants Dorn Properties, Inc. and Heary A. Do in the amount of One
Hundred Forty-Nine Thousand Six Hundred Sixty-Five and 92/100 Dollars

($149,665.92), plus interest from April 5, 2010.

IT IS SO ORDERED. L
% 7. | | ~ CURTIS G. CLARK

SPECIAL REFEREE
GREENWOOD COUNTY

Greenwood, South Cafolina

Date: iﬂb& l '%XZO('O
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JUDGMENT IN A CIVIL CASE
COUNTY OF GREENWQOOD CASE NO: 2009CP2401272
IN THE COURT OF COMMON PLEAS '

STATE OF SOUTH CAROLINA

First Citizens Bank And Trust Company Inc vs. Dorn Properties Inc

CHECK ONE:

7] JURY VERDICT.

rendered. =
[ —3

-'*r'

This action came before the court for a trial by jury. The issues havc bee&gmd and 2 verdict

@ DECISION BY THE COURT.  This action came to trial or hearing before the court. The lssues@ve mmneﬁ or heard and

a decnsxon rendered. -

rn o .
| =3
[0 ACTION DISMISSED (CHECK REASON): © [JRule 12(b), SCRCP; - © O Rk CE
. ) =
SCRCP (Vol. Nonsuit); {7} Rule 43(k), SCRCP {Settled); v ] Other: % ?: &
v o
[ ACTION STRICKEN (CHECK REASON): {71 Rule 40(j) SCRCP; [ Bkruptcy: 2
[] Binding arbitration, subject to right to restore to confirm, , vacate or modify arbitration award; ;3 =
[7] Other: )
[J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
] Affirmed; [ Reversed; [] Remanded;
] other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL, OR

ADMINISTRATIVE AGENCY OF THE GIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: ‘@ee attached order;

Supplemental Decree

Dated at Greenwood, South Carolina, this 14th of July, 2010.

[T} Statement of Judgment by the Court:

Court Reporter: Q /
f—
: . AT

} . f
PRESIDING JUDGE -/ Special Referee- Curtis G Clark

This judgment was entered on the 3rd of August, 2010, and a copy mailed first class this 3rd of August, 2010, to

attorneys of record or to parties (when appearing pro se) as follows:

James H. Cassidy Roe Cassidy Coates & Price, PA

: Sherman Brook Fowler Carter Smith Merriam
P.0. Box 10529 Greenville, SC 29603

Rogers&Traxler, PA P.O. Box 10828 Greenville

CPFORM4M
S.CCA SCRCP Form 4 Revised 06/2008

, SC

012




®
29603

Charles D. LeGrand Attorney at Law 310 Mills
Ave,, Ste. 103 Greenville, SC 29605 :
Thomas E. Lydon McAngus Goudelock & Courie,
LLCP.O. Box 12519 Columbia, SC 29211
Suzanne G. Grigg Nexsen Pruet, LLC P.O. Drawer
2426 Columbia, SC 29202-2426

ATTORNEY(S) FOR THE PLAINTIFF(S)

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008

ATTO! Y(S) FOR FEN DﬂT(S)

gram B. Moon - Clerk of Court
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

. COUNTY OF GREENWOOD

First Citizens Bank and Trust Company, _
Inc., VERIFIED PETITION FOR
SUPPLEMENTAL PROCEEDINGS

CIVIL ACTION NO. 2009-CP-24-01272

Plaintiff,

Dom Properties, Inc., Henry A. Dorn,
.Countybank, First South Bank, Greer
State Bank and Branch Banking and Trust

)

)

)

)

)

)

)

v )
\2 oo )
)

)

)

)
Company, . }
)

)

)

| Defendants.

PETITIONER WOULD RESPECTFULLY SHOW:

1. That heretofore Petitiéner recovered and recorded judgment against Respondents
Dorn Properties, Inc., and Henry A. Dorn (“Requndents”) as hereinafter set forth; and that there.
is still due and owing on said_ judgment the sum indicated, Respondents having failed and refused

to satisfy same:

JUDGMENT ENTERED:  July 14,2010

JUDGMENT ROLL # : 2009-CP-24-01272
. AMOUNT DUE : $149,665.92, plus interest
2. That execution thereafter was duly issued to the Sheriff of Greenwood County

against Respondents and said Sheriff has returned same NULLA BONA.

3. That upon information and belief, the Respondents have aésets in the County hot
exempt f;'om ievy which Respondents unjustly refuse to apply toward satisfaction of said.
judgment. | |

4. That Petitioner is informed and believes that it is entitled under the law and

4

 statutes to have an examination of Respondents in supplementary proceedings and to ascertain
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and discover any .and all property and assets, real, personal, or mixed, and Wheresoevér situated,
belonging to Respondénts; or in w})iéh Respondent could claim any interest, solely or in
conjunction .with.any pgrsén, firm, or corporation or entity, and any or all of which is or should
be madeappﬁcable by the Court to the payment of said debt.

5. 1n addition, Petitioner is éntitled to the appointment of a receiver of Respondents
for any and all of the aforesaid property, assets, or effects which are so discovered or revealed in
- order to carry said judgment into effect.

WHEREFORE Petitioner prays that this court do inquire into the matters hereinabove
"alleged and that it issue such order or orders granting relief to which Petitioner believes it is
entitled, for all expended and statutory costs allowable for this proceeding, and for such other
and further re]ief and remedieé as may be allowable and whicﬁ thé Court xriay deem broper.

- And further Petitioner reques;ts this matter be referred to the Master-in-Equity pursuant to
Rule 53 of the South Caroliné Rules of Civil Procédure with authority to enter a final order with

any appeal being directly to the South Carolina Supreme Court.

'BRUNER, POWELL, WALL & MULLINS, LLC

ogy R. Floyd — V/
P.O.Box 61110
Columbia, South Carolina 29260-1110
(803) 252-7693
- Attorneys for Petitioner
- First Citizens Bank and Trust Company, Inc.

January 26, 2015
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VERIFICATION

PERSONALLY appears Joey R. Floyd, who first being duly sworn, deposes and says that
he is the attorney for the Petitioning judgment creditor and that he has read the foregoing Petition
and knows the contents thereof and the same are true of his own knowledge except to matters
* alleged therein on information and belief, and as to these, he believes it to be true, that he is the
attorney for the Petitioner and is authorized to make this o%halz

Jety R. Fi6yd

Attorney for the Petitioner

SWORi\; TO AND SUBSCRIBED BEFORE ME
THIS “}& DAY OF January, 2015

A
.‘L%’Oj‘é Yoo
Nf)‘t’i blic for South Carolina , .
My Cominission Expires: 2! "{/b{’LﬁB
S i
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STATE OF SOUTH CAROLINA IN THE COURT-OF COMMON PLEAS

COUNTY OF GREENWOQOOD Civil Action No.: 2009-CP-24-1272 .

First szens Bank and Trist Company, A ) - E
NOTICE OF MOTION AND MOTION TO

Inc
) SET ASIDE AND EXECUTE ON POST-
Petitioner, JUDGMENT CONTRIBUTIONS BY
HENRY A. DORN TO IRA ACCOUNTS
V.

Dom Properties, Inc..and Henry A. Dorn,

"De"fendants'.

TO: ‘TH()MAS E. LYDON, ESQUIRE, ATTORNEY FOR DEFENDANTS DORN

PROPERTIES, INC. AND HENRY A. DORN | |
YOU WILL PLEASE TAKE NOTICE THATt’hei Plaintifff, First Citizens Bank-and Trfist
kcdmpany; Inc.(“First Citizens”), by and through its undersigned attorneys, hcpeb& moves for an
Orde Setting aside fraudulent transfets by Defendant Heriry A. Dorn (“Dotn”) into an Individual
Retirement »Acgqunt":’(“'IRA’,’-f) ilcld"by Dorn pursuant to SC Code Ann. §§ 27-23-10 and 15-41-

30(A)(13).

On August 3, 2010, a deficiency judgment was entered against Dorn Properties; Iric; and

" Henry A. Dom graniting First Citizens a judgment against. Dofn in the amount of $149,665.92,
plus accruing interest. Despite the judgment against him, Dorn contributed $68,110.06 to his
IRA account after the judgment was filed while maintaining that hc had no assets which could be

applied towards First Citizens’. judgment. - First Citizens contends ‘that- Dorfi’s post-judgment

contributions are fraudulent transfers that should be set aside and subject:to execution by First

Citizens. This motion is further .suppoited by the Memorandurh being filed simultaneously

-he’r'e'w'iﬂl.

[Signature Page Follows]

017




Columbia, SC

| May 'V ,(;L ,2016

BRUNER POWELL VALL & MULLINS, LLC

iy

Toey R Fio (& 7
Robert C. Qsborne 111 j‘

P.0.Box 61110
Columbia, SC 29260
j(803) 252—7693

Attorneys First Citizens Barnk and

fIrust Company, Inc.
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‘STATE OF SOUTH.CAROLINA

)
COUNTY OF GREENWOOD ) Civil Action No.: 2009-CP-24-1272
First Citizens Bank -and Trust :Company; ).
Inc., ) MEMORANDUM IN SUPPORT OF
B ) MOTION TO SET-ASIDE AND EXECUTE
Petitioner, S ~ ) ‘ONPOST-JUDGMENT CONTRIBUTIONS
T ) BY HENRY A. DORN TO IRA ACCOUNTS
)
)
)
)
)

"Dotn Propeties, Inc. and Heniy:A. Dorn,

Plaintiff, First Citizens Bank and Trust Company, Inc. (“First Citizens”), hereby submits
- this Memofaﬁdﬁm_‘ihr,ié‘upﬁoﬁ,, of sits Motion. to St Aside and. Execute ofi Voluiitary Post-
 Judgment Contributions by Hemy Dorn to/IRA Ac:cbm,.ll.t_.‘s,g For the reaéons,:,set’.fgﬁh. below; First
Citizens is éntitled to set aside ;ana EEcits 6f $68,110.06, -’the.élﬁbume‘e‘”"nfytDom}:vpiﬁmmﬂy
contributed to his IRA aiccbiuni;aﬁéiz First Citizens filed its judgment against hun
‘On -Augﬁ’sf 3 , 20 10,2 ?a‘é‘ﬁ‘cieﬁéy judgriiént was er{tiered against Dol Propetties, Inc:, and
judgment against Dorn in the amount. of $149,665:92, plus. accruing interest (the »iijuc’igmeﬁt’%).
To ‘date, Doini has thade fno_ﬁayxﬁeﬁts ‘towards the Judgment. A ‘supplémental _p’r,oi;c';e'e&iings
hearing ‘was held ‘on March 24, 2015, Based upon ‘testimony at the hearing and discovery
conducted i;;)lldWingt'xthé hearing, First Citizens dissovered that, ir spite-of dwing First Citizens
in excess of $149,665.99, Dorn has, individually and through his employer (ie.; his own
business), contributed $71,626.54 to Individual Retirement Account number 2691-3891 at stife,

Nicolaiis & Co., .Inc. (the: “IRA?) aftei the Judgment was filed. See Heiiry Aff.§ 8 attacked
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hereto-as ';Exhib,if.tiA-."Ihat‘-amounft;includés; $3,516.48 that was rolled over froman IRA at Park
Stetling Bank. d. In summary, Do has voluntarily confiibuﬁt,é_d $68,110.06 of mnon-exempt,
assets (i.e., cash) to his'IRA account after the Judgment held by First Citizén ‘was filed agdinst
him.- All the while, Dorn has maintained that he has no assets to satisfy the Judgment and has |

failed to make 4 sifigle paymieént towards the Jodgment.

. ARGUMENT
A judgment creditor is -entitled.‘to ‘execute on' the ‘assets of a debtor; ‘with limited
s A\ .

exceptions as provided ii'S.C. Code Ann. § 15-41-30. The exernption found 4t S.C. Code § 15-
41-30(A)(13) (hereinafter refetred to as the “IRA exemption™), provides, ifi relevarit part:

The -debtor's: right to receive -individual retirement accounts'as

desciibed in ‘Sections 408(a) and 408A of the Inteinal Reveriie

Code;. individual retirement annuities :as described in Section

408(b) of the Internal Revenue Code, arid accounts established as

part of a trust described ‘in ‘Section 408(c)-of the Internal Revenue

Code, to ithe ‘extent reasonably necessary for the ‘support of the

debtor and any dependent of the -debtor. A -claimed exemption

may be ¥educed or eliminated by ‘the amount of a frauduleiit

conveyance into theindividual retirement account or other plan.

(emphasis-added).
While the IRA exemption provides that a debtor’s interest in an IRA is getietally exérmpt frorm
creditors, it also plainly provides that “[a] claimed exemption may be reduced or eliminated by
the -amount of-a fraudulent conveyance into a retirement account....”*.S.C. Code Ann. § 15:41-
30(A)(13). This caveat shows that although.the. IRA exemption is designed to-protect debtots to
a ‘certain extent the legislature-did not intend to create a blanket exemption. The legislature’
‘envisioned situations where a ‘debtor’s use of the exemption would (:co.ns"tifute fraud upon his

creditors.
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In determining what constitutes & “fraudulent cotiveyance”, ‘South Carolina cotiits lookto
'S.C. Code Ann.-§ 27-23-10 (hereinafter referred to as “the Statute'of Elizabeth”) and related case

law. The Statute of Elizabéth provides:

Every gift, grant, alienation, 'haréain,-‘trzih’sfer;, ﬁﬂd.:éo"ﬁ'veyﬁh'cé
of lands, tenements; or hereditaments; goods and chattels or any
of thein, o' of any lease, rent, commons, or 6ther profit or chaige
out of the same; by wntmg or otherw1se and every bond, suit,
Judgment and execution which may be had or imade to oF for any
mtent OF_piirpose to delav, hmdel, or_defraud creditors and
* others of their just and lawful actions, suits, debts, accounts
damages, penaltles, and forfeitires must be: deemed and taken
(only as agdinst that person O6f persons, his of théir hClI‘S
successors, ‘executors, ‘administrators and assigns, and every one. of :
them whose. actions, Suits, debts accounts, damages, penaltles and
forfeitures by gulleful covmous o, fraudulent devices and
practices are, must, -or might bé in any ways d1sturbed hihdered
delayed or deﬁauded) to_be’ clearlv and utterlv vmd frustrate
and of- no. effect any pretense, color, felgned con51derat10n,
expressmg of 1 use, oY any’ other matter or thmg to: the contrarv
notwithstanding. (empha51s added) ‘

- 8.C. ‘Code Ann. § 27:23-10. |
In.Durham v. Blackird, the Court of Appeals, intetpreting the Stanité of Elizabeth, held
that conveyances can be sét aside in'two instanices:

First, where ‘the challenged transfer ‘was ‘inade for a valuable
conisidetation, it will be set aside if the plaintiff éstablishes that (1)
the transfer was. made by ‘the glantor with the actual intent. .of
defrauding hi$ créditors; (2) the Brantof was indebted at the time.of
‘the transfer; afid (3) the grantm s intent is imputable to'the grantee:
Second, where the transfer was not made on_a valuable
;consxderatlon, no actual mtent ‘to_hirider or delav credltors '
Qmust ‘be proven. Instead as a matter of equity, the transfer will
be _set asidé. 1f the_plaintiff shows.that (1) theé .grantoy. was
-ﬁmdebted to hlm at the txme ‘of: the transfer; (2) the conveyance
‘was voluntarv, and 3) the grantor failed to _retain sufﬁcnent;
'property.,to,.t,pav.. the,mdehtedhes_s to_the plamtd‘f in fu!Lhotj

3
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inerely st thé time of the transfer, butin the final analysis
when the creditor seeks to collect his debt.

313.8.C. 432, 437, 438 SIE2d 259, 262/(Ct, App. 1 9,93) (emphasis added).

Here, First' Gitizens need not prove “actual initent fo hinder or delay cieditors” because
“ the: transfers &t i8sue ‘Weiie not, based iipon valuable corisidefation. .Mc’z’t_hz‘s V., ByftOﬁ; 319 SC
| 261, 264-65, 460 S.E.2d; 406, 408 (Ct: App. 1995). Rather, First Cifizens must only prove thaf
m D"o'rh was -indebted to First Citizens at fhe time of the coritribitions at issiie;. (2) Doi’s
contributions were voluntary; i‘e.; based upon no consideration or upon nominal consideration;
. and (3) Dorn failed to retain sufficient funds'to éat'is’fyi.the judgment against hin. ;Se/évid;; Seé also
First State Sav. Aﬁd Loar 485'n ¥, .J;'.\f'/”o,dihve, 291 S.C. 445, 450, 354 SE2d 51, 54 (1 987) (A “
conveyance made upon 2 mere:nominal considerdtion or without consideration is *voluntary.’).

All of the furids First Citizens ‘seeks to execute _u,pén' wete contiibuted to Doms IRAs
after the-Judgment was entered on August 3, 2010. As such, it pgnnqt-b§~di;put.¢d; that Dorn was
indebted to First Citizens at fhe time of the contributions at issue. At all élevant tiries, Dorn
was fully aware of the Judgment.

As to the. second element in Mafhis; ‘theré was no COnsi.derat.ion for, the -tfaﬁsfer of the
‘moriey ffom Doin 'to his IRA. “Consideration... may" consist ither in some right, interest, profit
or benefit 'acC.rﬁifng ‘to ‘one party, or some ierBca@n_c?, idetiimeﬁt, loss, or responsibility given,
suffered, or-undertaken ‘by the other." Furman Univ. v Waller,; 124 ﬁSLC.-= 68,2=; 117 S.E: 356,
358 (1923) “(ewiphasis added). ‘The defirition ‘6f'\66ﬁsidefatidﬁ clearly shows that' that
:cbn’sfidc':rat’ié_‘n involves two separate parties. ‘F uithermore, Dorn neither received a benefit:nor
suffered a detriment because he did nothing fiére than move money from one pocket to andther
in dn effort to protect is assets (i.€., cash) from his ju@gmem- ;;reélitof_s.. Dorn wag'in the.exact
~same’position before and after the franfers to his IRAs. His assets were simply in a different

4
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A\
account. Dorn has maintained :full. control over the IRA .and can freely withdraw or jnvest the

fiinds. .
«Addi,tib?nal'ly;- “where a conveyance to afamily member or close relative is ;ittaékcd oh

account-of’its voluntary: character; ihé law imposes:a duty of the transferee-to ;e_s_ftgbl‘iéhv'b_c_)th a
valuable consideration and the bona fides of the t}ansactiori by clear léﬁd;é.bﬁiiiﬁéingl evidenceé:”
Nodine, 291 S.C. at 450, 354 S.E:2d at 54 (citing Coleman v. Daniel, 261'S.C, 198, 199 S.E2d
74 (1973)). Here, the travisfer irivolved orily otic person—Dorn. ‘When 4 debtor transfers assets |
from one account info" another ‘account controlled by the same debtor, the' transfér ishould be
scrutinizéd in the.sanie. manner.as a transfer to a “family membér or closé relative.” Seé id. -Asﬁ
~ stich, the burden of proving that the'transfér was supported by-c”':b)n'sidcratiorjipshift’s‘_to Dorn. Dom
has §ubfniﬁéd nO'evidence establishing valuable consideration or the bona fides of the transfers. -

“The final element:set fortl in Mathis is that the debtor fails to retain sufficient 'fuﬁd_s to
satisfy his debts. .See Mathrs 319 S.C. ai 266, 460 S.E.2d at 408. This element is also pot in
dispite &s Dorn Has failed to make a single payitient toward the Judgmerit in the neaily §ix yeafs
since it was filed. ,Tﬁere.for.e.; because (1) Dom 'was indebted to First Citizens at the time of the -
contributions at issue; (2) the. contributions. were. voluntéry 1i.e., not supported by valuable
con51derat10n and (3) Dom has failed, to 1eta1n sufﬁcu-:nt furids to satlsfy the judgment, the |
Dorn’s post-Judgment contubutlons to his IRA account should be iset asxde as fraudulent
transfers and su'bject to-execution. - |

If this Court finds that the post—Judgment ¢ottributions were supported by con81de1at10n
Under 'South Carolina ilaw_,- even:if a %transfe'r is supported by consideration, it can still be set

aside as a fraudulent onveyance if it is'shown that the transfer was (1) made by the grantor with
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the. actual intent of defrauding his creditors; (2) the ‘grantor was indebted af the fime of ‘the

. . N . } t
transfer; -and (3) the grantor's ifitéfit is imptitable to the. grantee. See Durhani, 313 S.C..at 437,
438 S.E.2d at 262. As discussed above; it is undisputed that Dorn was indebted to First Citizens
when the contribiitios wete made. All of contributions at isstie were mdde aftér the Judgment
was filed. The issue of whether the grantor’s lintent is imputable to the grantee is irrelevant
because 'Ddlﬁ i§ both the granfor and the: grantee. Therefore,'the only real issue for the.court is
whether Dom’s postjudgment ‘conitributions were made with the “intent of defrauding Tis
creditors.” See id.

In -detéfininifig whether a debtor acted Wwith the requisité inteiit to establish a fraudulent
conveyance, South Carolina courts offen evaluate the particular circumstances of the-transfer for
“badges of fraud See Colénian v. Daniel, 261 S.C. 198, 209, 199 S.E.2d 74, 79 (1973)
(“Certain circumstances so. frequently attend conveyances o defraud creditors that they ‘are
recognized and referred to. as *badges of fraud.* The badges tend to excite suspicions as-to the.
Bona fides of a challenged conveyance.”). In Coléman, the Suprene Cotit.of South Carolina
stated the following regarding the badges of fraud:

“The facts which are recogmzed indicia of fraud areé hiirierous, and
no couit ¢ould pr etend to anticipate or catalog them all. Among the:
:generally recogmzed ‘badges -of ‘fraud are the msolvency or
‘indebtedness of ‘the ‘transferor, ladk of consideration for the
‘conveyance, 1elat10nsh1p between the transferor and the-transferee..
the pendency or ‘threat ‘of htlgatlon :secrecy or concealment,
:.departure ﬁorn the. iisbal method of businéss, the transfer- of the
debtor's entire éstate, the reservation of ‘benefit to the tratisfeior,
‘and the retention by the:debtor of possession of the, property.

1d. (citing 37 Am.Jur(2d), Fraudulent Conveyances, § 10 (1968)). “The circumstances of Dorn’s

post-judgment contribitions to: his IRAs: frieet 4t least seven of the nire badges of fraud listed
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above.! “Although the presence of a single factor, i.e.; badge of fraud, may cast suspicion on the H
transferor’s intenf; ‘the zcozrﬂuenee of several in one ‘transaction ge_r_xerjalvly'prjov;i;des‘ iconclusive
evidence of an actual intent to defraud.” Gilchinsky v. Nat'l Westininster ‘Bank, 732 Afé’d 48’2’,
490 (1999). Here, Dorn (1) was iirads?bted to First Citizens at the time of the‘contributions; @)
transferred the funds to himsel, the petson with Whoin he €léatly has the ¢losést relatiotiship, (3)
made the ‘contributions after ‘the Judgment ‘was filed and -while litigation was ‘pending; (4)
a‘ﬁembted to conceal i contributions,? (5) reéserved :the't")enéﬁt.'o'f'it'ﬁe,ﬁﬁ'ds‘ for himself; and (6)
refairied possession of the funds. The presence of these badges of fraud surrounding Dom’s
W pos_t'-judgmerit ccontributions reveals: Dorn’s actual intent ‘to hinder, delay, -or «deffaud Flrst
| Citizeiis from collecting its juc‘.l‘gme‘ﬁt.? .

Whiile IRA exemption offers debtors protection in limited situations and circumstances, it
also ‘protects judgment creditors by fprohibitirrg_ A j»udgrﬁ'e'ﬁf debtor from taking -assets that are
‘subject to execuition (i.e. cash).and afiser‘npft’_.i,r.lg‘ro place those assets beyond the reach of:a creditor
by’ depositing the cash into -an IRA ‘dccount. First Cifizens requésts that this Court st aside .
Db;h’s conveyances into "h".i,sA IRA account made after Auguist 3, 2010, with the exception of those -
funds xolled over from the Park Sterling TRA. “Courfs have the inherent power to do all things

réasonably necessaty t6- insure that jiist results are.téached to the fullest exteiit possible” Ex

T One of the badges of fraud satlsf ed is lack of consrderatron First Citizens takes the position that the contnbutrons
at-issue were not supported by valuable consrderanon See Slel @ pp 4 However as this sectlon of the brlef

present.-

2 A copy of Dom S post-_yudoment dlscovery responses are’ attached hereto as Exhlblt B A copy of Dom s‘Motron

(“The anti- allenatlon ’proyxs‘lon of ERJSA and'the_lntemal Revenue‘ C‘ode do. not preclude the avondance of
fraudulent transfers.”)..
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parte Dibble; 279 S.C: 592, 595,.310'S.E2d 440, 442 (Ct. App. 1983). Here Dorn elected to
contribute $68,110.06 to "his IRA account -after First Citizens filed the Judgment. Despite.
contributing in excess of $68,000.00 to his IRA, Do has continuously maintained that he has
no :é,ss.ct's*‘ to satisfy the Judgment: In effect, Dorn s using his TRA account as an “offshore bank
- account,” funneling significant amounts of money to the IRA oi an annival basis i an effort to
put his ‘assets beyond the reach of his -greditors. Neifher the law nor the principles of :equity
- ai’iowf'sﬁéh.actioﬁ:. |
CONCLUSION
For ‘the reasons .set -forth herein, this. Court Should set aside Dorn’s lvdlun"tary' _Avpo;s't’—'
Jjudgment contributions to his IRA. as fravdulent transfers, thereby allowing First Gitizens to
execute on-the funds in the IRA account and apply the proceeds fowards ‘the T;J.ydgmqrzt,“debft.,
 First Citizens seeks an. Ordet 'directing ‘Stifel, Nicolaus & Co., Inc. and/ot Do to wﬁh&ra&
$68,110.06, the amount of pgs.t-é_judgmer;xtg comr.:"ibqﬁo,ns, from IRA account number 5.2159'1—38911.

‘and o apply those funds towaids First Citizens® Judginent.
Respectfully subrnitted,

BRUNERPOWELL WALL & MULLINS, LLC

JoéyR, Flogd :
Robert-Cl Osborne 1T

- P.0.Box:61110

. o o Colutibia, SC 29260
Coluiribia, SC (803) 252-7693

ol Attorneys First Citizens Bank and
May \ ) ;2016 -  Trust Company; Inc.
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STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON PLEAS

COUNTY OF GREENWOOD CIVIL-ACTION NO.2009-CP-24-01272
'Flrst Citizens. Bank and Trust: Company,‘

Plaintiff, AFFIDAVIT OF

‘Dorn Propertles, Inic. Henry A. Doin,,
:Countybank First: South Bank, Greer,
State Bank and Branch Bankmg and
Trust Company;

)
)
)
)
)
)
)
)
)
)
)
Defendants.. )
)

‘Personally. appeared before me Wllham G. Henry, being . fn'st duly sworn, deposes
and states &s follows: ,

(1) lamover ithé age of 18 and competent to make his affidavit.

(2)  lam a Financial Advisor for ﬂéti"félf Nicoldus & Coinpatiy, Inc(referred to
‘herein as “Stifel”) |

:‘(3) This.affidavit is'based.on "the'blllsiness._ records of Stifel.

(4) The Defendaiit Henry A. Dot (“Mr Dorn”) has two IRA accounts with

Stifél, bearing account numibers 3708-7310 and 2691-3891.

(5):  Stifel account fumber 2691-3891 was operiéd by Mr. Dotn.on Novémbet.

11,2007.
(6)  Stifel account number 37087310 was opened by Mr. Dorn on January 26,

2013.

(7)  From January, 2009 through March, 2015, $95,897.00 has been

contributed to Mr. Dorn’s IRA account nuraber :2691:3891 by, Mi. Dofri, or by his
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employer. for hlS ibcﬁeﬁt, which ‘includes $3,516.48 that -‘was transferred from a ‘Park
Sterling Bank IRA to Stifel account number 2691-3891 on February 13, 2012 (roliover).
(8)  Since August 3, 2010 (the date of ‘(t‘he' Judgment in the ‘above-captioned
civil action), Mi. Dom, individually ,fafid/or through ‘his employer, have contribiited
$71,626.54 to Stifel IRA account numb.ér 2691-3891,'which includes $3,516.48 that was
transferted from -a Park Sterling Bank IRA 16 ~§tifei ‘accotnit niimber '2691-3891 ir
February, 2012 (rollover). |
) On February 13, 2012, $6,319.60 was deposited ‘into Mr ‘Dom’; IRA
acéount number 3708-7310 from an IRA held at Patk Sterling Barik (Transfer). |
(10)  Noother funds have been contributed to Mr. Dorn's RA account number
3708-7310 as of Match 31,2015, besides the rollover in February 2012. |
(11)  Mr: Do has no other accounts with Stifel besides the two accounts set
forth herein. |

Stifel, Nicolaus & Company,
Incorporated

by W Prtfene

h Its: Financial Advisor

SWORN TO and stbscribed before me i,
R ﬂ'L . . B o - .. . ’ & "’- ~‘ 4
This 12 dayof _ ARGUST 2015  S& 1 v
5\8/‘\ = 3

Notary Public for,gé'_'of@uﬂ&ﬁ- CTY e U K
My Commissiori Expires  4f [é:”:ZOIj ) *'»,'_,%/‘r,,'_,’__.-_;'.éf’

o)
R
-
%,
%,
7,
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'STATE OF SOUTH CAROLINA s '

L IN.THE COURT OF COMMON PLEAS

‘COUNTY OF GREENWOOD N _
o . CIVIL ACTION NO. 2009-CP-24-1272 .

First Citizens Bank and Trust : . :

\
Company, Inc., -
| | . DEFENDANT HENRY DORN’S RESPONSES
Plaintiff, TO PLAINTIFF’S SECOND SET OF
' POST-JUDGMENT INTERROGATORIES
V. ‘

Dom Propertles ‘Inc.; Henry A,
- Do, Countyba.nk, First South
Bank, Greer State Bank and Branch
Banking and Trust: Company,

;Dcf..endants-,

' Defeﬁﬁant Henry Dom ',(“Defendaﬁt’%)' he,réby reséonds to Plaintiff’s Second ‘Set of »"P(?__'S’t-
Judgmcrifilntemgaiorics;as follows: |

In sefting forth these answeis, Defendant does not ‘waive the aftorney-client,
"work/product, or other privilege or unmumty from disclosure which. miay attach to information
calied fdr.hefein‘ ot"fe‘spons’iVevzto‘ the Iterrogatory. Defendant does ‘fiot concede the relevance
or matenahty of the Interrogatory, orthe subject matter for whlch the Interrogatory refers. Thesa
answers are- subrmtted by Defendant subject to, and ‘without in: any way waiving or intending to
walvc:, but on the contrary mtendmo 10 reserve and reservmg.

A All obje ectlons as to competency, relevancy, matenahty, prmlege and
adrmssxbzhty as evidence, for any purpose, of any of the documents referred: to or-answers given,
or the SUbJec‘t\ths:reof; in Aan,y 'subsequent proceeding or in the trial ‘of this action or any other

‘ écﬁ‘on }o.r‘epfoce:ding;_. | |
| B.  The right to object to dther discovery procédures involving or relating to the

l".
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subject mattef of the Initerrogatories herein and responded to; and
¢ The right at dny time to revise, cottedt, add to, o Elarify anly of the answwers set
forth herein, or documents referred {6 herein,

D.  Defendant dbjects to -these r-lnvf_t@zmgat’oxieﬂs: to the ‘extent that they ask for
information protected by: the attorney-client or the wozlg:'produgtﬁzpri{ilcges or to the extent the
interrogatories go beyond. the scope of discovery. allowed in the South Carolina Rules of Civil
Procedure. | |

1. - Setforth ll drmounts of imoney that ‘you bave Contributed to an IRA, or cther

financial retirement account from ‘September 2, 2009 to present, ‘together with ‘the. account

‘numbers, along with the financial institution info which your contributions were made, including
the émdunt_(_s) of money that ‘yo;u;c.kcsnﬁi‘bﬁtefdiaﬁd;ihe date(s) of your contributions.

| Resporise: Defefidant sbiects to this request on the grourds that the inforimation sought is
not relévant ‘to ‘these supplemental proceedifigs, nor is it ,reasox{abxy calculated to lead 16 ‘the
-.discovery of relevant evidence. ‘More specifically, as provided in Section 1 5—41-30 of the South
rot entifled to inforimation regarding TRA accouts.

2. 8ét forth all amaiints of ioriey .thai,*ybuf Employer(s) has eontributed to an TRA,
or other financial retiremenit account from September 2, 2009 to" present, ‘together- with ‘the
account riumbers, alongwnh the financial institution into which your contributions were made,
 incloding the amotnt(s) of money that you eontributed and the date(s) bf}yc_;ur contribiitions.
Response: Defendant objects to this request on the grounds that the ;infbrmati"'on:sougbt is

not relevant to ‘these. supplemental proceedings, mor s it reasonably calculated to. lead o the

“discovery of relevant evidenice. Mote specifically, as provided in Section 15-41-30 of the South

e
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Carolina Code, IRA accounts are exempt from attachment, levy, or sgle. ‘Therefore, Plaintiff is
‘ot entitled to mformatxon regardmg IRA dccounts. |

3. Does Exhlbl't A accurately reﬂect the total amount of conmbutxons to your TRA
account(s) for the time period reflected on Exhlblt A?

Response Defendant objects to this request on the grounds that the mformatlon sought is
niot Televant to thﬁscv's;ipplementa.l proceedings, nor is it réasonably calculated to lead to the
discovery of relevant evidenice. More spec‘iﬁcaliy, as provided in SCCtion 15-41-30 of the South
Carolina Code, IRA accourits are éxémpt from attachment, levy, or sale. Therefore, Plaintiff is .
not eggi;led'to ';informatidn regarding IRA accounts.

4, . If you answered anything “other than “Yes™ to Interrogatory # 3, provide a
bxeakdown of all contnbuuons by you -aid your employers to your IRA(s) or other fmancla]
rétirement accounts, 1f any. ’ | .. ' o

Response: Deféndaiit 6bjects to this request on the grounds that the ’inférnhat'ioﬁ soiigh.t is
" not relevant to-these supplemental propeedings, nor is 1t reasonably calculated to leaa to.‘th‘e
- discovery of irglevaz.it evidence, More $pe0iﬁ¢a1.lys as'provided in :Seétion 15-41-30 of the South
:Cardlina C_od’é; IRA accounts are 'exen;pt: from attachment, l‘e_v‘}'{,‘ .Or sale. 'Thereforﬂe_, Plaintiff is
not entitled to information regarding IRA actouints.

-5, Identify:the.names and addresses of all owners _andkor'mallaging members of each
of your érhplgyef(g) from September 2; _200_9 1o’ present:

‘Responsé: Deferidant was e‘n;plos}éa by Green and Company until Jurie 30, 2610. Since
* then, Defendant has ‘been employed by Dom, Dempsey, & ~Assi;biate‘s?_ which is managed by
Henry Dom and Kevin Dé.:r_@pscy,-

6. Idenitify the-riames and ‘Addresses of all person(s) from each of your employer(s). '
. T 3
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from September 2, 2009 to present that made the decision to makeé a contribiition to your: ]RA Of
other ﬁnancml retirement account if-any and match the person(s) who made the. demsxon(s) to
make a contribution mth.t,.ha-_amoqntpf each contribution(s)..

Response: Defendant objects to this request on'the grounds that the mfozmauon sought is
-.nqt: relevanit to these sippleniental proceedings, nor is it teasonably scélcufl ated to lead to the
discovery of féle\“zéht;e\ﬁ?ide’ﬁée. More specifically, & provided:in Section 15-41-30 of the South
43Ca1pli_na Code, IRA accounts are v;exerAr‘lpt from. aﬁachmeﬁﬁ,; levy, or sale. Therefore, Plaintiff is

' not enfitled to information regarding IRA accounts.

| McAN' FUS, c;UD LOCK: &COURIE, LLC

Thomas E. Lydén o

1320 Main:Street, 10" Floor

‘Past Office Box 12519

Columbia, South Carolina 29211
803-779-2300 .
Attorneys for Defendant Henry Domn

June 3, 2015
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STATE OF SOUTH CAROLINA

) "IN THE ‘COURT OF COMMON PLEAS
COUNTY OF GREENWOOD ) 2 ’
First szens Bank ) CASE NO.
(] Plaintiff ) _2009—CP-24-,01272*
)
. b MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
Dom Propérties, Et Al. )
X Defendant. . ‘ - )
Plaintiff’s Attomey o . | Defendant’s Attorriey:
Joey R.Floyd, Bar No. - . < ‘Thomas E Lydon, Bar No.
Address: Address:
Post Office Box 61110, Columbla .SC 29250 L. 'PO Box 12519, Columbia, SC29211
phone o fax : phone faxt
e-mail: other: e-mail: other::

X MOTION HEARING REQUESTED (attach wntten motion and completé SDCTIONS 1 and jE1))]
[l ForM MOTION NO H:EAR]NG— REQUESTED (complete SECTIONS I and )
[] PROPOSED ORDER/CONSENT ORDER: (complete SECTIONS II and ITI) '

SECTION I: Héaring Information
Nature of Motion: Motxon for Protectxve Order

Estimated Time Needed:20 min Court Reporter Needed: [ YES 7 [JNO

‘SECTION 1I: Motion/Order Type
I Written motion atfached
{1 Form Motion/Order

1hereby move for relie “or acnon b Lthe gourt as set forth in the attached pfqpo’se,d order.

hily 8. 2015

Signiture of Attomey/for| |Plaintiff / DDefendant Date submitted
o SECTION DI: Motion Fee. ' R
X PAID ~ AMOUNT: 25.00 :
[JEXEMPT: []Ruleto Show Cause in'Child or'Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect.
N Ind1gent Status 1 State Agency v. Indigent Party
] Sexually Violent Predator Act [:_] Post-Conwctxon Relief
[] Motion for Stay in Bankruptcy
(] Motion for Publication [} Motion for Execution (Rule. 69 SCRCP)
(] Proposed ordér submitted at request of the court; or;
reduced to Writing from foticn made in opén court per judge’s instructions

Name of Court: Reporter
: [[] Other: )
e - JUDGE’S! SECTION
E] Motion Fee to be pald upon filing of the. attached |
order; , : J’U’DGE
D Other . :
. CODE: #__Date:
CLERK’S VERIFICATION .
g Date Filed: .
Collected by: ‘
[ ] MOTION FEE: COLLECTED

D CONTEST ED - AMOUNT DUE:

SCCARS (11-03)
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STATE OF SOUTH CAROLINA = ) . .
o ) INTHE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD )
) CIVIL ACTION NO. 2009-CP-24-1272
 First Citizens Bank and Trust ) . . '
-Company, Inc., S ‘ E
, ) DEFENDANT HENRY DORN’S
Plaintiff, ) MOTION FOR PROTECTIVE ORDER
) AND TO QUASH DEPOSITION SUBPOENA
v. K
‘Dorn Properties, Inc., Henry A. )
Dom, Countybank, First South )
-~ Bank, Greer State Bank and Branch )
Banlcmg and Trust Conipany, )
)
- Defendznts. 3
3

TO: IOEY R.FLOYD, ESQUIRE, ATTORNEY FOR PLAINTIFF
~ You will please take figtice thét on the tenthi (10th) day after service hereof, or as
soon thereafter a$ miay bé scheduled, the ahdersigned counsel for Henry A. Dorn-will move

before the Honorable Curtis G. Clark; Special Refefee for Greenwood County, for a

Protective Order and an ‘Order quashing the Notice of Deposition and Deposition »Subpogna_

Duces Tecum issued to Henry A. Dom if counectlon with the referenced matter The

grou.nds for this’ Moﬁon are as’ follows

\

1. The Nonce of’ ‘Deposmon and Déposition Subpoena Duces Tecum do not comply

‘with Rule 30('b) SCRCP in that ten days notice was not given; and

2. Plam’uff is seeking to obtain iiformation in this deposmon. and through the

.subpoe,na that is. -not relevant to these supplemental proceedings, nor .is it.

‘Teasonably ca]cula’ted to lead to the ‘discovery ‘of relevant ewdence More

spemﬁca]ly, as prov1ded m Sectlon 15—41-30 of the South Carolina Code, [RA

accounts -are ‘exempt:from attachment, levy, or sale. The;efprc, Plamnﬁ 18 not‘-

037



) éi;ﬁtl'ed to information regarding Henry Dom’s IRA accounis.
T'Lis,=m6ﬁon w‘ill ‘be "based ﬁp';m’Rules 26, 30, 45, and othér applicable rules of ft-he
'South Carolina Rules of C1v1l Prooedure apphcable statutory and case law and the
fol]owmg exhlbxts cop1es of which are aﬁached to thls Mohon
- 1. Exhibit A;——“E-nj"aﬂ from Plamnff‘ s counsel dated Juné 15, 2015
2 “ Exhibit B—Notlce of Deposition of Henry A. Do,rﬁ
, 3 Exhibit"C'+:D§pOSition ,Snbppgna.Duéas_.T ecum to Henry A. Dorn
4. ExhibitD - Certlﬁcate of Semce |
WHEREFORE Henry Dot prays for the followmg relief:
1 For a -Prot_ectxve Order .pmhlbmng " Plaintiff from pursuing discovery
‘concerning his IRA accounts; - |
2, Foran Order E;}iéshing’t'he D@pos‘i't.ioﬁsfilbpoéna Duces Tecun;
3. . For the c‘;o"s‘ts""and va’ttoméjr"s.fée“s inetirred mﬁlmg this Motion; and

4,

Thomas E. Lydon &

13201 Main Street, 10th'Floor-
‘Post:Office Box 12519 .
Columbia, South Carolma 29211
803-779-2300 '

July 8, 2015 , Attorneys for Henry A. Dom
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Tomn';y Lydon’

“From: - © .. oeyFloyd <JFioyd@brunerpowell.com>

Sent: * Moriday, Juné 15, 20151021 AM

To: : _ 'Tommy Lydon

fsu'bje_ct:’ b RE: First szens v. Henry Dorn/Flrst Citizens v, Ké‘vin Dempsey g
‘So stipulated.

IF

From: Tommy Lydon [mailto tlydon@mgdaw com]
Sent: Monday, June 15, 2015 10:20 AM
* Tos Joey Floyd

‘ Sub]ect. RE: First szens V. Henry Dorn/F rst Citizens v, Kevm Dempsey : -

That will only work If vou w:lI stlpulate that the sole purpose of the depos:tlon isto’ ask guestions about the IRA
accounts. | can’t file a motlon for: protectxve 'ofder without some: sort:of record of what the questions will be.

From: Joey Floyd [mailto:1Flovd@brunerpowell.com]
Sent: Monday, June 15, 2015 10:09 AM
“To: Tommy Lydon '
Subject: RE: Frst Citizens v. Henry Dorn/ Fsrst Citnzens Az Kevm Dempsey

For procedural purposes, 1 want to notice the deposmons Would you like to.do a protective order aftér I notice:
the depositions? If so, I'll just notice the depositions and you ‘can file your motion for protectlvc order. That
should saﬁsfy you and it will check off my procedural purpose

Joey R. Floyd. _
- BRUNERPOWELL

‘BRUNER, POWELL, WALL & MULLINS, LLC
P.0O. Box 61110

1735 St. Julian Place, Suite 200 (29204)
Columbia, SC 29260—1110 ‘

(0) 803.252.7693

(f) 803. 254. 5718

direct dial’ 803. 744 0829

jwww brunerpowell com




SIAIE‘OIF:‘SOUTH CAROLINA. - IN THE COURT OF. COMMON PLEAS

COUNTY-OF GREENWOOD eV ACTION NO. 2009~CP-24-01272,
“First Citizens Bank and Trust. Company,
Inc.,

Plaintiff; . |

v. NOTICE OF DEPOSITION OF
HENRY A. DORN’

Dorn. Propemes I.nc Henry A Dorn

.:w

uyuguuupuwuuvaﬂu,

I‘Oi’ TOMMY LYDON; ESQUIRE ATTORNEY FOR DEFENDANTS DORN PROPERTIES,
INC..AND HENRY A. DORN:
YOU WILL PLEASE TAKE NQTICE -,matv,;pﬁr;ﬁantité Rule 30 of thé Sotth Carolina.
Rules of Civil Procedure, fhe Plaintiff, First Citizens Bank-and Trust Compaﬁygflnc;i‘throﬁgh its
undersigned! counsel, will take the deposition of HENRY A. DORN upon oral examination on

‘;'FRIZDAY JULY 10 2015 AT 10 00 AM \at; THE LAW FIRM. OF BACOT & PADGE’I’T

LLC, 414 MONUMENT STREET SU'ITE C GREENWOOD SOUTH CAROLINA

“2,,9646 - This deposition will be taken upon oral.,-@&%mmamqn b@qusr a-potary . public or before any
other officer authorized by law 16 tike depositious, af which time you are notified to appear and

take such part 4 you may bé advised and as shall be fit and propet.

YOU WILL PLEASE TAXE FURTHER "NOTICE” that the —Aoral exaﬁﬁnaﬁon will

of 1d'is‘dove:y? fof use at ztri‘ai’ aid '.fbfzéuhatherfpu;p@“ses» as aré peimitted under tpe‘ rules v_-o'f this,

‘Court and all applicable statutes and laws.




Joey R F/oyd/ 7T
'Bruner, Powell, Wall & Mullins, LLC

1735 8t Juhan Place ‘Suite 200°(29204)
P.0.Box 61110

Columbla, SC 29260

(803) 252-7693

Attorneys for the Plaintiff -
First Cifizéns Bank and Trust Company, e,

7l ,2015.

. | 041



STATE OF SOUTH CAROLINA
lSSUED BY THE. COMMON PLEAS COURT IN THE COUNTY OF RICHLAND

First szens ?ank and Trust Company, Inc., SUBPOENA DUCES TECUM IN A CiviL CASE
Plaint A ve  ‘Case Niimbér: 2009-CP-24-01272
Dorn'Properties, Inc.; Henry A,{Dom_, etiél.; - Judgment.in Greenwood County -

To! |

Henry A. Dom, clo Tommy Lydon Esqunre

McAngus Goudelock & Courie, LLC

1320 Main Street, 10* Floor

‘Columbia, South Carolina 28201 ' ’

O YOU ARE COMMANDED fo. appear in the: above named court at the place, and time. spemﬁed below
_to testify in the above case. ; .

"PLACE OF TESTIMONY | “_ T COURTROOM -
' ' [DATEAND TIME ., AM

» X YOU ARE COMMANDED to appear at the place, date, and time speuﬁed below to teshfy at the takmg

. _of adeposition in the above case,

'PLACE OF DEPOSITION . | DATE AND TIME
The Law’ Flrm of Bacot & Padgett LLC . July 10, 2015, 10:)00 a.m,
414 Monument Street; Suite.C : : :
Greenwood, South Carolina 29646

AN

X] YOU ARE COMMANDED to produce and permit mspection and copying of the following documents or .
‘objects in your possessioni, custody or control at the place, date and time ‘'specified below (list's documents
‘or objects): All account statemeénts. for any lRA or retirement account from July 14, 2010 to the
-preseiit date, including but not limited'to copies of all documents that refiect the amount of money
‘that-you have contributed towards your IRA or other retirement account from the date of the
Judgment entered in this case.

PLACE - DATE-AND TIME
The Law Firm of Bacot & Padgett, LLC July 10, 2015, 10:00 a.m.
414 Monurment Streét, Suite C . B

Greenwood, South Carolina 29646

L] YOU ARE COMMANDED to-: permxt mspectson of the: foll'oWing premisés at the _dateér_fd timé specified
below, " : ’ L

PREMISEE . — DATE.AND.»TIME AN

ANY SUBPOENAED ORGANIZATION NOT A PARTY TO THIS 1S HEREBY DIRECTED TO RULE 30(b)(6),
- SOUTH:CAROLINA RULES OF GIVIL, PROCEDURE, TO FILE A DESIGNA.’I'ION WITH THE COURT
SPECIFYING ONE OR MORE' OFFICERS, DIRECTORS OR MANAGING AGENTS, OR: OTH:ER PERSQNS WHO
CONSENT TO TESTIFY ONITS BEHALF, SH.ALL SET FORTH, FOR EACH PERSON DESIGNATED, THE
MAT’I'ERS ON WHICH HE WILL TESTIFY'OR PRODUCE DQCUMENTS OR THINGS. ‘THE PEKSON'SO
DESIGNATED TESTIFY AS TO. MA’I‘TER.S KNOWN OR REASONABLY AVAILABLE TO THE ORGANIZATION :

NOTIZE: AS REQ BY RULE 45(b)(1) HAS BEEN GIVEN TO ALL PARTIEj / y

i - é/}%//f

: Att\om’eyllssum fficer’s Signature . Pnnt I\Ame
Indicate if AttorneyNor Plaintiff or' Defendant :
Attorney's Addressan hone Nugmber-:-
1735 St hilian Place; Post Office Box 61110 Columbla, SC 29206

(803) 252-7693




~

Clerk of Court/Issuing Officer’s Sipnatre _ Date . Print Namé_
Pro Se Litigant's Name Address. and :

Telephone Number :
- PROOF OF SERVICE -
SERVED:. oATEr JU’\/@&') 104 S ‘| FEES AND MILEAGE TENDERE NMTHNESS
| 1320 Main Street, 10" Floor ' ~ EYES onNo Nﬂom (
PLACE: | Columbig, South Caroling 29201
"SERVED.ON Henry A Dom cle Tommy Lydon,. Esqurre [ WANNER OF SERVICE: U.'S. First Class Mﬂ
' 'SERVED BYKmWamotk — | TITLE: Legal e
4 , DECLARATION OF SERVER
57“ the foregonng lnformabon contamed in the Proof of Sennce is true and correct
Exeoutedon g \ H)}\/\d
SIGNATURE OF’SERVER _
Eost Office Box 611 10, Columbia SC 29260-1 11
ADDRESS OF SERVER -

Ru!e 45, South Carollna Rules of Civil Procedures. Paits (c) and @)
(c_) Protection of Persons Suk:!jec( to Subpoenas.

(1) A party or an altorney responsible for the issuance and seivice of a subpoena. shall take Teasonable steps to avold iriposing
undue burden or expense-on.a person subject lo thal subpoena The cotirt on behalf of whrch the subpoena was issved shall

eenforce this duty and Impose upon the party or attorney in breach of this duly an appropriate sanhction, which may mdude but is not
ﬂmu!Ed 1o, lost eamings and a reasonable attorney’s fee,

(2)(A) A persen commanded to produce and permit lnspechon and copying’ of desxgnaled Electionically stored informatian, badks,
‘papers, documents of langlble things, or.inspection of premises need not appear in person at the place. of produiction of mspecﬁon
unless ‘commanded to appear for deposition, heanng or trial, A party or an attarmey responsrb(e for the: issuance and service of a
‘subpoena for production of books, papers and documents wrthout a deposnﬁon shall provide to another party copies of documents,
50 produced upon written request- The party requeshng copies shall pay the reasonable costs of reproduchon

(8) Sub}ect to paragraph {d)(2) of this rdle, a person commanded to: produce and pennil inspection and copying may, within 14 days
‘after service of the subpoena ot before the time specified for compliance if such time is less than 14 days after service, serve upon
‘the party or attorney desrgnaled in, the subpoena writen objectian to mspecﬂon oricopying of any or all of the designated materials
or of the premises—or to producmg elecironically’ stored informalion’in the form or forms requested If objectionis made, the party
sewving i 'the subpoena shall not be enhtled to inspect and copy the materials orinspect the premises except pursuantto an orderof
the cour by vehich the subpoena was |ssued If abjection has’ been made; the paity serving the subpoena may, tpon fiotice to'the
person ¢ commanded to produce, move al any time in the court that rssued the stbpoena for:an order to. compel the produotxon Such
an order to compel producuon shall proted any person who is not a party of an ofiicer of a party from signrr cant expense resulhng
Jrom the' inspection and copying commanded.

(3)(A) ‘On timely motion, the court by whichi-a subpoena ‘was. rssued or regardmg a subpoena cornmandrng appearance ata
:deposmon or produotron or |nspectron drrected toa non-pa 3 inthe county where the: non-party fesides, is’ employed or
egularly transacts business in person shall quash or modify the subpoéna if it:

(i)'ffailsto altow reasoriable’time for. compliance;or

(iiy requires @ person who'is nota party nor an officer, drrec(or of managrng‘agent ofa party, nora oeneral padner ofa partnership
thatis a party lo travel more: lhan 50 miiles from the coupty s where that p resides; is employed or regularly transacts bisiness
in person, except that SUb]ECl to the, provrsnons of clause (c)(3)(B)(‘|i) ‘of this ru(e stch @ 'person may in‘orderto at\end lnal be
commanded to travel from any’ such place wilhin the slate in which the triaf is held or
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(iil) requires disclosure of .privileged or_dlherwisevprolecled maﬂél_ and no éxceplion or waiver applies; or
{iv) subjects a person to Undué burden.

(B) if a subpoena: :

v

{i) requires disclosure of a trade: secrét of other, canfidential research, develogment, or commercial in'fbrmatlbri. of

(in) requxres disclosure of an unretalned expert's opinion or mforrnatlon not describing spﬂctﬁo events or occurrences In dlspute and
resuiting from'the expen‘s sludy made not al'the request of any parly,-er

(iii) reqmres a person who is'not @ party Tior an officef, director of managing agentofa party, nor a general parlner of a partnership
thatis a party, to'incur sibstantial expense to'travel fmm the. oounty where that person resxda s employed or regularly trapsacts
business in person, the court fmay, to prolect a person sub]ect to or affected by the subpoena quash ar modlfy the subpoena or, if
the party in whose' behalf the subpoana is'issued shows g subslanbal need for the lesllmony or. matenal that mnnot be otherwise’
met without undue hardshlp ‘and assurés that the person’to whom lhe subpoena is addressed will be reasonably compensated the
,coun may order appeafanoe or productlon only upon speclﬁed conditions:

{d) Duﬁes in Respon_cllng to _Subpogna,

‘(1)(A)A person Iespondlng to a Subfivend {o produce documehts shall produce thern as they are. kepl in {he’ Usual course of
business or shall organize and label theém'to correspond with the categories in the demand.

{B) If a subpoena does‘nol specify the form of forms for priiducing electionically stored mformabon. a persoh responding toa

subpoena must prodiice the. information in a, fonn or forms In whlch it'is ordinarily maintained orin a reasonably usable formor
forms. .

- S

'(G) A person responding to a Subpbena rieéd fot produce the samé electronically stored information In more"than one form,

from whom dlsoovery is soughl must: show that the information soughtis nol reasonahly awessble because of undue burden or
"cost. If that showing Is made, the court may nonetheless order discovery from such sources: it the requesting party shows gocd
cause, considering the limitations of Rule: 2o(b)(6)(8) The cour may specify conditions for the discovery.

(2}{A) When information subject losa subpoena is withheld on a claim that it is pn\fﬂeged or subjnct lo protectlon as trial prepatallon
miaterials, the claim shall be made expressly: and shall be supported by a description of the nature. of the documents,
oommunlcatlons. or thlngs not preduced that is sufﬁuent 1o enable the demanding party to’ oontest the claim;

(BYif. informalion preduced in response {o a subpoena is subject to a‘clalm of privilege or of protection-as trial preparation malérial,
the person. maklng the claim may notify any pady that received the information of the claim and the basis for il. After being nofified, a
party must promplly return, ‘sequester, or destroy the speuﬁad information and any copies it has and may riol use or disclose’ the
infoimhation. tintil the claim is fesolved, A receiving party’ may: promplly present the inforrnation to” the. ooud under’ seal for a
determination of lhe claim. If the receiving party dxsclosed the infermation before being notlﬁed the reoex\nng party must take

izasonable steps to refrieve the- information. The persan who' produc:ed the inl'ormabon must preserve | the ‘information’ untl
is rescived. . .

‘-
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- STATE OF SOUTH CAROLINA IN'THE:.COURT OF COMMON PLEAS’

COUNTY QF GREENW OOD CIVIL, AC'HON NO.-2009-CP-24-01272.
* First: szens Bank and Trust Company, |
" b, |

v | CERTIFICATE OF SERVICE
Dorm Properties, Inc.; Henry A Dorn, |
Countybank, First: South Bank, Greer

‘State Bank and Branch Banking and Trust
-Company, :

D efen}da_:n_ts.’

R O Ty, RN A € i S

L, _ [ Warrotl. | as employee of Brimer, Powell, Wall & Malliss, LLC,
-attommey’s for the Plamtlff Fitst 'Citi'zeﬁs‘ Bank and Trist Comipasy, Ing., do héreby cértify that’

o June 50 2015 I served @ copy of ‘the documernits listed bclow on counsel of record by

deposrtmg 2.copy. of same. m the U'S. Mail, ﬁrst Class, postage prepmd and add.tessed as fol.lows

.I Pleadmg,( s)/Documents served:

1) Notice of Deposmon -of Henry A. Dorn, and
2) Subpocna Dices Tecum to Henry A.Dorn

Counsel served:

,Thomas E. Lydon, Esquire

McAngus Goudelogk & Courie, LLC:
1320 Main Street, 10® Floor
Columbia, SC29201 .
Attorrieys for the Defendants




" STATE OF SOUTH CAROLINA

) -IN THE COURT:OF COMMON PLEAS
_ ) EIGHTH JUDICIAL CIRCUIT
COUNTY OF GREENWOOD )
) CASENO.:2009CP-24:1272
9]
Fn‘st Citizens Bank and Trust Company, Inc., ) ‘MOTION AND ORDER: INFORMATION
Plaintiff, ) FORM AND-COVERSHEET
vs: )
Do ’Prope’x“cies Inc., Henr‘y A. Dorn, )
Countybank; First South Bank, ‘Greer State
Bank And Branch. Bankmg And Trust ’
Company
.D,e.fendant,. )
Plaintiff’s Attofney: Defendant’s Attorney:™
| Joey R. Floyd, Bar'No. 68491 . | Thomas E..Lydon, BarNo. _____
| Address: 1 Address:
P.O. Box 61110, Colirribia, SC 29260 1 P.0. Box 12519, Columbia SC 29211
‘Phone:-803.252.7693 Fax__ - | Phone: 803.779.2300 Fax803. 748.0526
| E-malil: ]floyd@brunerpowell comOthen E-mail: . Other:.

[ IMOTION HEARING REQUESTED (attach written: motlon and complete SECTIONS Tand III)

{ CIFORM MOTION ‘NO HEARING 'REQUESTED (complete SECTIONS II and HI)
E]PROPOSED ORDER/CONSENT ORDER {coinplete SECTIONS N -and IIT)

‘ 'SECTIONT; Hearmg Information
Natule of Motioii: Motion to'Set Aside. Fraudulert- Conveyances

Estimated Time Needed: 30 Min ‘Court Reporter Needed: -Y]'_‘,S/E] NO

I , SECTION II: Motion/Order Type
[ JWritten motion attached .
| [CJForm-Motion/Order

1 heneby move for relief or action by the court as. set forth:in the attached proposed order.

May 2016
Signature of Attomey for[ ] PIamtlff /L 1 Defendant. . Date’ submltted

o SECTION TII: Motion. Fee

PAID:—AMOUNT:§ - A

[JEXEMPT:; ] Rule to Show Cause in Child or'Spousal, Stipport

(check reason) [ ] Domestic Abuse or Abuse and Neglect

| Indlgent Status D State Agen,c_y‘v_ Indig‘ent Party
B Sexually Violent: Predator Act [ ] Post-Conviction Relief
] Motion for Stay in Bankruptcy
[] Motion fof Publication ] Mation for Exédiition (Rule 69,:SCRCP)
- Proposed order submitted at request of the court; or,

reduced to writing from fotion made in. .open Sourt per Judce ] mstmctlons'

Name of Court Reportex
] Other: .

"JUDGE?S SECTION' T
| ] Motion Fee to be: pald upon filing of the dttached | JUDGE CODE,

ordeér. i

[]Other:. L | Date: .
. ~ CLERK'S VERIFICATION
| Collected by Dite Filed:

[IMOTION FEE COLLECTED: $..
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STATE OF SOUTH CAROLINA ) : ' U
) IN THE COURT OF COMMON PLEAS e
COUNTY OF GREENWOOD - ) _ !
, ) CIVIL ACTION NO. 2009-CP-24-1272 o
First Citizens Bank and Trust ) : ' L3
- Company, Inc., ) : 5
) DEFENDANTS’ MEMORANDUM .
' Plaintiff, ) IN OPPOSITION TO PLAINTIFF’S MOTION-
) TO SET ASIDE AND EXECUTE ON
V. ) POST-JUDGMENT CONTRIBUTIONS
, ) TO IRA ACCOUNTS
Dorn Properties, Inc. and )
Henry A. Dom, )
)
)
)

Defendants.

Defendants submit this Memorandum in oppqsition to Plaintiffs’ Motion to Set Aside and

Execute on Post-Judgment Contributions to IRA Accounts.

FACTUAL BACKGROUND

Henry A. Do is an employee of Ddrn', ﬁempsey & Associates, Inc., an accounting firm
in Greenwpod, South Carolina. He has been employed by the ﬁrm since i's was formed on June 1,
2010. Prior to joining Dom, Dempsey & Associates, Inc., Dorn was employed by Green and
Company for 29 years. |

ﬁdm, Dempsey & Ass.ociates, 1nc. provides to its employees an empléyer-spoﬁsored
retirement plan, often referred to as a SIMPLE IRA. “SIMPLE” is an acronym for Savings
Incenﬁve Match Plans fbr Employees. These ase employer-sponsored retirement plans that allow
employees of small businesses to make contributions via salary deferrals. SIMPLE plans are
covered by the Employee Retirement Investment Security Act fERISA), which cietails

requirements for structure and administration of employer retirement plans. ERISA mandates

1
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that employers' of SIMPLE IRAs are required by law to match employee contributions, The
funds contributed by an employee to a SIMPLE IRA are never actually received by the
employee, but are withheld from his paycheck. Employers are required to deposit employee
salary deferral contributions for SIMPLE IRAs into the employee’s account by .the end of the
month following the month in which the funds were withheld from the employee’s paycheck.
ERISA and the federal goverﬁment limit the amount an employee may contribute to fhe :
"~ SIMPLE IRA each year. The amount an employee contributes from their salary to a SIMPLE
IRA cannot exceed $12,500 in 2015 and 2016. Employees over the age of 50 are allowed an
additional “catch-up” contribution of $§,600.00. Also, amounts contributed to SIMPLE IRAs are
not allowed to be withdrawn before the employee turns age 59 without penalty of 10% and are
subject to income tax at prevailing rates both ‘federal and state,
During his employment at Dom, Dempsey & Associétes, Inc., Dorn has made the

following contn'bution; to his SIMPLE IRA: / |

Year 2010 $3,233.00

Year 2011 $13,083.00

Year 2012 $14,000.00

Year 2013 $14,500.00
* Year 2014 $14,500.00

Year 2015 $2,417.00
Dormn’s contributions have never exceeded the amount allowed by law. While he was employed
at Green and Company, Dom made regular contributions to the SIMPLE IRA provided to its

erhployees.
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HISTORY OF THE IRA EXEMPTION
FROM ATTACHMENT BY CREDITORS

Prior to'1999; the South Carolina exemption statute, Section 15-41-30 of the South
Carolina Code, did not contain a specific exemption for an IRA. As such, in 1987 the South
Carolina Court of Appeals had held that Individual Retirement Accounts were not exempt from
attachment by judgménf creditors. Rowland v. Strickland, 294 S.C. 119, 362 S.E.2d 892 (Ct.
App. 1987). However, bankruptey courts in South Carolina had held that the subsection in the
statute that provided an exemption for pensions and other retirement plans also protected an IRA
from attachment. But, the bankruptcy courts had limited the exemption to indivic_luals' over the’
age of 59%2, who had a right to receive payments under their IRA. See In re Outen, 220 B.R. 26
(D.S.C. 1998) (attached as Exhibit A). Then, in the Outen case, the United States Bankruptcy
Court for the District of South Carolina issued an en banc opinion that reversed its prior
decisions and held that an IRA was exempt from the claims of creditors regardless of the age of
the debtor. 220 B.R. at 31.

Apparently in an effort to confirm the Outen decision that an IRA is not subject to
creditor’s claims, the following year the South Carolina legislature revised the exemption statute
to make it clear that such accounts are pfotected from attachment by adding the following
- exemption to Section 15-41-1 0:

The debtor’s right to receive individual retirement accounts as described in Sections
408(a) and 408A of the Internal Revenue Code, individual retirement annuities as
described in Section 408(b) of the Internal Revenue Code, and accounts established as
part of a trust described in Section 408(c) of the Internal Revenue Code, to the extent
reasonably necessary for the support of the debtor and any dependent of the debtor. A
claimed exemption may ‘be reduced or eliminated by the amount of a fraudulent
conveyance into the individual retirement account or other plan. For purposes of this

item, ‘Internal Rcvenue Code’ has the meaning provided in Section 12-6-40(A).

1999 S.C. Act No. 60 (copy attached as Exhibit B). Then, in 2012, the legislature made the

3 /
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exemption even broader by eliminating the limitation that an IRA is only exempt “to the extent
reasonably necessary for the support of the debtor and any dependent of the debtor.” 2012 S.C.
Act No. 153 (copy attached‘as Exhibit C). Based.on the foregoing legislative history, it is clear
that the South Carolina legislature intendé to extend to IRAs broad protection from attachment
by judgment creditors. | - |
LEGAL ANALYSIS

The only 1imitatior_1 on the exemption for an IRA is that the exemption “may be reduced
or eliminated by the amount of a fraudulent conveyance into the individual retirement
account...” SC Code 'Section 15-41-30(A)(13) (Supp. 2015).. Although no South Carolina
appellate courts have addressed what constitutes a fraudulent conveyance into an IRA, it seems
that this limitation would apply in only two circumstances. The first circumstance would arise
When thé debtor made contributions to his IRA that exceeded the amount allowed under federal
law. The second circﬁmstahée could arise where a debtor contributes a non-exempt asset into an
IRA in 'order to protect it from attachment. For example, if a debtor maintained an ordinary
savings account at a bank and he transferred those funds into an IRA to a?oid attachment by a
judgment creditor, it could be argued that such transfer was a fraﬁd_uleni conveyancé. However,
it should be noted that many courts have held that the mere conversion of _ndn-cxempt propefty
to exenipt property is not a fraudulént conveyance. See Wudrick v. Clements, 451 F.2d 988 (9"
Cir. 1971); In re Thomas, 2012 WL 2792348 (Idaho Bankr. 2012).

Neither of tﬁe two circgmsta.nces described above applies in‘ this case. First, Dom’s
contributions to the SIMPLE IRA have never exceeded the maximuxﬁ amount allowed by federal
.]aw. Second, an individual’s earnings for his personal servicés are not subjecf to attachment or

garnishment in South _Carolina. See S.C. Code §15-39-410. Therefore, the funds that are being
A 4
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contributed to the SIMPLE IRA by Dorn are not subject to Plaiﬁtiff’ s judgment and thus the
contribution is not arﬁaudulent conveyance, |
Plaintiff cites a number of cases in support' of its position that post-judgment
contributions to an IRA are fraudulent conveyances. However, the facts in alllof the cases cited
by Plaintiff are distinguishable from those in the present case. First, all of those ca’ses involved
the conveyance of an asset to a third-party. Here, there has been no transfer to a third-party. The
IRA is in the name of and owned by Henry Dorn. Therefore, there has been no conveyance by
Dorn.> |
Second, all of the cases cited by Pléintiff involved the transfer of assets that were subject
to attachment by the judgment creditor. Here, the wages used by Dorn >to ﬁnd the IRA were hot
subject to attachment b& First Citizens. Thus, the cases relied on by Plaintiff in support of its
motion are not applicable to the facts in this case. o
Finally, if Pléintiff’ s argument is accepted, then all coniributions to an IRA by a
| judgment debtor should be ﬁeated as fraudulent conveyances. However, if that is what the South
Carolina legislature intended, then i{ could have simply written tﬁat limitation into the statute
.when it was amended. Insteéd, the recent amendments by the legiglahne indicate a desire to offer
broad protection to Individual Retirement Accounts from the claims of judgment creditoré,
' regardless of the-size‘ of the account.
CONCLUSION
The legislativé history of the IRA exemption in South Carqlina makes it clear that the
legislature intended to extend broad protection to IRAs, é.s evidenced by the fact th;it such
accounts are exempt from attachment by creditors regardless of how much money is in the

account. Moreover, the exemptions provided under the statute are to be construed liberally in

5
{
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favor of debtors. In re Holt, 497 B.R. 817 (Bankr. D.S.C. 2013). The only limitation on the

3

exemption is that the funds in an IRA are not protected to the extent that they were ﬁ'audulently v
conveyed into the account. However, the funds contributed to Dorn’s IRA were wages that are
exempt from attachment, and his annual contributions never excegded the amount allowed by

law. Accordingly, Plaintif’s Motion to Set Aside and Execute on Post-Judgment Contributions

McANGUS, GOUDELO & COURIE, LLC
By:

Thomas E. Lydon
1320 Main Street, 10" Floor
g Post Office Box 12519
" Columbia, South Carolina 29211
803-779-2300
Attorneys for Defendants

“to IRA Accounts must be denied.

June 30, 2016
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220 B.R. 26 (1998)

Inre Betty R, OUTEN, Debtor.

Bankruptey No, 97-08675-W,

United States Bankruptey Court, D.
South Carolina.

March 18, 1998,

Thomas E. Lydon, ITI, Columbia, SC, for
Debtor. ' ¢

W. Ryan Hovis, Rock Hill, SC, for
Chapter 7 Trustee.

Before DAVIS, Chief Judge, BISHOP, and
WAITES, Bankruptey Judges,

- ORDER
PER CURIAM.

THIS MATTER comes before the Court
sitting en banc upon the objection of W. Ryan
Hovis, the Chapter 7 Trustee ("Trustee") to
the Debtor's claim of exemption in an
Individual Retirement Account ("IRA") with a

value of $24,091.00.% The Debtor and the

Trustee have stipulated that there were no
factual disputes and that the legal issue could
be ruled upon by the Court upon the
submission of Stipulations of Fact and a
proposed order outlining ' the parties'
respectve positions. Therefore the Court
adopts the parties' Stipulations of Fact and
makes the following Conclusions of Law.

STIPULATIONS OF FACT

1. Betty R. Outen filed for relief under
Chapter 17 of the United States Bankruptcy
Code on October 14, 1997. '

2, Betty R. Outen was born on October 3,
1942. She was g5 yeaxs old when she filed her
bankruptcy petition,

I :
lastcase

Van gt

i

8. On June 22, 1995, Betty R, Outen .

rolled over an ERISA: qualified 401(K) plan as
a result of termination of her employment
with South Carolina Electric and Gas
Company. The Debtor =~ purchased an
individual retirement annuity from Mass
Mutual Insurance for $24,991.00, which
represented the balance of her 401(k) plan.2

[220 BR 27]

4. The individual retirement annuity is
property of the estated With limited
exceptions not applicable in this case,
withdrawals without penalty may be made

from an individual retirement annuity only .

after the person has reached the age of 59 1/2.

§. The Debtor is claiming an exemption
in the individual retirement annuity pursuant
to South Carolina Code § 15-41-
30(10)(E)(Supp.1996).

6. The Trustee timely ohjected to the
debtor's claim of an exemption in the
individual retirernent annuity,

* 7, The issue to be determined is whether
the debtor may exempt the individual
retirement annuity pursuant to South
Carolina Code § 15-41-30(10)(B){Supp.1996).

CONCLUSIONS OF LAW

South Carolina Code § 15-41-30(10)(E) -

exempts “the Debtor's right to receive &
payment under a stock bonus, pension, profit
sharing, annuity, or similar plan or contract
on account of illness, disability, death, age or
length of service . . ."4 Since 1982, this Court
has interpreted this provision to stand for the
proposition that if there is no current right to
receive payment, without the payment of a tax
penalty, at the time the bankruptcy petition
was filed (i.e. the debtor has not reached the
age of 59 & 1/2), the debtor could not claim
an exemption in the IRA. See In re Lowe, 25
B.R. 86 (Bkrtcy.D.S.C.1982), In re Sopkin, 57
B.R. 43 (Bkrtey.D.S.C.1085), Jn re Sullivan,

EXHIBIT
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91-03910 (Bkrtey.D.S.C. 9/5/91), and In re
Eisan, 181 B.R, 848 (Bkrtcy.D.S.C.1995). One
of the reasons supporting these opinions was
that public policy dictates that such an
account not be held exempt because it would
allow a dehtor to convert non-exempt cash to
an exempt savings account on the eve of
bankruptey, such account being Iater
revocable at the debtor's discretion.s

In those cases, this Court relied on the

then prevailing authority, In re Clark, 711 .

F.2d 21 (grd Cir.1983). In a recent decision,
. In re Yithas, 104 F.3d 612 (3rd Cir.1997%), the
Third Circuit Court of Appeals, which found
that a debtor's interest in an IRA was
excluded from property of the estate pursuant
to 11 U.8.C, § 541(c)(2)4, stated in a footnote
that its decision was fully consistent with
Clark, so it appears that Clark remains the
law of the Third Circuit, However, there has
been criticism of the Clark decision, including
the concurzring opinion filed by Judge Becker
who concurred with the result, but not with
the method, as it did not provide protection
for self-employed individuals, As Judge
Becker stated in a footnote, “perhaps

Congress should focus its attention upon

these matters; it may not have done so
sufficiently when drafting the legislation." In
re Clark, 711 F.2d at 24 fn. 3.

There are no Fourth Circult Court of
Appeals or Supreme Court opinions directly
on

[220 BR 28]

point; however, three recent cases from the
Fifth, Ninth and Second Circuits, In re
Carmichael, 100 F.3d 375 (5th Cir.1996), In
re Rawlinson, 209 B.R. 501 {(oth Cir. BAP
1997) and In re Dubroff, 119 li.ad 75 (2d
Cir.1997), have interpreted § 522(d)(10)(E)
.(which contains nearly identical language to
the South Carolina exemption statute) and
have found that a present right to receive
payments is not necessary in order to exempt
an IRA. o

Iastcase

[t

.

~ In Carmichael, the Fifth Circuit noted
that the wording of § 522(d)(20)(E) afforded
no reason to exclude an otherwise exempt

-TRA just because there was no current rightto -

Treceive payments from the IRA inasmuch as it
is the ‘debtor's right to recelve payments,
whether present or future, not the debtor's
current right to recelve.the payment, that is
exempt.

Given the Trustee\'s obfuscation
of the issue by arguing the

. question of "present payments,”
it is helpful to recognize the
distinction between a debtor\'s
right to receive a payment
presently  (the  Trustee\'s
contention) and a debtor\'s
“right to receive . , . a payment”
(the plain words of the section)
which includes both (1) =
debtor\'s presently vested right
to receive a payment in the
future and (2) a debtor\'s right
to  receive a  payment
"presently,” “currently,” or
"immediately.” We decline the
Trustee\'s invitation to read into
the subject section of the Code a
restriction to the right to receive
payments presently, to the
exclusion of a present right to
receive psyments in the future."
The language of the section does
not include words like
“presently,’ "currently,” or
“immediately." Indeed, to infer
such would be to exclude from
consideration all  deferred
compensation and retirement
accounts that have not yet
ripened to current payment
status. Again, that which is
exempt is the right to receive
peyments, whether future or
present, not merely the current
receipt of payments,
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In re Carmichael, 100 F.3d at 379. The
reasoning in Carmichael was followed by the
Bankruptcy Appellate Panel for the Ninth
Circuit in interpreting a California exemption
statute and the Second Circult in interpreting
a New York exemption statute,

The Carmichael court rejected
the argument that the debtor\'s
ability to receive the funds of
her own ‘will - destroys
exemptibility:

As long as the right to receive a
payment under a plan or
_ contract can be triggered by one
or more of the five listed events,
and is therefore exemptible, the
fact that payments can also be

triggered by some additional
factor — or absence of some

additional factor — camnot

destroy exemptibility,

. 1d. See also In re Conner, 73 v

F.3d 258, 260 (9th Cir.) (finding
that for purposes of determining

whether an ERISA-qualified”

plan account may be exempt

under 541(c)(2) "the Supreme
Court appears to  have
discounted any distinction
based on the debtors\' control
of their assets”) (citing
Patterson v. Shummate, 504 U.S.
753, 112 S.Ct, 2242, 119 L.Ed.2d
519 (1992)), cert, denied, ____.
Us. __, 117 S.Ct 68, 136
L.Ed.2d 29 (1996).

- In re Rawlinson, 209 B.R. at 507. Also
see In re Dubraff, 119 F.3d 75 (2d Cir.1997).
These . ciremit court opinions highlight
Congress' concern for the preservation of
retirement plans., In fact, the Ninth Circuit
addressed the same situation currently before
this Court, :

There are situations in which an -
IRA may hold significant assets.
For instance, an employee may

“roll-over” a company 401(k)
plan account to an IRA at the
end of employment. The Ninth
Circuit has found that a 4o1(k)
plan is not property of the
estate, In re Kincaid, 917 F.ad
1162 (oth Cir.1990). Thus, if the
trustee\'s contention were to

" prevail, a debtor who loses her

job and moves her retirement

funds out of her employer\'s’

401 plan into an IRA would
likely lose all of her retivement
funds if she filed for
banlkruptcy. ’

Inre Rawlinson, 209 B.R. at 505.

There is other criticism of the Third
Cireunit's Clark decision and its requirement
that there be a current right to payments, The
Bankruptcy Court for the District of Maine
from within the First Circuit has declined to

- follow Clark.

{2£o BR 29]

Under this view, exempting a
right to future payments goes
100 far, providing protection ont
of a "concern for the debtor\'s
long term security which is
absent from the statute," In re
Clark, 711 F.2d at 23. See also,
e.g., Bohm v, Brewer (In re
Brewer), 154 B.R. 209, 213

(Bankr.W.D.Pa. 19938); In re

Chick, 135 B.R. 201, 203
(Bankr.D.Conn.1go1); In  re
Heisey, 88 B.R. at 51, Cf. In re
Velis, 949 P.2d at 83 (affirming
denial of exemption to 63-year-
old debtor because payments
were not reasonably necessary
for support). Although this
approach makes the
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exemption\'s -  application
straightforward and simplifies
the ‘reasonably necessary"
analysis by limiting
consideration to the debtor\'s
existing circumstances, it is
flawed for a number of reasons.

First, neither the Code nor
Maine\'s statute limits the

exemption to-  ‘“present,"
"existing" or ‘“immediate"
payment rights. §

522(d)(a0)(E); 14 M.RSA. § .

- 4422(13)(E), See In re Hall, 151
B.R. at 425-27 (proper

interpretation  of  statute .

demands that IRAs are "similar
plans or contracts"); In re Yee,

147 B.R. at 625-26 (subject and -

purpose of § 522(d)(10)(E) look
to the future); In re Glek, 115
B.R, at 978-79. The exemption
applies to a debtor\’s “right to
receive” a payment. It is forward

looking. See In re Chiz, 142 B.R. -

at 593; Irt re Hickenbottom, 143

" B.R. at 933 (IRAs designed to

function as a substitute for
foture earnings); In re Miller,
33 B.R. 549, 552-53 n. 8
(Banlu.D.Minn.1983) (referring
to & 522(d)(10) legislative
history and Uniform Exemption
Act); Warren v, Taff (In re
Taff)) 10 BR. 101, 107
(Bankr.D.Conn.1981)  (setting
aside amounts for “special
needs" when debtor becomes
elderly).

‘Second, the present right
limitation would work
inequitable, if not downright
strange, results in many cases.
The debtor who filed for relief
at, say, age 59 would have no
resort to the exemption,
although one who waited until

age 59 1/2 would be fully
. entitled to it, subject only to ifs
"reasonably necessary”
condition.

Third, characterizing asset
accumulation for retirement as
a matter of "long term security,”
e.g., In re Clark, 711 F.2d at 23,
ignores the reality that, in most
instances, individuals must save
throughout their working years
in order to have funds available
for their retirement needs,

In re Bates, 176 B.R. 104 {Bkricy.D.Me,
1994).

The Bankruptey Court for the Western

District of Michigan, within the Sixth Circuit,

has found that IRAs are exempt under §
522(d)(10)(E} to the exient reasonably
necessary for support of the debtorz withont
regard to whether there is a current right to

payments,

Given this opinion\'s limited
focus and conclusion regarding
the statuic itself, factors such ag
"present rtight ‘to receive,”
“control” and "benefits akin to
future earnings" as addressed in
other reported decisions are
. supetfluous. Under the statute,
this judge believes "control" is
not important and the debtor\'s
“right to payment” is not imited
to "present" right as opposed to
some conditional or future
right. To the extent such factors
may be relevant, this judge is
unable to improve the complete
and persuasive analysis of
Judge Uischig in .American
Honda Fin. Corp. v. Cilek (In re
cilek), . 115 , B.R. 974
" (Bankr.W.D.Wis. 1990).
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Any concerns about whether a
debtor is  abusing  the
bankruptey system by claiming
a questionable IRA exemption
may be easily addressed within
the confines - of the statute
rather than by judicially created
statutory - gloss begetting such
“tests” as ‘'presenmt right to
payment” or ‘“control”. As
examples, (1) the amount of an
IRA exemption may be limited
or nullified by the "reasonably
necessary for support” element,
or (2) a claimed exemption may
be reduced or eliminated by the
amount of an avoidable
preferential transfer  or
fraudulent conveyance into the
IRA or other plan, Velis v,
Kardanis, 949 F.2d 78, 82 (3d
Cirag91) ("We Dbelieve it
reasonable to

{220 BR 30]

conclude ~ that Congress
intended to provide protection
against the clalms of creditors
for a person\'s interest in
pension plans, unless
vuloerable to. challenge as
fraudulent conveyances or
voidable preferences,")

In re Hall, 151 B.R. 412, 427 fa, 39
(Blkrtey. W.D.Mich.1993). One of the
strongest criticisms of the Clark decision
came from Judge Utschig of the Bankruptey
Court for the Western District of Wisconsin
within the Seventh Circuit.

This Court finds no suppoxt in
the cases cited by the Court of
Appeals in Clark for a rule
which denies exemptions under
11 U.S.C. § 522(d)(10)(B) unless
the debtor is receiving payments
at the time of filing, In re

.'.5.

Mendenhall, 4 B.R. 127 (Bkrtey.
D.Or.1980) supra, was decided
under the Bankruptey Act; In re
Richard Dale Clark, 18 B.R. 824
(Blrtcy.ED. Tenn, 1982) supra,
was decided under the
Tennessee exemption statute;

..and Matter of Kochell, 26 B.R.

86 (Blatey,W.D.Wis, 1982),

supra, was decided on the basis

that the pension .plans in
question were not reasonably
necessary for the support of the
debtor.

Unlike the Court of Appeals in
Clark, this Court finds ample
concern for the Debtor\'s long
term. security in the statute, the
legislative history and the

decisions of other courts, Both -
the subject of the statute (i.e,’

stock bonuses, pensions, profit-
sharing plans .and annuities)
and the purpose of the statute
(.e,, exemptions for the basic
necessities) Jook to the future,

" Even the legislative history

speaks of the future when it
states: "Paragraph (10) exempts
certain benefits that are akin to
future earnings of the debtor."
H.R.Rep. No. 595, 95th Cong,
st Sess. 362 (1977), U.S.Code
Cong. & Admin News 1978, pD.

5787, 6318. Other courts have

also found that Congress
intended to lock to the debtor\'s
future needs as well as the

debtor\'s current needs, In re

Miller, 33 B.R 549
(Bankr,D.Minn.1983); In re
Sheridan, 38 .B.R. 52
{Bankr.D,Vt.1983); In - re
Flygstad, 56 BR. 884
(Bankr.N.D.Iowa 1986); In re
Grant, 40 BR. 612
(Bankr.N.D.Tex.1984); and
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Matter of Boon, go B.R, 988 -
(Bankr. W.D.Mo0.1987). -

. In re Cilek, 15 BR o974
(Bkrtcy.W.D.Wis. 1990). Clark has also been
criticized within the Eighth Circuit.

'The fourth issue raised by the
bank is whether the exemption
under Iowa Code § 627.6(9)(e}
applies only to present
payments due under the profit
sharing plan, not to the assets of
the plan. This court finds the
bank\'s position without merit,
The debtors have "rights in a
payment’ wunder the plan
regardless of when the payment
may be due, This is clearly
contemplated by the very natuxe
of the exemptions in Jowa Code
§ 627.6(9). An interest in future
payments necessarily includes
an interest in the present assets
from which those payments will
be made. The exemption
therefore applies to all the
assets in the fund, mot just
present payments due, This
conclusion is totally consistent
with the discussion in In re.
Graham, 726 F2d 1268 (8th
Cir,1084). To the extent In re
Clark, 711 Fed-z1 (3d Cir
1983), may support a different
conclusion, this court finds it
unpersuasive,

In e Pettit, 57 B.R. 362 (S.D.Yowa 1985).

As stated previously, tﬁe Fourth Circuit -

Court of Appeals has not issued an opinion on
this precise issue; however, the Fourth Circuit
has emphasized the importance of retirement
plans and IRAs and the interest of Congress
in having individuals properly prepared for
their retirement years which are the same
concerns addressed in the decisions eritical of
the Clark opinion. '

By requiring an otherwise
eliglble Chapter 13 debtor to
- withdraw such monies to fund a
Chapter 13 plan, we would
effectivaly undercut the very
purpose of retirement and
pension plans: to ensure that
workers have sufficient funds

with which . to  support 4
themselves and their
dependents  during = their

retirement years, We agree with
the Third Circnit that "Congress
has expressed a deep and
continuing interest in the
preservation of pension plans,
and in encouraging retirement

" savings, as reflected in the
statutes which have given us
ERISA, Keogh plans and IRAs,"
Velis v. Kardanis, 049 F.2d 78,
82 (3d Cir.1991), We decline to

~ undereut this clear
congressional

[220 BR 31]

purpose by conditioning the
availability of Chapter 13 relief
on a debtor\'s agreement to
withdraw funds from an IRA
prior to the distribution date

mandated by the Internal
Revenue Code - and its
accompanying regulations,

~ In re Neil Solomon, M.D,, 67 F.3d 1128
(4th Cira995). While the fssue in Solomon
was whether to include fonds in IRAg for
purposes of the disposable income test in a
Chapter 13 plan, we infer, from the Fourth
Cirenit's emphasis on the policy of
encouraging retirement savings in the form of
ERISA's, Keogh plans and YRAs, that the

Fourth Cireuit may follow the Second, Fifth, =

and Ninth Circuits in not differentiating

between the present right to payments and

the right to a payment in the future in
determining the exemptibility of an IRA.
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Accordingly, we will follow the reasoning of
the Second, Fifth, and Ninth Circuits and hold
that a debtor need not have a present right to
recelve payments in order to exempt an
otherwise qualified IRA pursuant to South
Carolina Code § 15-41-
30(10)(E)Supp.1996).8  Therefore, the
Trustee's Objection to the allowance of the
Debtor's claimed exemption in the Individual
Retirernent Account - pursuant to- South
Carolina Code Ann. § 15-41-30{10}(E) is
overruled s '

AND IT IS SO ORDERED, EN BANC,

Notes:

bankruptey court to sit en bane, C.f. 28 U.S.C,
§ 46(c); FED.RAPP.P, 35 (giving federal
appellate courts the authority to sit en banc).
However, bankruptcy judges in a given
district may promulgate rules to divide cases
and business as they deem appropriate, 28
U.S.C. § 154(a). We believe this statute also
gives us the authority to sit en bane, See In re
Ludwick, 185 B.R. 238
' W.D.Mich,1995). Based upon the significance

(Blatey. -

1 No explicit aﬁthority exists for a

raise the issue of whether the IRA may be

excluded from the estate pursuant to 11 U.S.C.
§ 541(c), the Court need not decide that issue.

4 § 15-41-30(10)(E), Code of Laws of -

South Carolina (1976) states:

"The following real and personal property
of a debtor domiciled in this State is exempt
from attachment, levy and sale under any
mesne or final process issued by any court or
banluuptey proceeding: . . . -

(10) The debtor's right to receive —

(E) a payment under a stock honus,

pension, profit-sharing, annuity, or similar
plan or contract on account of illness,
disability, death, age, or length of service,
unjess

(i) the plan or contract was established by

- or under the auspices of an insider that

employed the debtor at the time the debtor's
rights under the plan or contract arose;

(i) the payment is on account of age or

_ length of service; and

of the issue presented and because all three -

{3) bankruptcy judges in this district have
issued opinions on the subject, upon
stipulation of the parties, the Court will issue
this ruling en banc.

2 Neither party took the position thaf
there is a difference between this individual
refirernent annuity anod an  individual
retirement account; therefore, the
Conclusions of Law refer to the plan as an
individual retirement account.

3 It should be noted that the parties have
stipulated that the IRA is property of the
estate and that the sole issue for this Court is
whether the IRA may be exempted out of the
estate, Therefore, because the parties did not

v ,

case’

R LR e PO Y

.7-

(iii) the plan or conlract does not qualify

" under Section 401(a), 403(a), 403(h), 408, or

409 of the Internal Revenue Code of 1954 (26
U.8.C. 401(a}, 403(a), 403(b), 408, or 409).

5 After bankruptcy the money could be
withdrawn with a negligible penalty of ten per
cent (10%). See Lowe, supra at 89.

6 Further references to the Bankruptey
Code, 11 U.S.C. § 101, et seq. shall be by
section number only.

7 The South Carolina Statute does not
include a requirement that funds be
"reasonably necessary for support of the
debtor®.

8 The Court also notes that two Circuit
Courts, the Third (the same circuit that issued
the Clark decision) and Eleventh Circuits
have recently found that IRAs, similar to
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qualified Employee Retirement Income
Security Act ("ERISA") plans, never become

property of the estate pursuant to § 541(c)(2),
" which provides that "a restriction on the
transfer of a beneficial interest of the debtor
in a trust that is enforceable under applicable
nonbankruptcy law is enforceable in a case
under this title." See In re Meehan, 102 F.3d
1209 (11th Cir.997) and In re Yuhas, 104
F.ad 612 (grd Cir.1997). Such an approach
eliminates the issue of exemptibility.
Inasmuch as the issue of whether such an IRA
is not property of the estate was not raised
before this Court, but was the subject of a
stipulation between the parties, the Court

does not address this issue or these opinions.

Q Imasmuch as this Order overrules past
precedents, this ruling shall apply in this case,
all future cases and retroactively in any other
cage still open on direct review, which is not
barred by procedural requirements or res
Jjudicata, See James B, Beam Distilling Co. v.
Georgia, 501 U.S, 529, 111 S.Ct, 2439, 115
L.Ed.2d 481 (1991), Harper v, Virginia Dept.
of Taxation, s09 U.S. 86, 113 S.Ct. 2510, 125
L.Ed.2d 74 (1993) and In re Pope, 93-71473~
D; Adv. Pro. No. 97-80205-W
(Bkrtey.D.S5.C.12/15/97). '

-8-
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AN ACT TO AMEND SECTION 15 41 30, AS AMENDED, CODE OF LAWS OF SOUTH
CAROLINA, 1976, RELATING TO PROPERTY EXEMPT FROM BANKRUPTCY
PROCEEDINGS OR ATTACHMENT, LEVY, AND SALE, SO AS TO EXEMPT

" INDIVIDUAL RETIREMENT ACCOUNTS, INDIVIDUAL RETIREMENT ANNUITIES,
AND INDIVIDUAL RETIREMENT TRUSTS.

» Be it enacted by the General Assembly of the State of South Cerolina:

Exempt property

SECTION 1. A. Section 15-41-30(10)}(E)(iii) of the 1976 Code, as last amended by Act 415 of
1988, is further amended to read: ‘

“(m) the plan or contract does not qualify under Sectmns 401(a), 403(a), 403(b), or 409
of the Internal Revenue Code of 1954 (26 U.S.C. 401(a), 403(a), 403 (b), or 409).” '

B. Section 15-41-30 of the 1976 Code, as last amended by Act 415 of 1988, is further
amended by adding: -

“(12) The debtor’s right to receive individual retirement accounts as described in
Sections 408(a) and 408 A of the Internal Revenue Code, individual retirement annuities as _
described in Section 408(b) of the Internal Revenue Code, and accaunts established as part of a
trust described in Section 408(c) of the Intemal Revenue Code, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor. A claitmed exemption
may be reduced or eliminated by the amount of a fraudulent conveyance into the individual
retirement account or other plan: For purposes of this item, ‘Internal Revenue Code’ has the
meaning provided in Section 12 6 40(A)

(13) The debtor’s interest in a pension plan qualified under the Employee Rehrement
Income Seounty Act of 1974, as amended.” :

Time effective |

SECTION 2. This act takes effect upon approval by the Governor.

Ratified the 9th day of June, 1999,

Approved the 11th day of June, 1999,
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AN ACT TO AMEND SECTION 15.41-30, AS AMENDED, CODE
OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO AN
INDIVIDUAL RETIREMENT ACCOUNT BEING EXEMPT
FROM ATTACHMENT, LEVY, AND SALE, SO AS TO DELETE
THE PROVISION THAT THE EXEMPTION ONLY APPLIES
TO THE EXTENT REASONABLY NECESSARY FOR THE
SUPPORT OF THE DEBTOR AND ANY DEPENDENT OF THE
DEBTOR, AND TO PROVIDE THAT THE INTEREST OF AN
INDIVIDUAL 1S EXEMPT FROM CREDITOR PROCESS IN
CERTAIN CIRCUMSTAN CES

" Beitenacted by tha General Assembly of the State of South Carolina:
Individual retirement account exentpt from attachment

SECTION 1. Section 15-41-30(A)(13) of the 1976 Code, as last
amended by Act 225 of 2008, is further amended to read:

“(13) The debtor’s right to receive individual retirement accounts
as described in Sections 408(a) and 408A of the Internal Revenue
Code, individual retirement annuities as described in Section 408(b) of
the Internal Revenue Code, and accounts established as part of a trust
described in Section 408(c) of the Internal Revenue Code. A claimed
exemption may be reduced or eliminated by the amount of a frandulent
conveyance into the individual retirement account or other plan. For
purposes of this item, Internal Revenue Code’ has the meaning
provided in Section 12-6-40(A). The interest of an individual under a

retirement plan shall be exempt from creditor process to the same

extent permitted in Section 522(d) under federal bankruptcy law and is
an exception to Section 15-41-35. The exemption provided by this
section shall be available whether such individual has an interest in the
retirement plan as a participant, beneﬁcmry, contingent annuitant,
alternate payee, or otherwise.”

Time effective

SECTION 2.'This act takes effect upon approval by the Governot.
Ratified the 8" day of May, 2012.

Appraoved the 1‘4"J day of May, 2012,

EXHIBIT
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STATE OF SOUTH CAROLINA _ o
- COURT OF COMMON PLEAS
COUNTY. OF GREENWOOD

FIRST CITIZENS BANK AND
TRUST COMPANY, INC.,

_ Plaintiff,
!

vs. o . Case No.: 2009-CP-24-01272

DORN PROPERTIES, INC.,

HENRY A. DORN, COUNTYBANK,

FIRST SOUTH BANK, GREER

STATE BANK AND BRANCH

BANKING AND TRUST COMPANY, ‘

Defendants.

HEARING
BEFORE THE HONORABLE CURTIS G. CLARK.
DATE:  Tuesday, March 24, 2015
TIME: ~10:00 a.m.

REPORTED BY: NISHA GORDON
Court Reporter

' COMPUSCRIPTS, INC.
Client Focused. Deadline Driven.

CHARLESTON COLUMBIA HILTON HEAD GREENVILLE MYRTLE BEACH

1-888-988-0086
www.southcarolinacourtreporters.com

063



3/24/2015

APPEARANCES:

10

11
12
13
114
i5
16

17

18
19
20
21
22
23

24

25

ATTORNEYS FOR THE PLAINTIFEF:’

BRUNER, POWELI,, WALL & MULLINS, LLC
BY: JOEY R. FLOYD, ESQUIRE

1735 Saint Julian Place

Suite 200 ,

Columbia,. South Carolina 29260
(803) 252-7693
jfloyd@brunerpowell.com

ATTORNEYS. FOR THE DEFENDANTS:

MCANGUS GOUDELOCK AND COURIE LLC’
BY:. THOMAS E. LYDON, ESQUIRE
Meridian Building, 10th Floor
1320 Main Street

South Carollna 29201

tlydon@mcglaw com
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3/24/2015

"PROCEEDING. 10:00 a.m.

THE COURT: This is a matter of First

Citizens Bank and Trust Company versus Dorn Properties,

Inc., and Henry A. Dorn and others in here. ' This is a

supplemental proceeding on a judgment of collection

hearing on a judgment that was rendered against Dorn

Properties, Inc., and Henry A. Dorn. The judgment was

entered July 14th, 2010, in the amount of $149;665.92

Powell, Wall & Mullins on behaif of First Citizens'Bank;

Pplus interest.

We have Attorney Joey Floyd of Bruner,

Mr. Dorn is present and is represented by his attorney,

Tommy Lydon.

And I'm not sure I havé‘the formal name for

your firm, Mr. Lydon. What's that?

MR. LYDON: MGC will do.

THE COURT: All right. MGC.

‘All right. And I think we have ‘the players

identified in the supplemental proceedings. Basically,

it's an opportunity for the plaintiff's attorney to

inquire and ask questions about the possibility of

presentation, or a‘hearing type of thing, from that

standpoint.

- assets 1in here. So it's a fairly one-sided

So Mr. Dorn, if you'll raise you right hand

WWW.COompuscripts.com
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for me, please.
MR.lDORN: _(Complying.)
HENRY A. DORN, being first duly sworn by
the Court, testified as follows:
THE COURT: _Thank you. If you'll answer
any questions or éomments.
MR. FLOYD: Thank you, Mr. Clark.
DIRECT EXAMINATION
BY MR. FLOYD:
Q. ° Thank you, Mr. Dorn, for showing up too. I
appreciate that. |
I understénd,that now is the middie of tax
season, and things are a'little busy --
A.  Yeah, real busy.
Q. -- with all this sort of stuff. And your
lawyer and I havg discussed that you didn't have time to
pull together all of the documents,'bu£ I think you've

pulled together some of the documents --

A. Yes, sir. I tﬁink I've got -~

Q -—- as best you could.

A. -~ pretty close to what you wanfed.
Q Okay. All right.

And are those the documents right there?
A. . Uh-huh.

_Q. Can I have those in front. of me?

WWW.compuscripts.com
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3/24/2015

Sure.
Okay. I'll take that.

All right. So we'll start off first by --

tell me. What vehicle did you drive here

My 2007 Tahoe.
Is_that your vehicle?
Yes.

Is it in your name?"
Yes. |

Aﬁd is it paid for?

Yes.

: Okay{ And how many miles has it got on it?

Just about 100,000.

What other vehicles do you own an interest

I don't have any more.

Have you sold any other vehiclés?

No. |

Did you buy the Tahoe new.in 0772

I bought it in '06, fall of '06.

And you tréded in a vehicle, presumably.
Yeah. Yéah. Igthink it was a Jeep.

That's pretty good if you can remember

WWW.Compuscripts.com
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All right. Tell me the banks where you

bank currently.

A. Pafk Sterling.

Q. Is that hére in Greenwood?

A. -.Here in Greenwood.

Q. All right. Where else?

A. And Bank of America.

Q. - How many bank accounts do you have at Park’
Sterling? | |

A. Just one. It's a,joint‘checking accdunt.

Q.. Is it a joint'checking account with your

wife?

A. With my wife.
Q. And_épproximately how much money do you

have in that checking account today?

A. A thousand bucks.

Q. ALl right. What do you haVe_at Bank of
America? |

A. Bank of America, I use that like a -- kind

of like a trust account. I transfer from my paycheck
$1,000 a month to accumulate for insurance and property
taxes. I pay FirstACiﬁizens on an unsecﬁred loan from

that, and it just kind of sits( really until year end,

until I pay my taxes. »

Q. Taxes, as in real estate taxes?

www.compuscripts.com
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s
A, Real estate taxes.
Q. Do you ‘know about how much you have in that
account today?
A. ' I‘paid my property taxes. in January. I

think I've got like $900, and the last statement