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STATEMENT OF ISSUES ON APPEAL

1. Did the Suoth Carolina Dept. of Corrections denied Appellant due process
by recalculating his sentence without providing him with formal notice brfore
altering/changing the recording of his sentence imposed by the judge?

2. Did the Administrative law judge erved by misinterpreting the Legislative,s
intent when applying the amount of time a defendant is required to serve on a
mandatory minimum drug sentence?




(AICm:Oonrt) wrsuanttoaNoticeoprpealfnedJanuaryA, 2016, by
Ernest Battle (Amellant), an inmate incarcerated with the South Carolina
Deparbmtofcormctims (Departﬂmt).mehdninistrativelawj\ﬂgiss-
uedanOtderforBrieﬁ.ngmAugusta, 2016. 'mereafter,thecaxtismad
anmde:&:ymghppeuantreuefa:ﬁatinelymmeofmlmﬁled.
Awelmwmofthenepamvsﬁnaldecisimmgardmg '
the recalculation of his sentence without giving farmal notice,

This appeal follows:



mes

[ on June 15,2001 Awellantwasmwmtyoﬁveyaersm

Section 44-53-370(3)(2)(b)(3) Of the South Carolina Code for Trafficking

' 'mowaine,zsgransorm,hutlesstmnioogrm,thudoffm.m
thesaneday.hppenmtuasmﬂysmtencedtotmyearsfaa
Sdmlmclarge Appellmtfiledatimelyﬂoticeofhppeal -In approx-
imately June, 2011, the Department recalculated Amellant's twmty-ﬁve
yearsmtawe,wiﬂ:anamjectedrelemsdate.a”m—mt, date re-
ﬂectmgthereqnmtthathwenmtservemehnﬂmdpemmtofm
sentence, instead of eighty-five percent that was previously tecnrdd In
this Appeal, Amellatdnllaqesthemts&cisimﬂathemt
servemmdayfordayudvmlaﬁmofhisdemnghts




ARGIMENT I.

hmellantwasdaﬁeddmptocessdmﬂ:esmthmnnadepatmmtof
mmmmﬁmmmﬁmfmlm
befozealteringldamingﬂ:eorgimlrecmdngofhﬁsmtememposeﬂbyﬂe
judge,

Appellant is cut:em:ly setving a tmty—five year sentence for traffick—
ang in cocaine, 2§ 44-53-310(e)(2)(b)(3), due to cunni.tment orders of the _
darlatmmmtyclakofcaxt,andmsmim withi.nmettodistrihn:e
cocainewithinﬂaewmdmhﬂtyofasdmlmswsms.mm
wummmuy.mmmmmmmmmw
ion that he was to setveeighty—five (85) percentot his sentence, After he
hadsetvedappmximtelyﬂyarsofhissetm,hewass\mﬁtohis
asewother's officeinsaxandinfmmedaromdm, 2011, that the Depart-
'ma:tofcorrecumshaa:ecamnamahissmm,reflectmgmtmm
serveaelnnﬂtedpmtofhissentewemteadofﬂemght-ﬁvepemmt
thatuasptevimslyrecoréeﬂhythejudge faﬂisrecaratimaxﬂtealanaum
‘j‘ofAmenantssa:temewasdmewiumtformlmticethppeumt thus
'":viohtimhisrighttodxepmcessgaranteedbythemthmtto =)
the U.S. Constitution,

See: mmnstrauvelawjudgesorderrormaim.pagez,inwm&is
‘stated that: There is no evidence in the record of the exact time which the
mlwlatimwasmde,oratwhid:timhppenantbecmmofﬂledange
It is appearent that Appellant was investigatiog the matter in 2011, ft.Note-2

See: Cf. wﬂ 408 S.C. 334,759 S.E.2d 398 (2014)
windltheSwthcamlinaSupranecuntﬂeldthat-
1. When Dept. decidaitsorginalrecordatimofasmtmmm. it
mstaffocdthehmtefomalmticeoftheamaﬂedsmtemearﬂaﬂvisehimnﬁi




mmmwmmmwmmmm

Dept ofoatts.,ismllyoonﬂneﬂtothefaceofthemm.
mdeteminingﬂlele:gthofasmteme,mtmy:efertoﬂemtmcingtran-
scrip&zlfthereisanya!biguityinthesmtalcingsheet
3. mﬂmtalrequirmtsofdlepmcessimludamtiee,anmmutyto
beheaxdmameumigfulvay,andjudicialmiw

nengthof Mte’siwarceratimupuatesammmmbertym-
estforduepmcesspxposas U.S.C.A. Amend. 14.

mmtmheldthat.'menept ofmrm.,mtpravideanimate
withtimlyfmlmticewlmitswkstorealculateitsmualdetemhk
atimofhissmtawearﬂadvisehimofhisrighttofﬂeagr&vimaxﬂob—

tain a hearing. Cf. 'lhnt Ve S.C. Dept. of oat:s.. 408 S.C. 334,759 S.E.2d 398
(2014).

Seealso,Appellantssa\tamlgslaetsinhteDesimtimofmttersm
Belmludedmﬂaenecordmhppeal ala:gwiﬂlmsertfransa\tmcingtram-
cript.

ARGIMENT II.

meadninistrativelawjtﬂgeerredinitsinterpretatimofuxelegisla-
tive'sintmtbytheSwﬂxcaronnaDept ofcarrectimsappn@timofmﬂa-
tory minimum sentences in drug offenses, wrsmntto§“—53—370(e)(2)(b)(3) of
thes.c.codeoflavs,arﬂt}emxtoftimanimatemstserveifmict-
edpwsumttothis&bsectim

In this case, Appellant was ocnvicted under Section 44-53-370(e)(2) (b)93)
in which the statute pmvides that:

(e) Any person who kmwmgly sell, manufactures, cultivats, delivers, purch-
ases, or bring intoth.tsState, or who rpovides financial assistance or other-
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wisé aids, abets, attempts, orcmspim tosell, manmufacture, cult:lvates,
deliver, purchase, cr bring into this State, or who ctherwise is knowing-
lyinactualormtnacuvepossessimctw!bhmmglyattalpttobeoane
*ig*actualormtmctivepossssimof:

(2) ten grams or more of cocaine or any mixtures containing cocaine, as
provided in Section 44—53-210(1:)(4), is quilty of a felcny which is known
"trafﬁck:lng in mine" and, upon cmviction, must be puni.shed as

,follows if the quantity involved is:

(b) twenty-eightgragsormre, b\itlessthanonemnﬂredgtm:

3. for a third or subseguent offense, a mandatory minimum texm of
imprisonment of not less than twenty-five years and not more
than thirty years, no part of which may be suspended nor probat-
ion granteqd, andafineoffiftyttmsalﬂdollars N

S.Cy Code Ann, § 44-53-370(e)(2)(b)(3) (Watlaw through 2001) (emphasis added)
At the end of subsection (e) , the statute also provides: )

A person convicted and sentenced under this subsection to a mandatory
term of imprisonment of twenty-five years, a mandatory mimimum texm of
imprisonment of twenty-five years, or a mandatory minimum term of im-
ptisamentofmtlasthantwenty-ﬁveyearsrmmretkanﬂﬁrtyyears
ismteligihleforparole, extended work release, as provided in Sect-

ion 24-13-610, or supervised furlough, as provided in Section 24-13-710.
Idat § 44-53-370(e).

See State v, Taub, 336 S.C. 310,134-16,519 S.E.2d 797,799-801 (Ct. App.
1999) (discussing the additional meaning of the term “mandatory minimun'), See
also; Kerr v, State, 345 S.C. 183,187,547 S.E.2d 494,496 (2001), which held
that:

At time Kerr commited his offense of trafficking in cocaine, § 44-53-370
(e)(2)(c), (1985), provided that where the quantity of cocaine involved is 100
grams or more, but less than 200 grams, the defendant shall be sentenced td a




mandatory term of imprisonmnet of twenty-five years, no part of which may be
suspended, and a fine of fifty thousand dollars. Kexrr was convicted in 1988
and at that time the statute had been amended to read as follows:

S.C. Code Ann, 44-53-370(e)(2)(c) (1988) (empasis added) Regarding parole
eligibility, an unnumerated paragraph at the end of Section 44-53-370(e)
stited as follows:

Any person convicted ands entenced under this subsection to a gandatory
minimm term of imprisonment of twenty-five years is not eligible for parole.
(emphasis added).

Kerarguedthathewasmtsentenbedtoanandatoryminimm, but a manda-
tory sentence, which makes him eligible for parole.

The Surpeme Court agreed and stated as folbows:

While Section 44-53-370(e), rpescribes sentencing for trafficking based on
quantity of drugs involved, several different section authorizes at least a 25
year sentence, however, some provide for a mandatory semtence, while others
_provide for a mandatory minimum sentence, Despite the various ways that Sect-
ion 44-53-370(e) mandated a term of imprésonment of at least 25 years sentence
the unenumerated paragraph detailing parole eligibility simply stated that
someone sentenced to a "mandatory minimum" term of imprisonment of 25 years is
"not eligible for parole

This enumerated paragraph was amendgé in 1988 to read as follows:

Any person convicted and sentenced under Section 44-53-370(e) to a manda-
tory minimum term of imprisonment of 25 years or a mandatory term of imprison-
ment of 25 years or more is not eligible for parole...§ 44-53-370(e) (supp.1988
emphasis on added term).

The Court further held: We specifically find that the 1988 amendment
which added "mandatory term" of 25 years to parole ineligibility portion of
Section 44-53-370(e), effectuated a substantial change in the law. Bhereas,
prior to the amendment ot Section 44-53-370(e)(1985~-88), a defendant convicted




undre this statute was eligible for parole, however, the amendment added
mandatory to make a defendant convicted under this statute ineligible for
parole only!

Amendment eff. July 1, 1988, 1988 S.C. Act No. 565.

In its current form, the parole ineligibility paragraph is ever more
specific: .

Any person convicted and sentenced under this Subsection to a mandatory
term of imprisomment of 25 years, a mandatory minimum term of imprisonment of
25 years, or a mandatory minimum term of mpnsoment of 25 years, nor more
than 30 years is not eligible for parole......44-53-370)e) (Supp.2000).

There is no finding in the statute mandating that a defendant convicted
pursuant to this subsection must serve his/her sentence day for day as imple-
mented by ths South Carolina Dept. of Corrections. The statute specifically
addresses whether a defendnat ocnvicted under this Subsection is parole eli-
gible, not the amount of time an inmate must serve or is required to serve on
a sentence if convicted pursuant to this statute. 44-53-370(e)(2)(b)(3i.

In 1996 the S.C. Legislative introduced House Bill No. H3096, and in that
bill an Act. to amend the S.C. Code of laws of South Carolina, 1976, by adding
Section 24-13-100 so as to provide the conditions and define "No Parole Offens

"Section 24-13-100. For purposes of definition under South Carolina law,
a no parole offense, means a class A,B, or C felony or an offense exempt fram
classification as enumerated in Section 16-1-10(D) (2015)., which is punish-
able by a maximum term of imprisonment for twenty years or more,

Section 24-13-100 includes/incopperates § 44-53-370(e) as a "no parole
offense" as defined in Section 24-13-100 (2007) S.C. Code Ann. Appellant's
offense is one exempt from classification. S.C. Code Ann, § 16-1-10(D)(2015).
For no parole offenses the law provides:

(p) Notwithstanding any other provision of law, except in a case in which

the death penalty or a term of life imprésonment is impoded, an inmate




convicted of a “no parole offense”... is not eligible for early release,
discharge, or cammunity supervision...until the inmate has served at
least eighty-five percent of the actual term of imprisonment imposed,

Ziiiy This percentage must be calculated without the application fo earned
work credits, education credits, or good conduct credits, and is to be
applied to the actual term of imprisonment imposed, not including any
portion of the sentence which has been suspended...

S.C. Code A, § 24-13-150(A) (supp.2015) (emphasis added).

In Appellant's case, the mandatory minimum language in Section 44-53-370

is prior general law and the more specific and recent legislation is S.C. Code.
Anii; § 24-13-100.

The primary rule of statutory construction is that the Court must ascer-
tain the intention of the legislature...eg.,State v. Blackmon, 304 S.C. 270,
273,403 S.E.2d 660,662 (1991). When the terms of a statute are clear and:un~ )
anbiguous, the court must apply them according to their literal meaning withc.:
out resort to substle or forced construction to limit or expand the statute's
operation. Furthermore, when a statute is penal in nature, it must be constr-
ued strictly against the State and in favor of the defendant.

See Stone v, State, 133 s.C. 533,535,443 S.E.2d 544,545 (1994)(holding
that when two statute are in conflict, the more recent and specific legisla-
ture statute must prevail. Hair v. State, 305 S.C. 77,79,406 S.E,2d 332,334
(1991) (the law clearly provides that if two statute are in conflict, the
earlier statute is to be repealed of repungency. Strickland v, State, 276
S.C. 17,19,274 s.E.2d 430,432 (1987); see also § 24-13-100, It is without
doubt that the statutory definition for the term "no parole offense" in
Section 24-13-100, ie., a class A,B, or C felony... simply describes the
types of offenses for which the offender is not eligible for parole. This
interpretation is consistent with provision in related statutes stating that
a no parole offender is not eligible for parole. State v Johnson, 277 S.C.




444,279 S.E.2d 606..; State v, Burton, 301 S.C. 305,391 S.E.2d 583 (1990);
State v, Wilson, 315 S.C. 289,294,433 S.E.2d 864,867 (1993); State v. Smith,

330 S.C. 237,498, S.E.2d 648 (Ct. App. 1998); State v, Alls, 330 S.C. 528,531,
500 S.E.2d 781,782 (1998).
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CONCLUSION

Forﬂxereasonsstated, this Court should reverse the judgement of the Admin-
istrative Law court.

Respectfully submitted,

February 15,2017 _ _
s/ 5?;%5&@—
Battle,#165247

MacDougall Corr., Inst.
1516 0ld Giliiard Rd.
~ Ridgeville, S.C. 29472
(Pro-se)
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AFFIDAVIT OF SERVICE

I, Ernest Battle,#165247, being duly sworn, swears against penalty of
perjury, that on the /j71day of February, 2017, I did forwarded for filing
one (1) original Ini Breif of Appellant to the Clerk of the S.C Court of
Appeals along with an affidavit of service attached and one (1) true copy of
Designation of matter To Be Included in the Record On Appeal. A true copy of
both of the above was forwarded to the Office of the Attorney for the respon-
dent, Christina Catoe Bigelow, Esquire at the below listed address, by depos-
iting same in U.S. mail, postage prepaid 1st class to address listed below:

Ms, Christina Catoe Bigelow, Esquire
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Columbia, S.C. 29221-1787
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