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Respondents Origin Point Brands, LLC (“OPB”) and Basil C. Peyton (“Peyton”),
respectfully submit this memorandum addressing the Court’s inquiry as to whether the Charleston
County Court of Common Pleas’ January 6, 2017 Order (hereinafter the “Order”) is appealable.
Based on clear South Carolina Supreme Court precedent, the Order is not immediately appealable.
Therefore, Appellant Kyle Kibler’s (“Kibler”) appeal should be dismissed.

L PROCEDURAL BACKGROUND

Kibler filed a Complaint in the Charleston County Court of Common Pleas on September
1, 2016, alleging causes of action for defamation and intentional infliction of emotional distress
against OPB and Peyton. In response to the Complaint, OPB and Peyton filed a motion to compel
arbitration of Kibler’s claims based on the arbitration provision in Kibler’s employment agreement
with OPB. Kibler responded in opposition to the motion, arguing that his claims were outside the
scope of the arbitration provision in his employment agreement. The Court of Common Pleas
heard oral argument on January 4, 2017 and issued its Order on January 6, 2017, holding that “the
action should be stayed and arbitration is compelled.”

‘Kibler filed a Notice of Appeal on January 30, 2017, appealing the Order compelling
arbitration and staying the action. This Court then sent counsel for all parties a letter on February
7, 2017, stating that a “preliminary review of the order challenged on appeal indicates it might not
be appealable.” The Court thus directed counsel for all parties to file a memorandum addressing
the issue of appealability.

As set forth below, the Court correctly questioned the appealability of the Order as binding

precedent holds it is not appealable.




II. ARGUMENT

The South Carolina Supreme Court has ruled on numerous occasions that an order
compelling arbitration and staying an action pending arbitration is not an appealable order. See,
e.g., Heffner v. Destiny, Inc., 321 S.C. 536, 538,471 S.E.2d 135, 136 (S.C. 1995) (“[T]he order in
this case, which stays this action and compels arbitration, is not immediately appealable . . . .”);
Johnson v. Paraplane Corp., 321 S.C. 316, 317 n.1, 468 S.E.2d 620, 620 n.1 (S.C. 1996) (“[A]n
order compelling arbitration is not immediately appealable.”); Toler’s Cove Homeowners Assoc.,
Inc. v. Trident Construction Co., Inc., 355 S.C. 605, 611, 586 S.E.2d 581, 584-85 (S.C. 2003)
(“[TThe court’s order compelling arbitration is not immediately appealable.”); Carolina Care Plan,
Inc. v. United HealthCare Services, Inc., 361 S.C. 544, 558, 606 S.E.2d 752, 759 (8.C. 2004)
(“[T]he order compelling arbitration of the claims . . . and staying the remaining claims is not
immediately appealable.”).

The South Carolina Supreme Court first declared that an order staying an action and
compelling arbitration is not immediately appealable in Heffner. In reaching this conclusion, the
Court explained that “[tlhe policy of the United States and this State is to favor arbitréltion of
disputes.” Heffner, 321 S.C. at 537,471 S.E.2d at 136. The Court then noted that consistent with
this policy, South Carolina’s legislature enacted a statute, S.C. Code Ann. § 15-48-200(a), “which
restrict[s] the right to appeal orders which favor arbitration over litigation.” Id The Court in
Heffner thus interpreted § 15-48-200(a) as prohibiting an appeal of an order that stays an action
and compels arbitration. Id.

Later, in Toler’s Cove, the South Carolina Supreme Court held that the prohibition on
appealing orders compelling arbitration applies with full force when the Federal Arbitration Act

(“FAA”) controls the arbitration agreement at issue, as it does here. 355 S.C. at 611, 586 S.E.2d




at 584-85. Consistent with these holdings from the South Carolina Supreme Court, the Fourth
Circuit Court of Appeals has held that under the FAA, an order compelling arbitration and staying
further proceedings before it is not appealable. Humphrey v. Prudential Securities Inc., 4. F.3d
313, 319 (4th Cir. 1993).

Here, the Order expressly states that arbitration is being compelled and the action “stayed.”
Based on the numerous South Carolina Supreme Court cases cifed herein, which are binding
precedent, the Order is not immediately appealable. Therefore, Kibler’s appeal should be
dismissed.
III. CONCLUSION

For the reasons set forth above, the Court of Common Pleas’ Order is not appealable, and

thus Kibler’s appeal should be dismissed.
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