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1 tHE COURT: State of South carolina versus 

2 John Herndon. 

3 (Whereupon, the clerk places the defendant 

4 under oath.) 

5 MS. SWANSON: Thank you, Your Honor. 

6 Mr. Herndon is before you entering a plea 

7 under North Carolina v. Alford to indictment number 

8 2007-GS-07-1251. He was origi~ally indicted as 

9 CSC-lst with a minor, bu~ is pleading guilty to 

10 assault and battery of a high and aggravated nature. 

11 The State has negotiated a sentence of 10 

12 years suspended to five years of probation. 

13 Conditions of probation are to include successful 

14 completion of sex offender counseling. should he 

·15 fail to complete this counseling successfully, he is 

.16 to be placed on the sex offender registry. 

17 Additional conditions include no direct or 

18 indirect contact with the victim or the victim's 

19 family. They live on neighboring properties, so this 

20 has been very difficult for them throughout this 

21 process. 

22 The defendant must also comply with all of 

23 probations' rules and requirements, one of which 

24 prohibits the defendant from having or carrying any 

25 firearms. I know that this is something that the 
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1 victims have als6 bee~ concerned about. 

2 The parents of the victim are present in the 

3 courtroom today in the front row, the Pearsons. They 

4 are not in agreement with this negotiation. I do 

5 appreciate their understanding and meeting with me so 

6 that I could explain how I reached this negotiation. 

7 But if it were up to them, the defendant would 

8 be getting prison time. They will wish to address 

9 the Court at the appropriate time, Your Honor. 

10 THE COURT: okay. NOW if he is pleading 

11 guilty under Alford versus North carolina, he needs 

12 to put that on the advisement of rights form, it's 

13 not on the plea sheet. So he needs to say 

14 MR. RUFFALO: Any particular place? 

15 THE COURT: Right there by where he signs and 

16 you sign saying Alford versus North Carolina. 

17 MS. SWANSON: Thank you,Judge. I put it on 

18 the other one. 

19 THE COURT: I understand. It's on the 

,20 advisement of rights form, it's not on the plea 

21 sheet. 

22 You have all these people vitally interested 

23 ln the case, I don't know any of the~, 'or who's on 

24 which side, I don't even know which .side is which 

25 sitting out there. But since. nobody is much 
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1 satisfied with how things are gOlng, we need to have 

2 all the I'S dotted and all the T's crossed. 

3 

4 

5 

6 

MR. RUFFALO: Yes, sir. 

THE COURT: okay, you are John Herndon? 

THE DEFENDANT: Yes, si r. 

THE COURT: Mr. Herndon, you are about 60, 55 

7 or what? 

8 THE DEFENDANT: 59. 

9 ,THE COURT: All right,. And you live where? 

10 It doesn't have it on here, normally I have it on 

11 here? 

12 

13 

14 

15 

16 

17 

18 

THE DEFENDANT: On Hilton Head Island on' 

" 

THE COURT: Now, if you plead guilty under 

A 1 for d ve r sus Nor t h ,C a ro 1 ina, Mr. R u f fa 1 0 ex p 1 a i ned 

all that to you I guess, but you are not a 

constitutional scholar, right? 

THE DEFENDANT: What? 

19 THE COURT: You are not a constitutional 

20 scholar? 

21 THE DEFENDANT: No, Slr. 

22 THE COURT: What you are basically doing is 

23 you are pleading guilty but you say I'm just doing 

24 this to get it over with. I'm not really admitting I 

25 did it, but I wil~ go ahead and plead that I did it 
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21 

22 

23 

24 

25 

and suffer the consequences? 

THE DEFENDANT: Yes, Slr. I'm not guilty but 

I'm pleading to this --

THE COURT: That's what you are doing? 

THE DEFENDANT: Because I'm three years into 

it and I'm--

THE COURT: If you enter your plea, even if 

you say it's under Alford, you subject yourself to 

being sentehced just like you were pleading guilty 

straight up; do you understand that? 

THE DEFENDANT: Yes. 

THE COURT: Now if somebody pleas in front of 

me to this charge and the sentence. is like 10 years, 

I can give them 10 years. 

THE DEFENDANT: Yes, Slr. 

THE COURT: If a sentence is negotiated, I 

can't deviate from the negotiation. The attorney, 

your attorney and the State tie my hands. 

I can't say, well, it sounds like I should 

give him seven years straight rather than this 

probation stuff they have worked out. So my choices 

are accept the negotiations or reject it. I cannot 

alter the negotiation; do you understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Now this apparently has been gOlng 

5 
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1 on for some time looking,at it, the indictment says 

2 things happened 10 years ago, up to eight years ago. 

3 If you plead not guilty and the State wanted 

4 to pursue the case, and it's pretty hard to prove 

5 anything after 8 or 10 years, you would be enti~led 

6 to a jury trial. You waive all your trial rights, 

7 listed on this advisement of rights form if you plead 

8 guilty/even though plead guilty under Alfo~d versus 

9 North Carolina; do you understand that? 

10 THE DEFENDANT: Ye's, sir. 

11 THE COURT: In a trial you would be presumed 

12 innocent just like ,it tells you on this paper. You 

13 could participate in a,trial~ you get to sit in the 

14 courtroom and look at everybody when they testify. 

15 Through your attorney you can questi6n them in 

16 detail. 

17 You pe rsona 11 yean testi fy or not. If you say 

18 I testify and I didn't do it then it's just a 

19 ere d i b i 1 i', t y que s t ion as tow he the r t ~ e ] u r y bel i eve s 

20 you or not. You can put up a defense, you cal} call 

21 other people to testify to you and so forth or during 

22 your trial. 

23 of course the State has the burden of proof 

24 beyond a reasonable doubt and you don't have to prove 

25 you are not guilty. It takes 12 jurors to find you, 
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1 guilty beyond a reasonable doubt 1n a trial. And you 

2 have discussed all that with Mr. Ruffalo and you 

3 don't want to go through a trial? 

4 THE DEFENDANT: NO, sir. 

5 THE COURT: Now assuming I accept the 

6 negotiation, which is all I can do, accept it or 

7 reject it, and I put you like they said 10 years 

8 suspended to 5 years probation, if you violate any 

9 term of probation, you'd be brought back in front of 

10 a judge. You don't get put in jail that day, chances 

11 are, and a subsequent judge might be able to revoke 

12 all or part of your probationary sentence. 

13 They don't necessarily have to put you 1n jail 

14 for 10 years, they can just say three years or 

15 something. So anyway, a violation of any term of 

16 probation could cause you trouble; do you understand 

17 that? 

18 THE DEFENDANT: Yes, sir. 

19 THE COURT: Not knowing anything about the 

20 facts other ~han these allegaiions, one of the 

21 conditions that they ask is almost impossible, from 

22 past experience, which ,is you are to have no contact 

23 direct or indirect with any member of the family. 

24 And I see a lot of people out there, and the 

25 solicitor indicated you live in the area. I don't 
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20 

21 

22 

23 
·1 

24 

25 
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know how you do it if you ride by and they want you 

in jail they're going to call the cops and say, he 

waved. at me and so fo rth.. You have to d.ea 1 wi th that 

forever, it's an almost impossible consequence. 

So they don't need to be, you know, you just 

don't even need to talk to them. If you say anything 

to them they're going to try to put you away, chances 

are, or they wouldn't be here wanting you to go to 

jail forever which. is what normally happens.· So 

that's a very serious consequence, no contact direct 

or indirect with them. 

You have properties and if they have an animal 

that walks on your property you can't even call them, 

you call somebody else to call them and say come get 

your animal. That means no contact with them, that 

condition, do you understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: That's a hard ~hing to live with 

if you've got to go by their property everyday, which 

I don't know, but,she said you lived in the vicinity? 

THE DEFENDANT: Yes, there is a lot that 

separates my house from theirs. 

THE COURT: well it's going 'to be tuff. The 

best thing you can do if you ride by you just look 

straight ahead. 
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NOW the other condition that I heard is you've 

got to complete sex offender counseling. If you 

don't successfully complete that, you are gOlng to 

4 have to register as a sex offender forever. Believe 

5 me, that's about worse than going to jail? 

6 THE DEFENDANT: I agree. 

7 THE COURT: You can't do anything. You can't 

8 be within 100 feet of where a child lS, you can't go 

9 to walmart or a softball game. 

10 Anyway, if you don't like that sex offender 

11 counseling once you start it, you can stop it but 

12 there are gOlng to be even worse consequences. Do 

13 you understand that? 

14 THE DEFENDANT: Yes, Slr. 

15 THE COURT: Do you think you can comply with 

16 probation if I accept the negotiation? 

17 THE DEFENDANT: Yes, sir. 

18 THE COURT: Now here lS how the system 

19 operates. Lord knows how many people did we sentence 

20 yesterday? Must have been 35. 

21 MS. SWANSON: Yes, si r. 

22 THE COURT: people plead guilty and I sentence 

23 them, okay, or I preside over trials. But I don't 

24 call cases for trial, that's what the solicitor's 

25 office 1S doing. They prosecute cases. 

9 
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1 We had one trial this weak. The solicitor's 

2 offi ce call ed the wi tnesses, puts it up. I just 

3 preside and say, tell the attorneys you can testify 

4 tot his, you can't t est i f y tot hat. The y a r g u e to 

5 the ju r y . I tell the j u r y the 1 a w . 

6 If they believe A, they find him guilty. If 

7 they b~lieve B, they find him not guilty. Go hav~ a 

8 nl ce day. That's my functi on. 

9 So I cannot bring a charge against you, even 

10 after I listen to all the victims say, which they 

11 feel better when they say whatever they're going tb 

12 say. But my role at this point is to sentence you or 

13 not sentence you to what has beennegoti ated. I 

14 don't have any other leave over that. Do you 

15 understand me? 

16 THE DEFENDANT: Yes, sir. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT; All right. Tell me about it. 

MS. SWANSON: Thank you, Your Honor. This has 

been a long and frustrating road for the victim and 

her family, as this has been going on for about 10 

years. 

The allegations involved instances that took 

place between July of 2000 and July of 2002 when 

Minor the victim cause between 5 and 7 years old. A 

delayed disclosure to her grandmother in 2004 brought 
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1 this to light init·ially. 

2 At t hat tim e Minor dis c los edt hat J 0 h n Her n don 

3 had touched her over her clothes. Also at that time 

4 no arrest was made. 

5 In 2007 the allegations resurfaced when 

6 another family member was suspected of having been 

7 abused. A second Hope Haven interview was set 'up 

'8 with Minor where she did disclose more detailed 

9 to u chi n g, and t hat i t beg a n w hen she .-wa s abo u t 5 

10 years old on an out-of-state camping trip. 

11 she told the interviewer that she went to 

12 sleep in a tent with two girls, and woke up in 

13 another tent with the defendant and her panties 

14 pulled down. she also disclosed digital penetration, 

15 and concluded that there were a total of about five 

16 incidents in those two years where he had touched 

17 her. 

18 The defendant has no prior record. And when 

19 Your Honor would like to hear from the victim, Mr. 

20 Pearson would like to address the Court. 

21 The COURT: victim is now so they can respond 

22 to him. 

23 

24 

MS. SWANSON: Yes, sir. 

Mr. pearson, if you can stand up and state 

25 your name for the record, please. 

1 1 
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1 MR. PERSON: My name is Robe rt Packs ton 

2 Pearson. It has been a very difficult, long road for 

3 us . All Ire a 11 y want to say i s I' m ve r y 

4 disappointed that it's gone to this. And I would 

5 like to recite a poem that my daughter wrote for Hope 

6 Haven and that's. all I'm going to say. 

7 All girls h~ve a chance.to survive. Roses are 

8 red, violets are blue. You know I'm hurt, how about 

9 you .. what happens to one girl, happens to a lot. 

10 Lots of luck, all molesters will get caught. 

11 I stopped it from happening to my little 

12 sister and my cousin, and maybe even a dozen. I know 

13 it's not easy to go through, for pain and suffer. It 

14 is almost as if my stomach hits the ground. Like me 

15 all girls have to stay tough, speak the truth saying 

16 stop that is enough. 

17 That's all, Your Honor. 

18 THE COURT: okay, thanks, Mr. pearson. 

19 Anybody else? 

20 

21 

MS. SWANSON: No, Your Honor. 

THE COURT: Okay. All right. 

22 MR. RUFFALO: I have known John fo r qui te some 

23 time, many, many years. Seated on your l~ft are a 

24 number of folks from the community who, on this side 

25 of the courtroom, have come to ~upport John. 



1 When John was arrested there was a $250,000 

2 bond and he was released on his own recognizance 

3 after three months. Judge Manning signed an order 

4 allowing him to go back to his home, and that was 

5 almost two-and-a-half years ago. 

6 There.have been no incidents since. There has 

1 been no one else in the entire community where he has 

8 lived for 35 years who have come out of the woods and 

9 

10 

11 

said that John did this to me or did something. 

has worked as an electrician all of his live. 

been employed all of his life. 

He 

He has 

12 our experts would have testified that it is 

13 rem ark a b 1 e t hat the act i vi t y t hat was dis c los e d" by 

14 the children was all one-sided. They would have also 

15 said that the child has been sexualized, but probably 

16 not by John. 

17 We see John in his community as a person who 

18 for 30, 35 years has loaned electrical services to 

19 people, fixed their homes, fixed th~ir cars, looked 

20 after their children. 

21 There are so many thing that I could say about 

22 John. For instance, he raised the two daughters of 

23 his deceased ·bes·t friend all their lives.' They would 

24 have been here to testify on his behalf. And one of 

25 them occupies a position in the government who would 

13 
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1 have testified about how wonderful a. man John was in 

2 raising them at his own expense.,. 

3 I don't want to go on and on because I know 

4 the court's business is essential, but I do want to 

5 say that I have known John for many years through 

6 this prticess. The most inter~§ting thing and 

7 impressive thing I heard about two months ago John 

8 was coming from a site where he was working and he 

9 saw a small boy on the side of the road who had 

10 obviously injured his leg and was limping trying to 

11 get home , and he was got n g t 0 s t 9 P im m e d i ate 1 y and 

12 h~lp him. And he stopped himself and he said to me, 

13 he said, I realized at that moment I can never do 

14 that again. 

15 -John is a wonderful man. He has raised 

16 children and done a lot for his community. I will 

17 refrain from commenting about how t~e original 

18 allegations were found as to be unfounded totally, 

19 and then after a year or two somehow they became 

20 va 1 i d. 

21 We ask Your Honor to accepted negotiated plea. 

22 Sentence John according with the agreement under 

23 Alford 'versus North Carolina with the stipulation 

24 that he complete the sex' offender course .. And that 

25 he be on probation for five· years. 
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1 THE COURT: okay. Now the victim's family, 

2 that's kind of a generic term, we are talking about, 

3 what, parents? The victim's parents, who? 

4 MS. SWANSON: We 11, You r Hono r . 

5 THE COURT: I'm not interested now in 

6 listening to this again because he has spoken to a 

7 third cousin twice removed. We need to define who he 

8 can't initiate contact with. 

9 MS. SWANSON: certainly the mother and father 

10 of the victim. I believe that they do have some 

11 extended family that lives on the property though. 

12 THE COURT: I'm not getti ng in it. The 

13 victim, victims parents. Do they have grandparents? 

14 MS." SWANSON: Mr. pearson's grandparents that 

15 are still living. Yes, sir. 

16 THE COURT: okay. 

17 Mr. Herndon, you have a right to allocute, 

18 that means you can say anything if you want to. You 

19 don't have to, it's up to you. 

20 MR. RUFFALO: I think you are fine, John, 

21 unless you really want to say something I think 

22 you're fine. It's just that John would not make it 

23 through a trial physically. I think that's all he 

24 wanted to say. 

25 THE DEFENDANT: I'm basically worn out from 
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1 it.. And the kids the y do s pea ka b 0 u t n ext - d 0 0 r are 

2 my biological grandchildren that live in the same 

3 home. 

4 THE COURT: okay. Family members, I don't 

5 know anything about the case other than what I heard. 

6 I'm the'longest serving active circuit judge by over 

7si x years. 

8 I don't know how many people I have sentenced. 

9 About 15 years ago I counted up 36,000 and I quit 

10 counting by then, you know. And I have presided over 

11 innumerable trials like this. When a trial goes he 

12 said, she said without any physical evidence to back 

13 it up, or some other witness to the facts, I mean I 

14 don't keep stats on it, but I would say 95% of the 

15 ti me the defendant is found not gui 1 ty, . ,especi all y if 

16 the defendant te~tifies and says I didn't do it. 

17 Then you have the word of -- and I don't know him 

18 a successful business person against the word of a 

19 child with no back up. 

20 so I know you all wanted, a trial. 'And I have 

21 not discussed the facts other than what I heard other 

22 than you walked,back and told me what kind of case it 

23 was before I came out. 

24 The prosecutrix would have a very, very 

2 5di ffi cul t ti me getti ng a convi cti on J just sayi ng thi 5 
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1 fro m p Co s t e x per i e n c e . I n fa c t, if· i t hap pen e d 10 

2 years· ago and she was 5 at the time -- and I'm not 

3 even suggesting it didn't happen, that's not my 

4 function -- I'm only saying in a trial it's 

5 exceedingly difficult to get a conviction without 

6 physical evidence or another eyewitness. 

7 With the time that has gone by it would be 

8 really tough. This looks like the best resolution 

9 for everybody, so I will accept the negotiation. 

10 50, Mr. Herndon, I s,entence you to 10 years. 

11 I suspend it on the time that you've served, which he 

12 was ln jail for a while, right? 

13 place you probation for five years. And in 

14 addition to the general probation conditions, you've 

15 got two special conditions. One is you are not to 

16 initiate contact with the victim, the victim's 

17 parents or grandparents. DO you understand that? 

18 THE DEFENDANT: I do. 

19 THE COURT: You are not to initiate contact 

20 with them. That's doesn't -- I can't tell you 

21 whether or not to reply if you pass them on the 

22 street and they say, hey, John, you can reply and 

23 that's not a violation. But if you pass them on the 

24 street and you don't see how to them, okay, just 

25 tough. 
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1 second condition which is very important. You 

2 must successfully complete sex abuse counseling. If 

3 not completed, you must register as a S~x offender. 

4 And that's forever. Do you have any questions? 

5 THE DEFENDANT: No, Slr. 

6 THE COURT: okay. 

7 MR. RUFFALO:. Thank you, Judge. 

8 MS. SWANSON: Thank you, Your Honor. 

9 (whereupon, the proceedi ngs. in thi smatter 

10 before the Court were adjourned.) 

11 * * * * * 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



r ;l 1 
.~ ... 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

• 25 

l.~ 

C E R T I F I CAT E 

I, the undersigned, ANNE BOULEY MEYER, 

official court Reporter for the Circuit court of 

the State of South carolina, do hereby certify that 

the foregoing 1S a true, accurate, and complete 

transcript of record, and of all the proceedings 

had and evidence introduced in the above captioned 

case, relative to appeal, in the circuit Court for 

south carolina, on the indicated date. 

I do further certify that t am neither 

of kin, counsel, nor interest to any party hereto. 

---~~ ;Jm&-Af.djfA.-----
Anne Bouley Meyer, RPR 

Circuit Court Reporter 

19 



20 
S1'ATE OF SOUTH CAROLINA U-)I U ,{'is iN THE COURT OF GENERAL SESSIONS 

COUNTY OF 
STATE 

Beaufort ) 
----------~----------------- ) YS. ) 

lohn G Herndon 
7AKA~:----------~~~~~~---------- ) 

--------------------~---------) 
Race: W Sex: M Age: 58 --'---- ---- ) 
DOB: _ S$#: ~ ____________ ) 
Address: -
Cily,Slate.""'Z,..ip-:c---------------------- ~ 
DU: _________ SID#: _____________ ) 

*CDL YcsO NoO CMY Yes 0 NoO Hazmat YesO NoD 
In disposition of the said indictment·comes now the Defendant who was 
TO: ABHAN 

in "iolation of § 17-25-0030 
~ NON-YIOLENT--""'"'O=-=YI"""O-o'"L=EN""""'T=----; 

o As Indicted. ~ Lesser Included Offense. 

INDICfMENT/CASEIt: __ 200'-'--7G--'S-'-07,;...;1;.;:;.2'--'51:.--__ _ 

AJVV#: 1027808 
Date of Offense: _6J=23-,-{_20;...;;OO~. __ ~ _______ _ 
S.C_ Code §: _1--,6,;...;-0_3-_06--,5-,,--5(0-;.1,-) _______ _ 

CDR Code #: _0_3_85 __________ _ 

SENTENCE SHEET 

o CONYICTED OF or ~PLEADS 

[l§ 17-25-45 

(derencanl's inilials) 
, dation by the SI:lte. 

LIi0? 
SC Baril 

~/years and subject to South Carolina Department ofPr_Rbation. Parole and Pardon Services standard conditions of 
probation. which ate incorporated by reference. (j") '--~ 
CJ CONCUR.R.E)'IT or 0 CONSECUTIVE to sentence on: 
[1 The Defendant is to be given credit for time served pursuant to S.C~ Code § 24·13-40 to be calculated and applied 
by th~ State Department of Corrections. 
o The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code § 17-25-135. 

Pursuant to 18 U.s_C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal 
Domestic Violeoce) to ship,lransport,possess,or receive a lireann or ammunition. 

SPECIAL CONDITiONS: 
ORESTlTUTION: 0 Dererred 0 ner. WMlv~5 nearing 0 Ordered • PTUP 
Total: $ plus 20% fee: ___ $ 
Payment Terms: 

D Set by SCDPPPS 

Recipient: 
·Fine: 
§ 14-1-206 (Assessments 107.5 %) 

§ 14-1-211(1\)(1) (Conv. Surcharge) 

§ 14-1-21 [(A)(2) (DU[ Surcharge) 

§ 56-5-2995 (DUI Assessment) 

§ 56-1-286 (DUI Breath Test) 
§ 47.12 (Public DeflProb) 

§ 14-1-212 (Law Enforce. Funding) 
3 14-1-213 (Drug Court Surcharge) 

§ SO-21·114{BUI Breath Test Fee) 
§ 56-5-2942(J) (Vehicle Assessment) 

§ 90.7 (SCCJA Surcharge) , 
3'Jt 10 COUnly (if paid ·in installments 

TOTAL 

C~rk of Court/ Deputy k'icrk 

$ 

$ 

SIOO . $ ICID 
SIOO $ 
$12 $ 
$25 .1) 

$500 S 
$25 $1-5 

$100 $ 
$50 $ 

Court Reporter: 1\-../\ 
--~~--~~~~~~----------­

SCCN217 (1112009) 

_____ dayslhoursPublic Service EmplOYment 

Obtain GED 0 
Attend Voc. Rehab. or Job Corp. 
May serve \VIE begining 

Substance Abuse Counseling D 
Random Drug/Alcohol testing 0 
Fine may be pd. in equal, consecucive weeldy/rnonthly 
pmts.of$ beginning 

$ paid to Public Defender Fund 

Other: I) 0 lJ ,'1".-1 1«1 AzG c:: Dt<7r/C T 

¥ . Vi' 1'>' '1<>. ~ tL; ("11 Yh S f!tteGV 
j'ltJtlV'V Pl3pci;/V"T.5 ~ 

o Appointed PD or appointe<! other counsel. 
§ 47.12 requires $500 be paid to Clcrk 
during probation. 

Presiding Judge 
Judge Code: 
Sentence Date: 

)6'1~ A.Ji/jt, LovIV5v 61V"C IF 

rJ.. vIr a t?GiS7t:-A- ,-'}J /"t 5~'r oV=Fu--tJ-i.---. 



'UIIII"ppwVe:J by 
SC AHolneyGrJH!,.tf 
MtI1'J8R 

Indictment Number: 

SOUTH CAROUNA 

V. 

JOHN G HERNDON 

TO: JOHN G HERNDON 

OL-G!dU:'2J).H 

PROBATION CIT A TJON 

No. C·07-10-{)149 

COUNTY: BEAUFORT 

00141063 

yOU ARE HEREBY NOTIFIED to appear in the above named case at the time. date and place specified 
below. 
Place Room Main Courtroom 
Beaufort County Courthouse 

Date and Time 11/18/20109:00 AM 

.. yOU ARE HEREBY NOTIFIED that you are charged with violating the conditions of your supervision 
as stated below. 
Violations Charged . 
by violation of condirlon of probation number 10 and spedal condition as order In cause number 2007-GS-07·12S \ by the 
!leJufort (ounty Cuurt of General Sessions on July 01. 2010 

yOU ARE HEREBY NOTIFIED that you have the rights listed below. 

List of Rights: 
'(011 have the right at the hearlnq to question any person who appears as iI witne.'s agaInst you and to have witnesses appear 
on your behalf. '(ou m<ly present evldellce 01, your behalf. You may have an attorney represent you. If YOIl cannot afford an 
attorney. an attorney will be appointed for you. You must advise the agent or the court in writing llfyour desire for an 
attorney. It is your responsIbility to make arrangements for your witnesses and your attorney to appear at the he<lring. 

IF YOU FAIL TO APPEAR AT THE TIME, DATE AND PLACE SHOWN ABOVE, THE HEARING 
WILL BE HELD IN YOUR ABSENCE AND YOU MAY BE INCARCERATED. 

HILTON HEAD ISLAND. South Carolina Probation and Parole Agent 
I--~~~:-===~:---------------i Scott Morris 

ate 10/26/2010 

ace 

My Commission E)(pires /J& / 

Agent # 
0893 
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ST A TR OF SOUTH CAROLINA 

AFFIDAVIT 

County of B~AUFORT 

Personaily appeared before me, Scott.MQ!:!Th. who first being duly sworn, deposes and says that JOHN G 
HERNDON did within this county and State on' the 26 day of.October, ~ violate certain conditions of release 
in the following particulars: 

DESCRIPTION OF VIOLATION 
by viulation of condition of probation number 10 and speciill condition as order in cau~c number 2007·GS·07-1251 by the Beaufort 
County (ourl of General Sesslnn~ on July 01. :.1010 . 

The Affiant states that there is probable cause to believe the defendant named committed the 
violations set forth and that such probable cause is based on the following facts: 

Mr. JC'lhn Herndon ha~ been instructed by hiR agent to complete Sex Ah\lsr~ Counselin!=! wi tll the 
office Q( Dr. WiJl1am BurJcc. Summervlll.e. ·se .. Dr. Wi]liam Ilu:r:K.~ requli!Ated the;: o[tend~r, a~ 

pal:'L of hi::; f.;ounseling. to compll:'Le a 3rd and suhe.eguenl;: lIe detp.c~tor te:\jL' 1n ornp.!"", to be 
allowc.;u to att<"!ncl sex .:lb\.l.t:j(~ GounR~11 ng cl.l$~es. Mr. Herndon has refused to .) I..Lend any furthl~r' 
lie det~ctor tc~~ Hlthouqh he haG. 8~~Led he iA willing to att~nd coull~eling cl~~6ec. Mr. 
H(.:rndon has' Eairc,d 1.0 follow the ac:lvi(~tl and instruction", ot h11;1 agent ilnd cpc:cic.il conditi on 
thlll". be GUl.!C:~8st'ully ~''lrnpletc: 9<!X abuse C':otU1cclillg 

Sworn to and subscribed 
before me this 26 
-'-

My Commission Expires: 

./7 .. 

F~rm 16.2 (T .rn~I.191 Pa"t.t2 uf:! 



State of Soulh Carolina, County 01: Beaufort 
Ollender's Name: John G. Herndon 
SIO#: 00141063 

Warrant#: C-07-10·0149 
Dale of Birth: f.jICM 
SCDC#: 

Indictment Numbers: 2007·GS·07.1251 Offense and Offense Code: ABHAN (0013) 

Supervision Program: Prob;ltlon 
Supervision Level: High 

Begin Date: July 01, 2010 

Sentencing Judge: Kinard Sentencing County: Beaufort 
Sentencing Date: July 01, 2010 
Location: Community 

End Date: June 30,2016 

Sentence: 10 years in SCDC Suspended upon TIme Served and 5 years probation 

Spacial Conditions: Do not initiale contact With victim of victims Parents or Grandparents, 

• J -" -', 

Must successfully complete sex abuse counseling, of not completed must register as a sex offender 
$100 surcharge, $ 25 lE fund fee, $ 5 SCCJA fee 

Current Address and Summary of REtSkience: 

Reporting; Monlhly as required 

E mployment Records WI U d S hie n er u lorvls on: 

Employer Dates (from ·to) 

self employed electrician many years 

Financial Conditions' 

Total Amount Pay Period 
ordered 

DNA $250 $5 month 

Surcharge $133,90 $25 month 

Supervision Fee $3000 $50 month 

Form 1106 (Template) [Revision: 0 Revision Date: 1/31/1998J 
Page 1 of 2 

Offender's Name: John G. Herndon 

Reason(s) for Leaving Earnings 

present employment 

Total Paid Date last Arrearage Balance 
Paid Due 

0 ._. S5 $250 

SO .- $75 $133.90 

$200 10/5/10 $0 52800 

23 
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Prior Violation Prior Violations Prior Violation Dlspositiorl 
Dales 

none 

DetaIls of the Present VIolation: Mr. John Herndon has been instructed by his agent to complete Sex Abuse 
Counseling with the oHice of Dr. William Burke, Summerville. SC. , Dr. William Burke requested the oHender. as part 
of his counseling, to complete a 3rd and subsequent lie detector test in order 10 be allowed to attend sex abuse 
counseling classes. Mr. Herndon has refused to attend any further lie detector test although he has staled he is willing 
to allend counseling classes. Mr. Hemdon has failed to follow the advice and instructions of his agent and special 
condition that he successfully complete sex abuse counseling 

Agent's Recommendation: Judicial Review 

Agent's Justification: One of the offender's Special Conditions was that he successfully complete sex abuse 
counseling. . 
Until October 25,2010, he has attended the counseling office of Dr. William Burke and his associates as instructed. 
However, on Oct 26 he informed his agent he would not attend a third lie detector test arranged for him by the 
Doctor's practice ad that he would not participate in any further lie detector test. 
He does intend to comply with sex abuse classes but was told he cannot attend those until he admits guilt all a lie 
detector test. 
The offender believes he was not ordered to take counseling, nol a lie detector test, especially 3 of them. Furthermore 
he .does nol want to admit guilt of a sex offence when he plead to an assault. 

Scot! Morris. ~I. ·T~---S... Date; November 10,2010 

Supervisor's Signature. _______________ _ Date; _______ _ 

Form 1105 (Template) [Revision: 0 Rovlalon Data: 1/31/1998J 
Page2of2 



{2] 
Sout6®!stem ~SSessmentsl Inc. 

November 8,2010 

Susaune Foote 
Agcnt in Charge 

709 Old Trolley Road, Summa"',"&, SC 2948S 
Offk.: (1l43) 821-21%4 Fax: (843) 875-3t~9 

Beaufort County Department of 
Probation, Parole, & Pardon Services 
Beaufort, SC 

Re: John Herndon 

Dear Agent Peate, 

This lelter is to noti fy you that Mr. Herndon has been terminated from our program due 
to noncompliance. Mr. Herndon was polygraphed by Wbildl;:!) Baggett (Certified Polygrapher) 
on Septemher 15,20 J 0 regarding Ihe index offense. The usc: of the polygraph is a standard of care as 
estnblished by the Association for tbe Treatment of Sexual Abusers (ATSA), an intcmatiQIUII organizallon 
dedicated to the assessment and treatment of sexual offenders. Mr. Herndon kiled the exam and then 
admitted to the offense offering the following information: "That he: was in bed lIlld Kaysie got in 
bed with him. He said that he woke up and felt her beside him, and he reached down to pull her lip cluser 
to him nnd when he did his hlllld went insilk her baggy boxer shorts. He said that his hand went inside her 

. boxer short, and be felt heT vagina. He said that she had no underwear on and when he fell her bare 
vagina he stmcd rubbing her vagina. He said that he did that for a short time, probably only 
secollds."(from Mr. Baggett's report). The: c:nrIre polygraph sC8~ion was vidColBped. 

I am 8Wore tbat Mr. Handon took an Alford Plea regarding the index uffcnse. !L is thC1"3p~"Uticnlly 
necessary tu have B=al offenders admit to their offense in order for lceatmCllt 10 be dfeCIi I'C. Mr. 
Hemrlon made a veiled threat toward this writer on July 20"', 2010. Hcstatcd, "If you (i.e. this writer and 
probatioo) keep pushing me on this, I am lIoing to have to do something and it \Von" be pretty." Wltal 
confronted about the statement, he would not elaborate on wlwt he meant. 

25 
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Undergoing a polygraph ClCatn is required of all clients who nre in our sex offender treatment 
progrum. I huve concerns ahout Mr. Herndon's behavior and threats. If you have any queslions, 
please feel free to contAct me at any time. 

Sincerely. 

William Burke, Ph.D. LPC 
Prclrident & Clinical Director of SEA . 
Assistant Clinical Profcssor of Neuropsychia1ry & Behavioral Scitmces 
University ofSuu\h Carolina School ofMedieine 
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." A' t: Of' sqUTH CAROLINA 

County or __ Y5~f-...;d:..LJ'4l1~F-,·aA....a...; . ...!.I_·-...L< __ 
STATE vs. 

.AKA;. --....,.W"';'.,,-----~-;'/1Ar.r--­
Race: __ --='-'"-~_ Se,,: __ .<.-V-,--I. __ 

008: __ 

J .. 

ZDJ 
'N;m,~ of Origl;;al CJffense: . A f3)l; Al 
Original NNtt: '. Z 'Of( t"fto~ 
Date of Original Offense;Q6 - 2. '3 - 2 ~M 
Convfctlon s.c. Code §: ./7" ~ S .. -OO~ 0 

. , 

SSN: 
SID#: 061 ,-/', 06 "3 

.ConvictJon CDR Code #:~/. () I_I_/-.l' ,f) .' 

Original Sentence: ItJrps,Mj~M rkM,.)<;~M ,:, 
.. ORDER .. . : 

:-, 

Th0f'9fore, IT IS ORDERED that: '. , ..' < 
o the 8usP,Mded 6entence be re~klJd and the above n.,fu"d derendant be required to serve _. _: _._ rnon1hSlycafS, the remelnder 

-of the anginal aenten~, andlor PB~ S , '1'. . '. .! ... 
. . 

o the suspended·sentence be r\lvoked and'the above nanilJd defendant be required to servo' _._._. months/yeare of the ~nB! :;:;~.~ 
se~tenca endlor pay $ ; thereupon to be reinstated 'on probation, 8U!Jjecl·to the·conditions set forth in the ettached, 
order and not Inconsistent IMth this ofder, .. ... 

the above .named defendant Is continued on probation as provided fot in the origin.iil sentence, ~ubject to the con<!itions aet {oM 
Iherein and not inconsi~tonl with 'his order. . . . .: .. 1: :: 

'0 probefion Is reduce¢.to time 8(lrved under supervision Bnd the defendant is discharged fro'm supeiYision on this date, .. , 

o the above nanied·defendantls·placed on active electronic moI\itoring pursuant to §23·3,540 (ml!ndlilory If eonvtctecfor nrsf degree" _ ',' 
: Cl'imina' sexual c:cnduct witt! a mInor or lewd aet, or$cnelionary if convicted of any olher·BPp!!c.o6Ie s.eK offense against B minor), ~ 

o The defendimt Is glilen criidlt for p~revocatjo 
by the SC DepB!!rnBnt of Correa/ons, 

. . J 7vnl 9"" The def~ndant has previously served _. _. _ ~on this sentence, 
(&pili .. ,_ dmo .ncl/()( pt\oI partial 18vOcaVo. 601') 

o ,', The defendant wss reviousl laced on aclive electronic monijorin 

'JUdlcial Clrcuil 

Yc.J ".;nc\l1Iby·MvI!ed llialli1ld<lrU>e 1 .... 1he Cou,t'mayll1 01'rf umo reo.Cl<eOlmodll')' anvccMi:lCll Of !his ~oon; Im~ ""t ItlWful(OIIdiDon~ rtdeem. proper; 0, .>'tond ~"'" 
porlod 01 pi'o!JotiOn noI to meed t-/. (~I jIIWt, AI any lime Yi'Cllltllli8 p$IiOd.Of '(OIIt~, 1110 Court mar requ~ you!" ~ any part oIlhe oritiK'<al ~ntd impooed. 

TIl" i.IneortlfytholI """" ,..,d, Of ha~ had mad 10 me, the 0<d8 and Iheoondlllono .el <>.tlhoreln. lag'" to complyriii ~ con<j~Icira8J>j U .. cord(f<)n.O(""I ...... "'.d 
proOS1ion onwdu!trlO 1110 peIlod Of .,.proba:lon. 1"- _ a copy 01 haeourt'. OI1I ... nd aliatIBclllnem.· . . " ./ 

Offo~natu're ,,;<71:; a1 . \'nmesaed by :;att: r: ____ 
Signed this ~ ~Iiy of h) Q.d ~itiq,t;{(r 

!Jay Month· Y .. , Cdl: .... ,'. "/ 
sc 

Fenn 9 (910<l<) R • ..won', C R.vislon Oat. 01·31,2008 ' COJ>i Diotribut'on.: v.toi.''tCIe<1c of C~'Y~'~SCDC; PIroI<:Onen1", Fio; Gd4-Onend", 

.': il 
'7/ ... ". 

", 
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STATE OF SOUTH CAROLINA 

COUNT~ OF BEAUFORT 

STATE OF SOUTH CAROLINA, 

Plaintiff 

VS 

JOHNG. HERNDON, 

Defendant· 

B E FOR E: 

COURT OF GENERAL SESSIONS 
2007 GS 07· 1251 

TRANSCRIPT OF RECORD 

. JANUARY 2.8,2011 
BEAUFORT COUNTY, 
SOUTH CAROLINA 

HONORABLE D. CRAI G BROWN, Judge ~. 

Deborah E. Everett 
Official Court Reporter 

lJ ORIGINAL 



--_ ... _-_ .. --_ ..... --- .-....... __ . __ ....... --- -- - . __ .. _.- ... _--- -- ----" .. ". ----- ..... _-----. _. -- --_. --- - . -_ .. -- --" ------.- . _. - . --_ ... -. ---_ .. _ .. --. - .- ... - .. _-_.-- ---------, 

A P PEA RAN C E S 

SUEZANNE FOOT, PROBATION 

JAMES BELL, Attorney at Law 
Attorney for the Defendant 
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NO WITNESSES INTRODUCED 
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1 Whereupon Court began at 9:35 A.M.) 

2 THE COURT: Ms. Foot, are you ready· to proceed 

3 with Mr. Herndon? 

4 MS. FOOT: Yes, sir. 

5 THE COURT: Mr. Bell? 

6 MR. BELL: Yes, sir. 

7 THE COURT: We are back on the record with regards 

8 to probation matter of John G. Herndon on indictment 

9 number 07 GS 07 1251. Probation violation matter. 

10 Anything additional that the State would like to add, 

11 Ms. Foot? 

12 MS. FOOT: No, sir. 

13 THE COURT: Mr. Bell? 

14 MR. BELL: Yes, sir, Your Honor. 

15 THE COURT: If you do have something, before you 

16 say anything, I want to hear from this young man that 

17 was here yesterday. 

18 MR. BELL: Yes, sir. 

19 THE COURT: Sir, I'd be happy to hear from you. 

20 If you would stand up at the gate. Please state your 

21 full name for the record and I'll be happy to hear from 

22 you: 

23 MR. ROBERT PAXTON PIERSON: My name is Robert 

24 Paxton Pierson. My daughter is the victim in this 

25 case. I 

_____ J 
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1 THE COURT: I need you to speak up, Okay? 

2 MR. PIERSON: I apologize, sir. I'm getting the 

3 flu and I'm losing my voice. 

4 THE COURT: I think that's kind of going around 

5 right now with the way the weather is going. 

6 MR. PIERSON: Please be patient with me. 

7 THE COURT: I will. Yes, sir. 

8 MR. PIERSON: I'm sure you reviewed the original 

9 case that was brought forth. It was one Mr. Herndon 

10 was brought up on a charge of Criminal Sexual Conduct 

11 with a Minor Under Eleven First Degree. He pled it 

12 down to -- the State offered him a plea. He was pled 

13 down to Assault and Battery of a High and Aggravated 

14 Nature. He pled guilty more than once in Court. He 

15 agreed to the terms of that plea. 

16 Now he wishes to not comply with the terms of that 

17 plea, which I and the rest of the family are definitely 

18 in disagreement with. I feel that he shows a pattern 

19 of not complying with the law and I think that the 

20 State and Your Honor should proceed accordingly. He's 

21 damaged my family. He's destroyed my daughter. And I 

22 just think that this gentleman should have to attend 

23 the classes. Get the help that he needs and comply. 

24 THE COURT: Anything else you want to tell me, 

25 sir? I 
! 

.................................................. _ ._ .. __ . _ .. J 
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1 MR. PIERSON: Yes, sir. I appreciate the State 

2 and being put on this case. 

3 THE COURT: Let me say this, ~r. Pierson, I 

4 appreciate yoU being here yesterday and I told you I 

5 would deal with this first thing this morning. That is 

6 my intentiori. This. case was brought before me at 

7 approximately 5:30 yesterday afternoon and I took this 

8 stuff with me last night and reviewed it and reviewed 

9 it again this morning. 

10 And I appreciate you being here this morning when 

11 I asked you to come back here as well. Anything else 

12 you want to tell me before I make a decision on this 

13 matter? 

14 MR. PIERSON: I don't know if it's something that 

15 you can do but I would like to request the original 

16 order of protection from Mr. Herndon be re-enacted, 

17 with a thousand foot restraining order, no contact with 

18 anyone in my immediate family or extended family ---

19 THE COURT: Now, ~hat's part of the probation --

20 that's part of the terms and condition of his probation 

21 anyway_ That does stay in full force. OkaX? 

22 MR. PIERSON: We are concerned because of it 

23 didn't sound like it cove~ed the extended family. 

24 THE COURT: 6kay. Thank you Mr. Pierson. 

25 MR. PIERSON: Yes, sir. 
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1 THE COURT: All right, Mr. Bell. Be happy to hear 

2 from you. 

3 MR. BELL: Thank you, Judge. May it please the 

4 Court? I believe your law clerk provided you with a 

5 copy of State vs Brown. The cite is 349SC414. That's 

6 a Court of Appeals case from 2002. And essentially the 

7 ruling is that a revocation indicates where counseling 

8 is ordered but at sentencing the defendant is not on 

9 notice that he must make admissions during counseling, 

10 the revocation is not the correct remedy. 

11 In this case the Circuit Judge revoked a person's 

12 -- a defendant's probation for failure to make 

13 admissions in a similar treatment as Mr. Herndon was 

14 ordered to complete and he actually pled guilty. 

15 The Court of Appeals went back and looked at the 

16 transcript 'and I believe in that case he said the Judge 

17 said he must obtain treatment for a problem. I realize 

18 in this case, it says -- Judge Kinard said successfully 

19 complete counseling or whatever program he required. 

20 So, the original sentencing in State v. Brown and 

21 in this case, did not on it's face require him to 

22 complete -- I'm sorry, in this case it did -- require 

23 him to compl~te a particular sex offender program and -

- or admit to his guilt in doing so. 

THE COURT: What are you trying to tell me? 
I 
I 
i 

< • _< , "I 

35 



36 

9 

1 MR. BELL: . What I'm trying to tell you is that in 

2 this case, Judge Kinard did say -- if you'll look on 

3 page 341 of State v. Brown, Judge Kinard did say he was 

4 required to complete it but not to admit his guilt 'in 

5 order to do so. I don't think that's in the transcript 

6 and for that reason I don't think.revocation is the 

7 remedy. But maybe some -- an opportunity to conform 

8 his probationary sentence with the sentencing order of 

9 the Judge seems to be the remedy. And I don't know 

10 what that is but it's not revocation and it would not 

11 be sex offender revocation. 

12 THE COURT: It would not. be sex offender 

13 registration? 

14 .MR. BELL: Yes, sir. 

15 THE COURT: Well ---

16 MR. BELL: In this particular case, this person 

17 was already required to 

18 THE COURT: Right. Anything further, Mr. Bell? 

19 MR. BELL: Beg the Court's tndulgence. 

20 THE COURT: And you did hand up a copy of that 

21 case, didn't you? And I've had an opportunity to look 

22 at that. 

23 MR. BELL: I'd like to make that part of the 

24 record, Your Honor. 

25 THE COURT: State v. Brown? 
I 

J 
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1 MR. BELL: Yes, sir. 

2 THE COURT: That's fine. Any objection by the 

3 State? 

4 MS. FOOT: No, sir. 

5 MR. BELL: And it seems like the ruling here says, 

6 "Where the defendant is not recormnended to therapy for 

7 sexually deviant behavior due to a general deniable of 

8 culpability, so long as the defendant was sufficiently 

9 on notice of the need to admit and discuss behaviors as 

10 a condition of his probation", and I don't think he was 

11 on notice of that at the time of sentencing. I do not 

12 believe revocation is appropriate for that reason. 

13 Because he has otherwise, complied with all other 

14 conditions of probation. 

15 THE COURT: All right, Mr. Herndon -- I'm sorry, 

16 Mr. Bell, are you finished? 

17 MR. BELL: Yes. 

18 THE COURT: Mr. Herndon, anything you want to tell 

191 me? 

20 MR. JOHN HERNDON: Yes, sir. I wasn't aware 

21 exactly what was gonna be done. I was told it would be 

22 a class and I would attend that class for six or eight 

23 months and then after a year or so I could go back in 

front of a judge and communicate with him about early 

release, as far as that part goes. 

I 
I 
I 

________ ____ ______ I 

37 
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1 And the second part is -~ as far as the Pierson's, 

2 which are my neighbors 7- I've lived there twenty-nine 

3 years. They inherited the house next door from their 

4 grandparents. Two of the children over there are my 

5 biological grandchildren. And I do feel bad for what's 

6 happened with the child but I had no part in it. And 

7 when Ido get my chance to go back to Court for 

8 something else I will reveal all the parties involved 

9 and how she got to where she is today. 

10 THE COURT: Anything further from the State? 

11 MS. FOOT: No, sir. 

12 THE COURT: From the defense? 

13 MR. BELL: No, Your Honor. 

14 THE COURT: All right. AsI stated previously, 

15 this matter came before me yesterday on a probation 

16 violation matter. Mr'. Bell handed up to me, yesterday, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a copy of the plea transcript from whe're Mr. Herndon 

pled guilty on July 1, 2010 before the Honorable, 

Earnest Kinard. 

And as apparent from, not only the sentencing 

sheet, that Judge Kinard signed, but also from the 

transcript that this was a negotiated sentence.' And by 

negotiated sentence, everybody knows in this courtroom 

that practices law, ,probably those who do not, the 

Court, in a negotiated sentence, the Court's hands are 

I 
• _ •••• _ •• ___ •• - ___ •••••• _.~ •• __ .~ ____ ._. ___ .... ___ • __ • ___ • __ • ____ ••• _ •• ,.,_. ___ 1 
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i 

bound to go along with the plea as negotiated or reject 

2 it. 

3 In this particular case, Judge Kinard went alond 

4 with the negotiated plea and that negotiated plea was a 

5 ten-year sentence suspended to five years of probation. 

6 Conditions of probation -- and I am reading from the 

7 plea transcript -- conditions -- page two-- conditions 

8 of probation are to include successful completion of 

9 sex offender counseling. Should he fail to complete 

10 this counseling successfully, he is to be placed on the 

11 Sex Offender Registry. 

12 Additional conditions that were set forth and 

13 explained to Mr. Herndon was that he was to have no 

14 direct or indirect contact with the victim or the 

15 victim's family. 

16 Furthermore, on page five, Judge Kinard explained 

17 to Mr. Herndon that this was a negotiated sentence and 

18 Judge Kinard, on page five, says, "I can't deviate from 

19 the negotiation. The attorney -- your attorney and the 

20 State tie my hands. 

21 On page seven of the plea, Judge Kinard advises 

22 Mr. Herndon if he accepts the plea, which is all he can 

23 do -- accept it or reject it -- if you violate any term 

24 of probation you'd be brought back in front of a Judge. 

25 Page nine of the plea transcript, Judge Kinard 

I 
.... _ ............ _ ...... - .... -. - ...... - .. - ... _ .... ---' 
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1 tells Mr. Herndon that if he doesn't successfully 

2 complete sex offender counseling, he is going to have 

3 to regi~ter as a sex offender, forever. 

4 Judge Kinard goes on to say, ."Believe me, that's 

5 about worse than going to jail" and the defendant's 

6 response -- Mr. Herndon's response is, "I agree". 

7 Now having said all that, the Court recognizes 

8 that this plea was a plea pursuant to North Carolina v. 

9 Alford. Under North Carolina v. Alford, an individual 

10 is allowed to plead guilty without admitting his guilt 

11 to take the benefit of a bargain, so to speak. 

12 Mr. Herndon diq plead under North Carolina v. 

13 Alford without admitting his guilt. In Court,. under 

14 North Carolina v. Alford, he's not required to admit 

15 his guilt, in Court. However, a North Carotina v. 

16 Alford plea, for all intents purposes on a RAP sheet is 

17 looked at as a plea of guilty. 

18 Judge Kinard then says, this plea, by once again 

19 advising Mr. Herndon that he must successfully complete 

20 sex abuse counseling. If not completed, he must 

21 register as a sex offender. He tells Mr. Herndon that 

22 that is forever. He asks Mr. Herndon if he has any 

23 questions and Mr. Herndon says, "No, sir". 

24 The point in putting all of that on the record is 

25 this, I have reviewed the transc~ipt, I have reviewed 

______ --______ - I 
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1 the sentence sheet, I have reviewed a letter that was 

2 handed up to me by Ms. Foot, dated November 8, 2010 

3 from Southeastern Assessments, it appears to have been 

4 signed by Dr. William Burke -- and Mr. Bell, have you 

5 seen that? 

6 MR. BELL: Yes, Your Honor, I have. 

7 THE COURT: Okay. As well as a document with the 

8 heading The Department of Parole and Pardon Services 

9 dated January II, 2011. Ms. Foot, who was this 

10 prepared by? 

11 MS. FOOT: Me. 

12 THE COURT: Have you seen this, Mr. Bell? 

13 MR. BELL: Yes, Your Honor. 

14 THE COURT: Any objection to either of these 

15 documents -- that document prepared by Ms. Foot --

16 being made a part of the record? 

17 MR. BELL: No, sir.· 

18 THE COURT: Any objection of this letter from 

19 Southeast Assessments being made a part of the re60rd, 

20 Mr. Bell? 

21 MR. BELL: I don't guess so. 

22 THE COURT: Any objection to the Form 1106 being 

23 made a part of that record, Mr. Bell? 

24 MR. BELL: No, sir. 
I , 

\i· 25 THE COURT: Now, having said all of that, the I 
I 

_ ..... __ . _... .I 
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1 Court did review the case that Mr. Bell cited, State v. 

2 Brown, 563SE2nd339, and in large part it's a little bit 

3 different than what we have here today but the Court 

4 did say, and I think Mr. Bell did point this out, that 

5 sex offender counseling did not require him to admit 

6 his guilt -- he wasn.'t advised he hadn't been told 

7 that he had to admit his guilt in order to complete sex 

8 offender counseling. 

9 It's clear, from Judge Ki~ard's sentence sheet, 

10 condition two of the'sentence that he, one, must 

11 complete it and if he doesn't complete it he's got to 

12 register. It's an either or proposition and that's my 

13 reading of it. It's an either or proposition. 

14 He hasn't completed it. He's been given every 

15 opportunity to complete it. I think he was in front of 

16 

17 

18 

19 

Judge Mullen last month -- excuse me, in November 

that right, Ms. Foot? 

,MS. FOOT: Yes~ sir. 

THE COURT: She ordered him to go back and he 

20 didn't complete it. He has; at least from what I've 

21 heard here today ~- I ~ean, ,he's done everything else 

22 he's suppose to do. He's reported like he's suppose 

23 to? 

MS.' FOOT: Yes, sir. 

is 

24 

25 THE COURT: I haven't heard any indication that he 

t_ _ __ _ "" ____ """"'."" __ ,,_,, . ____ . __ , ,, __ "'_,,_ .. '" . __ ." .. " __ ,, ___ ,,_J 
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1 was -- had any contact -- directly or indirectly with 

16 

2 the victim; is that right? 

3 MS. FOOT: Right. 

4 THE COURT: He hasn't violated that portion of the 

5 probation that Judge Kinard ordered, has he? 

6 MS. FOOT: No, sir. 

7 THE COURT: I haven't heard that. My point is the 

8 only thing I've heard is that he hasn't done his 

9 counseling? 

10 MS. FOOT~ Yes, sir. 

11 THE COURT: My reading of the sentencing sheet is 

12 it's an either or proposition. It's an either or 

13 proposition. If you don't do it, you've got to 

14 register and that's what Judge Kinard explained to him 

15 and went over with him. 

16 Because he hasn't successfully completed sex abuse 

17 counseling, I'm gonna order that he now has to register 

18 as a sex offender. He now has to register as a sex 

19 offender. He's had the opportunity to go through sex 

20 abuse counseling. He has not successfully completed it 

21 as ordered by Judge Kinard and so therefore, I am 

22 ordering that he register as a sex offender based on 

23 his failure to complete counseling. 

24 I am not going to revoke his probation because I .-(~-. 
25 think it was an either or proposition based upon my 
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1 reading of the sentence sheet .. And I cannot -- I'm 

2 left with trying to interpret what Judge Kinard 

3 intended and my interpretation is what his. intent was, 

4 based upon his sentence sheet and based upon the plea 

5 transcript it was an either or proposition. 

6 Now if he doesn't register as a sex offender or if 

7 he violates the other conditions of probation it would 

8 make if full force and affect. If he violates that, 

9 bring him back before me or some other Judge and he's 

10 looking at ten years in the penitentiary. Plain and 

11 simple. 

12 

13 

14 

MR. BELL: May I respond, Judge? 

THE COURT: Yes, sir. 

MR. BELL:. And Judge, in your ruling, you 

15 acknowledge that Judge Kinard never put Mr. Herndon on 

16 notice that he must admit guilt in order to complete 

17 sex offender counseling. I note that the probation 

18 order, on its' face, does not require him to complete a 

19 particular sex offender program or admit his guilt in 

20 order to do so. And I don't believe anywhere in the 

21 transcript he was put on notice of the fact that he 

22 would have to make admissions and that's what the case 

23 of State v. Brown was saying ---

24 THE COURT: Well, I'm not finding he willfully 

25 violated his ,probation at this point but I'm saying 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

18 

that he hasn't completed -- successfully completed sex 

abuse counseling which is a directive that was required 

by Judge Kinard. And because he hasn't done that it 

was an either or proposition. He hasn't done it and 

he's now got to register as a sex offender. He's been 

given every opportunity to complete that program. For 

whatever the reason was I mean, I've read what the 

letters say from Dr. Burke -- I mean, I've read it and 

it's part of the record. My reading of the sentencing 

of the int~nt of pJudge Kinard was it is an either or 

proposition. You can either do this or you are going 

to reqister. He hasn't done it, so he's gonna 

register. If he doesn't register, he's in violation of 

the law. I'm not adding a condition of probation under 

State v. Davis, 375SC12, State v. Davis, where in the 

probation revocation Judge, at that time, because the 

defendant did not register as a sex offender, he did 

not successfully complete sex abuse counseling, the 

probation revocation Judge said, "Now you've got to 

register as a sex offender". The Court said you can't 

do that because you are adding a condition of 

probation. I'm not adding a condition of probation. 

That condition, that he's got to register if he doesn't 

successfully complete it was put on him at the time 

that he pled guilty and the time that he was sentenced 

I 
... ! 

45 
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1 by Judge Kinard and that's an order of this Court. 

2 Anything further? Mr. Bell? 

MR. BELL: Nothing further. 

THE COURT: Ms. Foot? 

MS. FOOT: No, Your Honor. 

3 

4 

5 

6 THE COURT: All, right, good luck to you, Mr. 

7 Herndon. 

8 

9 

10 

11 

12 

MR. 

THE 

MR. 

THE 

MR. 

HERNDON: 

COURT: 

HERNDON: 

COURT: 

HERNDON: 

I would like to speak. 

Sir? 

I would like to speak. 

Go ahead. 

I did everything possible to go 

19 

to 

13 this ~lass, because I understand the r~gister and it's a 

14 fate worse than death as far as I'm concerned. I have 

15 five kids and ten grandkids. I do not want them to 

16 think they grandfather is this way because people will 

17 say that, to them for the rest of their lives. 

18 THE COURT: Well, that's my order. I appreciate 

19 you saying that. My order is that you are now required 

20 to register as a sex offender because you did not 

21 successfully complete that program that was ordered by 

22 Judge Kinard. 

23 MR. HERNDON: I tried and I was escorted out by a 

24 deputy. 

25 THE COURT: Thank you. That will conclude this 
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If (i\-
.::~ 

1 matter. 

2 MS. FOOT: Thank you, sir. 

3 (Whereupon the Hearing concluded at 9:59 A.M.) 

4 

5 

6 --- END OF TRANSCRIPT OF RECORD ---

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 1 
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I, the undersigned, Deborah E. Everett, Official 

Court Reporter for the Fourteenth Judicial Circuit of 

the state of South Carolina, do hereby certify that the 

foregoing is a true, accurate, and complete transcript 

of record of all the proceedings had and evidence 

introduced in the trial of the captioned case, relative 

to appeal, in the Court of General Seisions for 

Beaufort County, South Carolina, on the 28th day of 

January 2011. 

I do further certify that I am neither of kin, 

counsel, nor interest to any party hereto. 

May 26, 2011 

~!;WAVf-
Official Court Reporter 

1. ......... _- .. - ...... _ ... __ ._ ... ____ . __________ ._. __ . ___ ._ ... _ ...... ___ ... ___ . __ ._ .... _._ ...... __ ........ __ ... __ .. _ ._ .... _ ...... _ ......... _ .•.... _ .. _. __ . ___ .... _ .. _ .. . 



Form Approved by 
SC Attorney General 
May 1'J88 

Indictment Number: 

SOUTH CAROLINA 

v. 
JOHN G HERNDON 

TO: JOHN G HERNDON 

Ol:QSc9L_Q1li! 

PROBATION CITATION 

No. (-07-11-0011 

COUNTY: BEAUFORT 

SCDC # 

0014'063 

YOU ARE HEREBY NOTIFIED to appear in the above named case at the time, date and place specified 
below. 

PTace Room 1 or 2 
102 Ribault Road, Beaufort, SC 29902 

Date and Time 1/27/2011 9:00 AM 

YOU ARE HEREBY NOTIFIED that you are charged with violating the conditions of your supervision 
as stated below. 

Violations Charged 
Mr. Herndon is presently in Violation on his Probation as ordered in Cause#2007-GS-07-12S1 by the Honorable Judge Kinard in 
the Court of General Sessions of Beaufort County on 7/1/2010. He has violated condition#'s: 10 and special conditions by: 

YOU ARE HEREBY NOTIFIED that you have the rights listed below. 

List of Rights: 
You have the right at the hearing to question any person who appears as a witness against you and to have witnesses app!.!,,'­
on your behalf. You may present evidence on your behalf. You may have an attorney represent you. If you cannot afford an 
attorney, an attorney will be appointed for you. You must advise the agent or the court in writing of your desire for an 
attorney. It is your responsibility to make arrangements for you.r witnesses and your attorney to appear at the hearing. 

IF YOU FAIL TO APPEAR AT THE TIME, DATE AND PLACE SHOWN ABOVE, THE HEARING 
WILL BE HELD IN YOUR ABSENCE AND YOU MA Y BE INCARCERATED. 

BEAUFORT, South Carolina Prob ion and Parole Agent 
\-----",D...-a-te-'....,-/ '-2-.,/-=-20-'-',----------------1 Sue nne C. Foot 

Agent # 
234 

ace 

Soud. C.roU •• D.p •. 0' Pl"Otw .. ton/Parole 
n .... roM COUClty GOVer" .... _.' Cent_r ~o .. tb 

!'J39 ,,",UII.rn IIllton r.rk,... .. y 
IIIU .. n 11 •• d I,r.nd. SC 2992'" 

Sworn to and subscribed before me this 
./ 

~;X ~ 
Signature of Notary Public 

='"orm 162 (Template) 

My Commission Expires 
~~~-=~~~~~ 

Poge 1 01 2 
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STATE OF SOUTH CAROLINA 

AFFIDAVIT 

County of BEAUFORT 

Personally appeared before me, Suezanne C. Foot who first being duly sworn, deposes and says that JOHN ( 
HERNDON did within this county and State on the..11. day of January, 2011, violate certain conditions of release ir 

the following particulars: 

, DESCRIPTION OF VIOLATION 

Mr. Herndon Is presently in Violation on his Probation as ordered in Cause#2007-GS~07-1251 by the Honorable Judge Kinard in the 
Court of General Sessions of Beaufort County on l/l /201 0, He has violated condition#'s: 10 and special conditions by: 

The Affiant states that there is ,probable cause to believe the defendant named committed' the 
violations set forth and that such probable cause is based on the folloWing facts: 

Failure to follow the advice and instructions of his agent and the continuation, order by Judge 
Mullen on 11/18/2010 by: Not being able to attend Sex Offender Counseling:; offender will NOT 
admit his guilt, which is a iequirement'of Sex offender counseling. Thi~ action constitues a 
violation of his original agreement. 

,/(;,-,.SWrunftd\and ~u~filbed 
, before rneth,i~, 12 

. , .. ,~ .. ;~.~ -'\ ..... , .. 
day of 

2011 

'-----.-.p;e.~~~~+.--.l,U.~~va__-

My Commission Expires: ¥~/zO{5 

ronn 162 (Templale) . Pago 2 of 2 



v~olatlon Report 
Olfellder's Nallle: JOHN G HERNDON 

SI.le of Soulh (Molina, County of: BEA UFORT 

SID;: 00141063 

h,dlctment Numbers: 

07-<iS-07-012S1 

Supervision Progr~m: Probilllon 

SUpervision Level: Standard Supervblon 

Begin Date: 71112010 

C-07-11-0011 

Date of Birth: ffiIfiiIJ 
SCDOI: 

Offense and Offenle Code: 
13· Assault lind batt~ry of a high and 
aggravated nature (ABHAN) (no longer used) 
(lee 3411, 3412, 3413) 

End Date: 6130/2015 

Sentencing Judge: 017· KInard. Jr., J. Sentencing County: BEAUFORT 
Senlcnring Dal~: 7/112010 
Loctltlon (Ould Response): Community 

Sentence: 
TEN YEflllS SUSPENDED WITH PROBATION FOR FNf. YEARS /1/ hearing on 11·18-10 before Judge Mullen continue on probation, required 
ro hI! reo admitted and accepted inot sex offender counseling. If subJeCl faUs to (amply bring back fur reconsideration. 

SpecIal CondItionS: 
Fil\e - 133.90 I Fine/Costs and Assessments payable as dllected by the Court.; Otherl - do not lollate contact with vlClim or viClirns 
parenTS or grandpar~nts; Other2 - must successfully complete sex abuse counseling, If not completed must regi.Her as a sell orrend~r 

Current Address and Summary of Residence: 

SC 29926, BEAUFORT, USA, 

Reporting: 

orf~nder reports monthly as Instluned. 

Em 10 ment Records Whl e Under SUjt9rvislon: 

Employer Dales (from -to) Reason(s) for Leaving F.amings 

HFllfJON'S ELECTRIC 7f9n010- $1.00 

'-

Financial Conditions' 
~ 

Total Amount Pay Period Total PaId Dale Last IO-rrearage Balance 
ordered PaId Due 

Fees 
- -

DNA Fee $'150,00 $5.00/M $0.00 $20.00 S~50.CD 

--
Regular Supervision $],000.00 $50.00/M S3S0.0G 1/4J)011 $0.00 $2,650.00 

'--
Fincs 

SUr(hMge S 133.90 S25.00/M $0.00 $113.90 $IH90 

Prior Violation 
Datos 

Prior Violations Prior Violation Disposflion 

11/111/2010 
hy viol.tlon of conditiOn of probation "",nbcr I 0 and sperl~1 conditions Recommend to be re-admitled 
~,order In cause number 2007-<;5-07·1151 by thl;' Beaufort County(oUfI 
of General Sessiom on Nly 01,2010 

Form 1106 (Template) [Revision: 0 Revision Date: 1/3111998) 
P~ge 1 of 2 

ancl iI,cepted Inlo Sex Offencler 

I Counseling. If subject falls to 

51 
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.------. ·--r-·" 

Orrender's N;,."e; JOHN G HERNDON 

rr:~Y, bring back fOf 

I reconsideration, P(~r Judge Mullen. 
~ . __________________________ " ____________ ~~-----~------~-J 
Details of the Present Violation: 
Mr. Herndon Is I'rcscntly In Violation uti his Probation as ord(~(r.d In Cause#2007·GS·07·125I by the Honurdble Judge Kinard In the 
Cuurt ofGelleral5essiuflS of Beaufort County on 7/1/2010.He has violMed condltlonN's: 10 arld s~cil\1 conditions hy:· railurc to 
follow Ihe a(1vIc~ and instructiuns of his agent and thp. continuiltlon order by Judge Mullen on 11/18/20 I 0 by: Not being abll' 10 

attend Sex Off<lnder Counseling. offp.nder will NOT ildmit his (JUlIt, which is a requirement of Sex offender counseling. This action 
consllt(JP'S a violiltlon of his original ilgreement. . . 

Agent'slfecommendation: 

COWl'S dlsac>tinn 

IMJ . ~- (1M':: ?o d~ 

.Nj"W if, 



-J, 
.r 

· •. AKA:, 
·R~: 

DOa; 

vs, 

-:;J", .&~. "&It\lU~tJ 

SSN: _______ ... , . _ 

SID#: OOIVI06? 

Name of Orlgit1~I.pffen6e:. /JEI/II;( 
.:< OrlginaIAl'N#:. -z:a17R'<J'f( i 

\.. Date of Orfgl!\i11 O~se: <1~ .... !]. '1aa? ' 
ConViction S,C, Code §: IZ::..£. ~ aJ }. d . \ 

i 
ConvIction CDR Code #: --'L! (j '~ J \ 
QriglnaISenteJlce~/")~~.¥ 

. ORDER 

.~ ··Therero~~· rr:.ls·ORDEi:teo thah' . 
. '. ·.d .the suspended sentence ~ rov9ked ar:d the above named defendan1 be required to serve __ ._ monttlsJyeers. the remainder 
. ',. - of Iheoriglnal sentence, and/or pay $ . , 
~: '. 

o the ·suspended sentence be revoked and·lhe above'named defondant be required 10 serve __ . _ month&ly~ars 01 the original 
. slInlellCe and/or pay $. ,: thereupon 10 be reinstaled on proballon. sU.bjed to the <:OI1dll1ono set forth in the attached 

. :. ;::;Jer and not Inconsistent wIth Ihlir Older. • 

~lh9 ab~ve nam~ ~~fendanlls eOniinu~d on PTQb~tion as provided for In the original sentence .. subjecl to Iha condi~ns set forth 
therein and ootlncon!llstei11 wltMhis oreler, 

. ,' ... 0. ~Obatlon i~ re<juced 10· t1~. seiv~·u.nder aupervi510n aIId tho defendant Is di!l4:harged from suporvtsfO/i on this ds.lle. 

o .. the above nam'~d d9f&ndarills phiced on active electronic monilorlng pt,Jrsullnllo §2~~5<\O (mandatory if con~lcted 01 firs! degree 
Cllmlnal,Sc6xuah::ol\Cluct with il minor or leWd ecl. dlscretioo;lrY If convlcled of any other applicable sax offenso against e minor). 

~ddi!1~·n:ICond!U~n5.0idered·bY·~~'C~urt: , JI?JI7A- J. f2.1./ .-
.~~ cuJ ~:f/---O-&~?--' 

\ 
·n,' The defendant Is given·cre<1il for pro-revocation hearing detention time on current probatinn.vlolation 10 be calcufDied and applied 

..by the SC DefXI/:I.menl of Correction,,: . 

gI". ;he ~fe;1Cjarrl ~a8·~~vIOUS~ 5~~d'-L I'A~~ on this senfence .. 
.. t~ll"'l0_ ~"'" ond/o< prlOl partUl teY0c81ie!> tme) 

o aced on active electronIc moMorin 

sc 
\ 

\ 
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STATE OF SOUTH CAROLINA INDICTMENT 

COUNTY OF BEAUFORT 

At a Court of General Sessions, co'nvened on July 26, 2007, the Grand Jurors of 

Beaufort County present upon their oath: 

CRIMINAL SEXUAL CONDUCT WITH A MINOR 1ST DEGREE 

That John Gary Herndon did'in Beaufort County between July 23, 2000 and July 

23, 2002 willfully, unlawfully and feloniously commit a sexual battery to wit: sexual 

intercourse ~'nd/or cunnilingus and/or any intrusion, however slight, of any part of the 

victim's body or of any object into the genital and/or anal opening of the victim's body, 

except when such intrusion is accomplished for medically recognized treatment or 

diagnostic purposes, who at the time was less than 1 f years of age. The victim, Minor 

was between the ages of 5 and 7 at the time this .occurred. All in violation of 

SC Code of Laws § 16-3-655, 

Against the peace and dignity of the 'State, and contrary to the statute 'In such case 

made and provided. 

ISAAC M. STONE, III, SOLICITOR 
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WITNESSES 

A. VIENS/BCSO 

ARREST WARRANT NUMBER 

027808 

~TION OF GRAND JURY 

\vVL%\)\ 

VERDICT 

>reperson of Petit Jury 
?1te: 

iP,Z9\&$.4.'0 .. 2£', ;;;._ a ewOWL6D :0:01=== 

DOCKET NO. 2007-GS-07-012S1 

The State of South Carolina 

County of Beaufort 

COURT OF GENERAL SESSIONS 

JULY TERM 2007 

THE STATE 
VS. 

JOHN GARY HERNDON 

Indictment for 

CRIMINAL SEXUAL CONDUCT 
WITH A MINOR 1ST 

SC Code: 16-3-655(1) 
CDR Code:0385 
Class FELlA(V) 

After being full)' ;:Jdvised as to my 
legel l ri~lllts. I hcrc~y waive prcsentillCIlt 
10 the Gr::lIHj .Jury. 

--- -----------
Defendant 

I----------------------~--~ 
hereby appear in my own proper person and plead 
guilty to the within indictment or to 

Defendant 

Witness: 

C.C.C. PLS. AND G.S. 

.-;' -i : 
. , it' '. l 
. , ... 
' ..•. 

-:.~. 
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CERTIFICATE OF COUNSEL FOR APPELLANT 

COlU1sel for appellant certifies that this Record on Appeal contains all material proposed to 
be included by any of the parties and not any other material and that this Record on Appeal 
complies to the best of my ability, with the August 13, 2007, order from the South Carolina 
Supreme Court entitled "Interim Guidance Regarding Personal Data Identifiers and Other 
Sensitive Information in Appellate Court Filings." 

November 19th, 2012 

8ukMtb,~ 
Susan B. Hackett 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Colwnbia, S. C. 29211-1589 
(803) 734-1330 

ATTORNEY FOR APPELLANT 


