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A That"s correct. And these are the only items that I
tested.

0 And ryou can't say it is not his DNA either though,
can you?

A That's correct.

Q ‘Okay. Thank you.

THE COURT: You may step down. <Call your next

witness.

‘'MR. SCOTT: The State calls MINOR , she is
my last witness, Judge.

MINOR , being

first duly swoin; testified as follows:

DIRECT EXAMINATION'

BY MR. SCOTT:

iMmQﬁt , state your name for thé: record?
MINOR:

;Mmbaz + where are you living now.
North Carolina.

You- are living up ‘in North Carolina you said?

Q

A

o}

A

0

A, Yes.
Q .And- Gréensboro?

A ‘Yes.

(0] But ‘'you used ‘to .live down here in Newberry, right?
A Yes.

Q

Aand' I o vou remember that address?

"ROA 0460
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A Yes.

Q Do you remember living there in 2013, the year of
\

20137
Yes.
What grade are you in?

Eighth grade.

.And how old are you right now?

13.

June 29th of last year how old would you have been?
12, -around there.

When is your birthday?

.

This was June 29th, a month after'that? you just
turned 127

Yes, sir.

And then you turned 13 this May?

Yes, sir.

Now that house, NN, you said you
lived there. ©Did your mother live there?

Yes, ‘sir.

Your little brother?

Yes.

Who else lived there June 29th, 20132

‘Mario Gonzales.

Who is. he?

ROA_0461
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A pastor.

‘You see him here?

Yes.

Can you pdint tgﬁhimiipleaSe,
(The-witnessipoints to the defendant, Mario
Gonzales.) |

Q It was just the ‘four of yQU’iiVihg’thefe at ‘that
time?

Yes; sirt.

Salo Martihnez, who :is that?

I can't remember.

You don't know who that is?

Well, 1 can't refiember.

Does that name sound familiar?

Yes.

Do.'you. know who 'your little :brother's father is?
‘No, sir.

On Jurie 29tH it ‘was just the four of you livirg

there, Mario Hernandez, you, your ‘mother and your  little

brother, Miguel?

A Yes, sir.

And were you goinggto‘SCHOOI‘in”Newberry at the time?

Q

A Yes, sir.
Q  Which room did you sleep in at ‘that house?
A

I slept, the room beside the door, the front: door was

- ROA_0462
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there and ‘then the living room and then thé side of the

living room ‘that was the big bed, roem for me.

Q Who slept in that room with you?-
A Sometimes my mom.
Q This .is a real .bad drawing I did.
MR. PINILLA: I object to the drawing, it is not .in
evidence'.
MR, -SCOTT: It is strictly demonstrative evidence.

THE COURT: I am going to allow it.

Q If that is the front door, you said.your room was,

was it to the right or the left?

A To, the right.

0 And. ‘I have written, what is your mother's rame?

A Tomasa.

Q I wiote Tomasa and MINOR' , you .said sometimes you

would sleep in that ‘room?

A I‘Slept in the room there always-

Q -Okay.

A All the time.

Q Did T get it right, I had Miguel to the left of the

front. .door in that réom?
A ‘No, the living .room was like right here and then you

went right there and then it was right here--

THE COURT: We can't hedr that.

‘MR. SCOTT: Speak up.
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0 “You wefe saying, I wrote Miguel who is your brother,
T have him to, if you walk in the front door,'his‘rOOmfis
to the left?
A . Yes, sir.
o) "And then I had Mario Hefnandez,Being in the back left
corner of the trailer?

Yes, sir.

And did he have that room to himself?

Yes, sir.

A
0
A
Q Did' your brothér@.Miguel,,havé%his room to himself?
A Yes, sir.

Q  .And 'you and your mother would share this room?

A Yés; sir.

0 ,And’ I have this picture,. it is State's number 1.

That was theé bed that you and your mothér used, was that
your .room?’

A 'Yes, .sir.

Q Do :you remembeX; I .am talking about June 29th of last
year, do you remember that Aay?

A Kind of.

0 You know why yoi are here in court today?

A ‘Yes, sir.

Q. DO'yQuzremember'that night, what. was kind of
happening :in your ‘house?

A Yes, sir.

R ' ROA 0464
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Q@  Who was home?

A It was my brother, me, my mom and. Mario.
Q And ido you remember your brother going to his room to

go to ‘bed?

A Yes, sir.

0 Where was your -mother?

A She was in the room with my brother before, after she
told me to go take a shower.

0  That was a Saturday night or do you Femember?

A 'I can't remember.

0 But. you were going to take yourﬁshowerp did;you,end
up taking a shower?

A Yeés, sir.

0 And when you came' out of the shower what do you

remember? You said Miguel; your brother, was in his

bedroom ‘going to sleep?

A 'Yes, sir.
Q And ‘where did you ‘say your mothér was?

A In the room with my brother.

QO  Is that something that she nqrmally does ‘to help him

go to sleep?

A Normally.

Q Does your mother get headaches?
A. ‘Yes, sir. |
Q

She has diabetes?

"ROA_0465
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A Yes, sir.
0 Do you remember whether her head was hurting that
night or not?

A Yés, sir.

Q Tell me why was she sleeping in your brother's room

that night?

A She. said that her ‘head hurt a lot and that she was

going to.go lay down with my brother. And then she told

me to go take a shower and that is ‘when I went to take a

shower.

0 You know why she wasn't laying in her bed?

A No; sit.

0 Does- she normally 'lay with your brother to help Him

go to sleep?

A Not normally.

Q You remember ﬁhatwnight she was in Miguel's room?

A ‘Yes, sir.

Q Do ‘'you réemémber what was Mario ‘Hernandez doing that

night?

A I ‘can't remember.

©Q  You ‘said you did go taKe a shower?

A ‘Yes, Sir.

Q And was, I guess this was nighttime if Miguel was
going to bed, do you remember that?

A Yes sir, it was nighttime.

“ROA 0466
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‘You don't remember what time it was, do you ‘remember?

No, sir.
What happened after you got out of the shower?

I remember that I ‘got out of theé showe¥ and then I,

like got changed and brushed my teeth and T laid down in

0O OB OO P O P O PO

my bed.

That bed. right there?
Yes, sir.
Did you put your pajamas on, is that what you said?

Yes, sir.

What is State’s number 47

My nightgown.
This ifiightgown is something you wear to bed?
Normally.

I got té ask you somé émbarrassing guestions:. You

can answer them and it is okay to be ‘a little bit

embarrassed. But did you put your: underwear on too?

o B OO ¥ O B oo P

Yes; sSir.
2And then did you get in bed?

Yes, sir.

And- were your lights on or off?

Off.
Were there any other lights on in the house?
Door from the kitchen.

And was there anything going on .in. the living room?

"ROA 0467
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A

Q

I can't remember.

You: got in your bed with your pajamas and what was

the next thing you remember happening?

A

Q

A,

Q

T really can't remember.

Do you remember Mr. Hernandez coming into your room?

Yes, sir.

‘Had- you féllen asleep when he ‘came in or -do you

remember him walking into- the door?

A,

I remémber him, well, I think I was asleep but I

could -hear 1like footsteps.

t
[
[t
~

And what did he ‘do when he came into your room?

I can't réemember.

Are .you embarridssed today, are you nervous?

Yes, sir. .
‘Okay. Just tdke a deep breath and look at .me :and.
- 'to. me, okay.

Yes, sir.

Do you récognize that blanket on your bed?
{

‘No, ‘sir.
You don't recognize that blanket?

N6, 'sir.

Do. you recognize that bed?:
Yes, sir.

Do you- remember -lying on the floor that night?

Yes, sir.

ROA 0468
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Why were you lying on thé floor?
I don't remember. the details.
Tell us what you rememben,zMWQR; ?

I: remember that Mario walked in my beédroom and he

just like, I was sleeping and he woke me up. And I was

like; what is wrong. And then he just got like the cover

aﬁd’justﬂthrew me to ‘theé ground.

R e A ol B e o

O B o M O B O

A

‘And then what did he do?

He raped me..
What does that mean?
For like he gotnonftop of me.

Did your underwear stay on?

No, sir.
How did they come: off?

He took them off.

Did. you want him to take them off?

No, sir.

Did he take his pants down?

‘Yes, sir.

'MINOR: you know what sex is?

Yes, sir.

It is okay to be embarrassed when you tell me this,

all right. What is sex?

When you have, I don't know the fully meaning of ‘it

but: I just, like I just know when you have relationships

ROA_0469
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- like sexual.

Q Okay. ‘And do youyknow, doAyou know' what a man's
private part is?

A Yes, sir.

Q- Okay. And you know what a female's private part is?
A Yes, sir.

Did you see Mr. ‘Hernandez's private part' that night?
I can't remember.

Had you ever seen it before?

If I did I probably can't remember.

Why can't you remember?

It was a léng’ﬁime;égo;

I .can't remember. It was a-long,time ago.

o WO B O ¥ OO PO

Do ‘you bémemperf—

MR. MCMULLEN: May we approach,r¥our.Hondr.

THE COURT: Yes. '

(Whéreupon, a bench conference was held in the
presence of the jury but out :of the hearing of the
jury-.).

the jury room: and we will have you right back. Don't talk
“about the, case.

(Whereupon, the jury was excused from open court for

a break.)

ROA 0470 ]
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(Whereupon, a short break was taken.)

THE: COURT: Let's bring the jprbeack in.
(Whereupon, the jury came into open court at
approkimately 4130 p.m.)

CONTINUE DIRECT EXAMINATION

BY MR.'scorrf

Q Okay, MINOR , speak up s0 evéryohe can hear you.
You talked about being .on. the floor in your bedreom. Do
you remember when Mr:. .Hernandez came in?

A Yes, .sir.

e ‘What do you remember?

A I remember that I was Sleeping and he woke .me up.

And I said, what was going on. And he didn't response, he

just got my arm and just like threw ‘in. the floor. After

he put the blanket .and the, just the blanket in the floor.

And did. you scream or anything?
No, sir.‘

Do ‘you. know why .you didn't scream?
I dorn't know wWhy.

Had you done this before?

NG, Sir.

'You' had never had sex. before?
Well, yeah, but :.at force, not.
What is sex,:youikhOW'What:sexgis?

‘Yes, sir..

ROA 0471
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Tell me what it is, MNOR. 2

It is when a male puts his part in the female's part.
Inside the female's part?

Yes, 'sir.

And have you ever done this?

‘Not, like, it is not the, like ‘the only time, -the

first, time he done that td me.

o » O B O B O

your

A

Q

When was the first time?

When we moved in the house.

Do you know how old you were then?

Around 8 or 9.

And what did he do to you when you were 8 or 97

I. can't remember.

Has anyone ever, has any man ever put his part in

part?’

Not before.

Has anyone done: that to you before, has that happened

to you?:

A

Q

or

No.

What do you mean it. hasn't happened before?
Like when, I mean it hasn't happened like when I was
2 or 3. It just started when I moved in.

What started?

"What started was ‘he having sex with me.

And that was around 8 or 9, you said?

ROA 0472
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A Yes, sir.

Q And you\said sex, that is putting a man's part.inside
a girl's part?

A Yes, sir .

Q And did you tell your mother the first time it

happened?

B “No; sir.

 Why didn't you tell her?

Because he threatened me.

How did He threaten you?

Saying that she wasn't going to believe me.
Okay. Did you ever go to his church?

Yes, sir. |

What did he say about being a pastor?

that is when, I wasn't really listening to that.

Q Do you know, -you said the first time is when you were

8 or 9. Do you know how many timéé-ﬁhat Mr. Hernandez had
sex with you after that?

A He did it constantly every time mom went to the
hospital,

o) Aﬁd:why would your mom go t6 the hospital?

A She had like a lot of headaches and. her sugar:was

down, like she had diabetes.

fo) ‘Okay. So she would have to go to the doctor a lot?

" ROA 0473
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A Yes, sir.

0 And would, he would stay behind at the house when she

,wouldﬁgo.to the doctor?

A Yeah, 1like once he was done like dropping her off and

he will come back to the house and:do what he did.
Q And where would that happen?

A That would happén sometimes in his bedroom or

sometimes in my bedroom.

And did it ever: happen when your mom was home?
‘No, sir.

You said it started when you were about 8 .or .9?
Yes; sirs

And in June of last. year you were 12. So are you
saying he had been doing it for about four years?

Yes, sir.

And you never told your mom about ‘it?

No, sir.

o » o »

The right of June 29th when He piit you on the floor,

you said he took your underwear off?

A Yes; 'sir.

7
Q What did he do with his pants or underwear?

A.  He like képt them on, half, like not the &ll the way
but just half.
Q Did you: se€ his male part?

A ‘No, sir.

ROA_0474
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o You 'didh't see it? Did he have Sex with ycu that

night?

A ‘Yes, sir.

Q And what does ‘that mean?

A When the male ‘part, the male ‘part goes into a girl's

part.
He: put his male part in your part?

Yes, sir.

She was in my brother's bedroom with my brother.

What did she do?

Q
A
Q And what happened,; where was your: mother?
A
Q
A

Well, she asked him first what was going on and I was

‘in the bathréom. And then—-

Q0 ‘Now wait a minute. She was in the' bedroom--

A With my brother.

6] And when Mr. Hernandez is 1qying on tbp ofwyOuﬁ‘when

~did she come into the room?

A When, she woke up to go to the bathroom in my
bedroom. So, like she ‘walked to my beédrcom and put on the

lights and then she saw what was going on. And I just ran

to the bathroom:

Q@  Why?

A Like I was scared.
Q What were you scared about?
A

I just wasn't ‘thinking, what was I going to :do.

ROA 0475




10

11

12

13

14
15
16:

17

18:

19

20

21

22

24

25

'MINOR.

- Direct by Mr. Scott _
347

OO P ©

oo B O B O B O ¥ O

B o0 » O P O

Did you think your mom was going to be mad at you?

:Prdbably;

Was Mr. Hernandez your mom's boyfriend?

I really don't know.

Why did you

anything: of it.

I ne&er-told‘herm

with

“No.

I just likey,

think she was going ‘to be mad at' you?

Because when I didn't tell her, T didn't tell her

I thought she was' going to be mad because

And 1little girls areh't suppose to do that?

/

‘What did you do. in. the bathroom?

I put my underclothes, inner clothes

;my-clothes on.

Inner clothes, is:. that like--

——like my underwear.

‘You ‘got dres

Yes, .sir.

Did .you shut

Yes, sir.

sed?

the ‘door?

Did you stay in there for a while?

\

Yes; sir.

Could you hear ‘what was going ‘on outside?

No, sir.

When did you come :out?

I came out when I was done like changing.

"ROA_0476
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Q And what was going on when you came out?

A I just saw mom, I just saw my mom sitting on my bed

and Mario was on the other end of the bed. And my mom was

¢rying. That is when' 'she asked me, what was goinhg on.

Q What did you tell her?

A . I didn't tell her until Mario left the room and then

=

told her.
You told her ‘what: had happened?
Yes, sir.
And did you tell her what you just told us in court?
Yes, sir.
What was Mario doing whén you saw him?
Saw ‘him. what?
When you came out of the bathroom, what was Mario
Hernandez doing?
A .He was 'telling my mom not to ¢all the police.
0] Was he mad, was .he :sad, was he crying, was he.
yelling, whdt was he doing?
I really can't remember.
Do, you remember when ‘the police got there?
Yes; .sir-
Where were you ‘when they got there?
I was in Liz Rivera's car with my brother.
Who is Liz?

The ‘interpreter.
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That is Liz right ‘there?

Yes, sir.

Do. you remember when she got to the house?

No, -because 1 was like, I was at a neighbor's holse.
What were you doing at the neighbor's house?

I went to call the police.

Did your mothe¥ speak any English?

Not :fluently.

.Okay. So you had to go call the police?

Have you spoken English your whole life?

Yes, sif.

And were you the ofie. that WaS'téIking, well, Liz was

there. When the policngot.there_di&.you talk to ‘them

too?

A

‘Not. with Officer Rowe but with Officer,'it,was

another. office. I,reaiyy-couldn'txremember his name.

O B 0 B O B O

‘Kind of a big black guy?

‘Officer Kevin.

Yes; is that -who you are talking about?
'Yeal.

.He showed up in the yard too?

‘Yes, sir.

And did you get a chance to talk with him?

Yes, -sir.
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A

Q

And what did you tell him?
I told him what I said here in the. court.

And :did you remember taking a ride down to the

hospital that night?

Yes, 'sir.

Do you remember having the exam?

Yes, sir.
And do, you remember talking to a nurse?

~ Yes; sir:

Did you tell her what happened?
Yes, sir.

And the exam wasn't véry fun; was it?

No, sir.

‘Okay. And when you went back to the [EEEEIEIEIEN

address, did y'all have to move away from that?

Not. that exact day but we eventually had to move.

And how long have you been up in North Carolina? &

i time, not too long?

Sinece August when we started school.

Do you like it up there?

Yes, sir.

You said your birthday is [N, 20017
Yes, sir.

Where were you born?

Atlanta, Georgia.
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Q
A
Q

some

tHen.

Q

And where was your little brother born?
Newberry, the hospital.

He was born in Newberry or Atlanta?

Newberry.

So you two are .American citizens, aren't you?

Yes, sir.

Okay. Thank you. MNOR , they aré going to &gk you

questions and justAtake a deep breath and answer
And don't be nervous, okay.
Yes, sir.

'CROSS-EXAMINATION.

BY MR. PINILLA:

You. have beeh living in North Carolina since August,

is that correct?

A

Q

Yes, sir.

Since you have”been»back here“in;Newberry where have.

you been. staying?

A.

A

At, in a hotel.

Anid who takes you to the hotel ‘and to the courtroom?
Liz Rivera.

D6 you. refmembei how long you lived at [N

B

‘No, sir.

Do you- know when 'you moved in?

‘No, sir.
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Q Do :you remember ever moving from that house where the

‘NO,’

Did

No;

Yes

bedroom was to Atlanta?

sir.

you ever go to 'school in Atlanta?

, 8ir.:

Do you know how long you went to school in Atlanta?

sir.

Do’ you remember. how old you were when you went .to

s¢hool in Atlanta?

A No,

‘sir.

Q Do you remember what grade you were in when: you went

to school in Atlanta?

A Si¥th or seventh.

Q Now

back at | hen you were in Atlanta?

Noy
Ybu
No,
Not
No,
Did

No,

Io) Sixth. or seventh grade, you would be 11 or 127?

A . Probably.

, did you ever: tell your‘mothhat was going on

sir.

never told her?

‘sir.

jénCéE

sir.

“you.eyer go to a .counselor :in Atlanta?

sir.

Didn't see any therapist or anything?
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No, sir.
- Did you ever get in trouble at school?
Yes, sir.
What was thét for?
For hitting other peopleL
Hitting other :pecple?
Yes.
Did you ever lie in:.school?
No, sir. .
Have ‘you ever told any lies?

No, sir.

O B O PO PO ¥ O B O ¥

Do you, know to ¢all the police ih case of an
emergency?

'Yes, sir.

Have you ever called the police before?

Yes, sir.

Why did you call the. police?

I’¢alledfthé police, well once I called the police

» o B o ¥

because' my mom was hitting me.

o) Your mom was hitting you?

A Yes.

Q “You Calledhthe_police?

A ‘Yeah, I went to a neighbor's house and did call the
police.

o] So. you would go to the neighbor's house sometimes?
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Yes; sir.
‘Why ‘€lse would you <call the police?

I called the :police when my mom told me to.

Lo BN o B

Did you ever call the police, dé you remember .callihg
the police because you thought your mom was sick?
A, If I can remember; probably I did.

Q Now, you said you called the police whén your mom

would hit you, is that :right?

A Yes, sir.

Q But you didn't' call the police when something bad
happened with Mr. Hernandez or Mario?

A I called the police that day when my mom told me to.
But' I called other times ‘I didn't.

0 ‘Okay. Do you remember who took you to Atlanﬁa‘when
you moved there it

A I think it was a taxi.

0 When you moved back from Atlanta do you remember

where you moved back to?

A I moved back to [N -

Q Did you ever tell your mom you didn't want to .go

back?

A No, sir.

Q Did you, were you scared to go back?
A. ¥és,rsir»
Q

Why didn't you tell your mom?
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‘Because hé had me threatened.

.Even from Atlanta?

No but I kept on remembering that if I told.

But you nhever told your mothér in Atlanta though?

No, sir.

Do you remember' ¢giving the police a written

statement ?

Yes, sir.

Do you femémbet'sayihg.thét sometimes you lie?
Yes, sir.

Why' is that,ﬁﬁﬁbé ?

Because, I really can't remémber.

fokay. I beg the Court's indulgenceé. When you moved

to Atlanta do you remember who you lived with?

My -aunt.
Your’ aunt?

Yes.

Did you ever tell yolir aunt what was going on with

you at NG

A

Q

A

Q

.No; sir.
‘Are ‘you sure?

‘Yes, sir.

I have to ask you .some embarrassing questions and I

apologize. It will be really brief, okay.

A

‘Okay.
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went

A

0

A

Q

your
A

Q

A

0
A
Q

done

Do you remember after what happened that night, you-

to the hospital to see a nurse?

‘Yes; sir.

Ahd the nurse asked you ceffain questions?

Yes, sir.

Do’ you remember telling her that you yelled out for
mother? |

If T did I can't: remember.

Do: you remember: telling her, that Mr. Hernandez put

his private part on your bottom?

‘No, sir.

You never said that?

No, sir.

‘No further questions.

THE COURT: Any redirect?

‘MR. SCOTT: Nothing further.

THE COURT: You can. step down.

‘MR. ‘SCOTT: Your: Honor; the State rest.

THE COURT: All right, ladies 'and gentlemen, we are

for the day. Can y'all be here early in the morning,

say 9:00. If we can do that. My expectation is. that the

State is finished, the defense can decide tonight if they

are going to call some witnesses or not. We will start a

dittle earlier and we: will geg'dbnethmorrdw.‘ So, you

still can't begin-discussing the case:until you hear what
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is going to be presented and 'you get my instructions. 8o,
enjoy your evening, go bqy your Halloween éandy and see
you in the morning at 9:00. |

{(Whereupon, the jury is excused from open court for

the day.)

THE COURT: Y'all want to make your motiqns this
afternoon?

MR. MCMULLEN: Yes, sir.

THE COURT: All right.

MRf MCMULLEN: :If it please the Court. Your Honor,
we are, as you know, are required to make a motion for a
directed verdict. And I would respectfully submit that
the jury has no choice but to, well, but the State has not
proved the elements of the offenseé, at least not with
credible testimony. And‘so there hasn't been.any physical
evidence connecting and so I would respectfully request a
directed verdict. And also renew all of my previous
motions.

THE COURT: All of your motions and the rulings are
consistently, were shoﬁnlon the record renewed. And my
rulings consistently, whether they were granted or denied,
or republished. On your directed verdict, that is a
factual question. Both cases will go to the jury, your
motion for directed verdict is respectfully denied. I

will, I don't think it is a complicated case to write

1
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instructions for. I guess I have had three or four since

July 4th. TIf y'all have something in particular y'all

want me to instruct let me see it early, in the morning.

MR. MCMULLEN: May I ask, we just, is the jury just
going to be asked to decide guilty or not gﬁilty, guilty
or not guilty or is the State asking for lessor included.
Beéause the law, the CSC ‘with a minor third is not a
lessor included offense of first or second.

MR. SCOTI: We were talking about that, I think Timmy
Rice got thirdias a lessor. And testimony, if tﬁey were
to believe his statement at the time where he says that
there was no penetration, I inappropraitedly touched her
but there was no penetration. There was testimony
regarding that. So, if they find there was no sexual
battery then I guess the argument would be they should
consider a CSC. |

MR. MCMULLEN: Can I do a little research on that
overnight?

THE COURT: You may. It seems to me they would be
allowed to consider‘CSC third. Bu£ I may be wrong on
that.

| MR. SCOTT: And then the only other thing, two other
things that really consent by the minor to sexual battery
are lewd act’is not a defense. Something to that effect,

maybe age of consent in South Carolina, what that is.
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What was that otﬁer, corroboration of a--

MR. DANIEL: 16-3-657, Your HPnor, I think we have
used that before in thesé cases. ’

MR. SCOTT: That is the one where minor's--

THE COURT: I don't think that is, I have charged
them before but I don't think I need to charge it.

MR. SCOTT: There has been other corroborating
teétimony.

THE COURT: The charge in the statute, I mean I can

charge all the statutes. 1In regard to this, the elements

are is what you got to prove. I don't have to prove what
you are going to prove. I don't have to instruct what you
are going to prove. I am not going to charge the

corroboration statute.
MR. SCOTT: That is all.

MR. MCMULLEN: I will look at the argument of jthe

lessor included.

THE COURT: We will do that early in the morning.

MR. MCMULLEN: Thank you.

THE COURT: Y'all get here about gquarter till.

MR. SCOTT: We have got Ruby here, I don't really see
where we will need her tomorrow. So, I would ask, can we
go ahead aﬂd admonish his as far as his right, otherwise
we are going to have to bring her back tomorrow for that.

As far as his right to take the stand or not.
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THE COURT: Sure. All right. If you Qill stand.
Ms. Stephens, you are still under ocath. Will you
translate this for me, please.

(Whereupon, Ms. Ruby Stephens is the interpreter for

Mr. Mario Hernandez.)

THE COURT: Senor Hernandez, you have the right to
testify or not to testify in this trial on these two

indictments. If you wish to testify you may but it is

your decision, you do not have to testify and if you

choose to not testify I will instruct the jury that they
may not discuss your not testifying, I will tell the Jjury
they will have to decide your guilt or innocence on the
testimony the State has presented. I will also tell them
that they may not discuss at all your not testifying. Do
you understand your rights?

MR. HERNANDEZ: Yes.

THE COURT: Have you had enough time to discuss both,
with both of your lawyers these rights not to testify?

MR. HERNANDEZ: Yes, they will answer.

THE COURT: Okay. Now, but it i1s your decision to

testify or not and have you made that decision at this

" time?

MR. HERNANDEZ: They answer.for me.
THE COURT: No, no. It is his decision. That is

what the purpose of this conversation is. Senor, they can
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provide advice and their opinion but it is his decision.

MR. HERNANDEZ: I‘will not testify.

THE COURT: All right, thank you very much. We are
done and off the record, see y'all in the morning about
quarter till.

(Whereupon, the trial will resume the next morning at

8:45 a.m.)

October 30, 2014.

THE COURT: All right, we are back on the record. My
gut feeling is charge first, second, don't charge third
unless you want it. That is how we did Timmy Rice's, he
asked for it and the State didn't care and consented to
it. That is how we did it.

MR. MCMULLEN: We would rather not. I think that one
argument is that the State, when they did codify it made
it, gives the ABHAN and all of that, they said this is
lessor included, this is lessor included and this one.

THE COURT: I think it was but it is not now.

MR. MCMULLEN: But the three cases kind of say that
there is an element test and that the third degree has an
element that the other two don't.

THE COURT: I don't like three complications of the
law that I undefstood quite well. Ms. Georgia, how many
do we lack?

BAILIFF: They are all here.
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THE COURT: Are you ready to go?

MR. DANIEL: Do we need to look at the instructions,
Your Honor.

THE COURT: We have agreed on them.

MR. DANIEL: Okay.

THE COURT: We are not doing the lessor included;
First and second. Are you closing?

MR. DANIEL: No sir, Dale is here.

THE COURT: We are just doing first and second, I am
not calling CSC third or-lessor included. I think we did
on Timmy Rice, I think we agreed to it. Charles agreed he
wanted ‘it, kind of, because of the statement. TIf you
remember, these statements of -ideas or urges.

MR. SCOTT: I do.

THE COURT: Bring fhe jury in.

(Whereupon, the jury came into open court at

approximately 9:04 a.m.)

ATHE COURT: Ail right, félks, we will try to start
promptly. Y'all heard yesterday_that the State restea.
After y'all lgft I heard some matters on the record. The
defense has informed me, you are still consistent with
what you informed me yesterday as to your position going
forward right now?

MR. PINILLA: That is correct, Your Honor.

THE COURT: All right, the defense is not going to
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put forth anything and they don't have to. 1In all
criminal prosecutions the burden of proof is on thelstate.
A defendant charged with a crime doesn't have to prove
anything or disprove anything. So, with that beiné the
case the State will summarize its case first, the defense
will summarize its case last and then I will give you my
instructions on the law. So, the fact that the defense
puts up nothing you can take away nothing from that.

Y'all have got to consider the guilt or innocence based

upon what you have been presented, not on what you haven't

been presented. So, that being said, Mr. Scott is going
to summarize for the State and then Mr. Pinilla is going
to summarize for Mr. Hernandez. All right, Mr. Scott.

MR. SCOTT: Thank you, Your Honor, may it please the
Court.

THE COURT: Yes, sir.

MR. SCOTT: There really are wolves in sheep's
clothing that say, it is impairéble, I guess, with
different origins. Matthew 7:15, beware of false prophets
that come to you clothed/in skins of sheep that are rabid
wolves.

MR. MCMULLEN: Your ﬁonor, I don't think he is
suppose to be qﬁoting from the Bible during his closing.

THE COURT: I have heard it many times.

MR. SCOTT: Beware of wolves in sheep's clothing.
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They are emotional,manibulators.  That is what the wolf in
‘thé‘sheepfs clothinglisd They prey on.our sensibilities,.
they prey on our consciousness and they prey on our
emotional sensitivity. That is what the wolf in the
sheep's clothing is. An emotional manipulator that will
use his status, use his position in his community to his I
advantage. to take advantage of thE‘vulnerable>people. Is
that not what happens to Tomasa; is that not what happeﬁed
to MINOR . Tomasd 1s a mother<of;two small children,
speaks’ no English, is living here.in Newberry County.
Finds hersélﬁ living.With»a pastor, a respected Pastor
Hernandez. He has somé status in that community ds. a
pastor. I am not'going'to tell you that Tomasa didn't
have some idea of maybe what Wwas going on during that féur
years. And, Tomasa, I don't blame you~;nd I know you feel
‘guilt but it is not your fault.' Did she maybe choose to
look the other .way, maybe she did. But here she is, no
means of her own, living under thé'roof with a pastor,
does she choose to look: the other~Way. Yes, she probably
doés. And we are not trying to award her mother of the
jéar. ngbeAshe had some suspicions of what was\goingl?n,
probably so. But we are not here to blame her, it is nét
Tomasa who is on trial this week, it is Mr. Hernandez.

Because people like Tomasa are a perfect target for the

wolf in the>sheepfsrclothing. He begins an affair with
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her, at some point he begins grocming the daughter who is
an even easier target. And so why didn’'t they disclose
it, why aidn't the little girl tell the police. We know
why. Because this is an 8, 9, 10, 11, l2-year-old girl,
they are not going to believe you, they are not going to
believe you over he. I am a pastor. A 1l2-year-old girl
and she is conétantly being told this. And when they
catch you lying you are geing to get in trouble. So, that
goes on for foﬁr years and Tomasa can kid her;elf maybe to
some. degree and look the other way for some time but
finally the night of June 29th of last year she couldn't
look the other way anymore.. Thaf is when she sees it,
there it is right in front of you, you can't turn away at
that point. You can look the other way when you are
bouncing her on his knee. You can look the other way when
maybe he grabs her butt or kisses her on the lips. But
when you see your l1l2-year-cld daughter on the floor with a
man‘on top of her, you can't lock the other way any
longer. And that was this watershed mqment, I guess, we
are talking about hefe. And so what are we here for. We
talked_about a CSC first and a CSC second case. This is
rape, that is the way we talk about it in legal terms,
criminal sexual conduct with a minocr, first degree. That
is for every time he had sex with her before she reached

the age of 11. She talked about it from the time she was
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8 or 9. So every time he penetratéd her before she was
11, that is what the CSC first charge is. And then, of
course, when she is 12 years old, that is when Tcmasa
walks in and actually witnesses }t herself. That is the
CSC second charge. Once she obfains-the age of 11 it
becomes a CSC second. Those are the two charges you are
here to decide. As I mentioned earlier, I am Dale Scott,
I am the prosecutof. And on TV they talk about district
attorneys and this and that. In our State we are called
Solicitors. What I do is I haﬁe to take these cases that
law enforcement makes and I have to sometimes get in front
of a jury like you guys and describe the case and tell you
why this person is guilty of a crime. I have got to do it
beyond a reasonable doubt. So what that means and they
are going to tell their version what reasonable doubt is
and finally the Judge is going to tell you his description
of reasonable doubt, is the only one that really matters.
But I have got to prove this case to you that leaves you
firmly convinced. When it is all said and done you have
got to be firmly convinced. It doesn’'t mean you can't
have a little doubt here or there because you can. I
can't ever prove to you a case where you, one-hundred
percent. I fill confident this way or that way
one-hundred percent, I wasn't there. Isn't that really

the only way you can be one-hundred percent sure,vis if
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you are there and you are watching the thing happen. That

is not what reasonable doubt is. I have to firmly

convince you of this man's guilt. And T think ‘we have
done that over the last few days. All of the evidence you
have heard, here is what the defense has admitted. Tomasa
wanted a U Visa, they tried to tell you what a U Visa was.
That was the one defense. She wants. a UFV, that has
something to do with immigration .and status as an American
citizen, or something. It was fairly unclear to me. But
that is what the defense, that was the first kind. of
rabbit they wanted to chase. Don't.think about that man
laying on the floor on ‘top of this :12-year-old girl.

Lef‘s talk about the U Visa, okay. .Here is the problem
with that, Miguel and MNOR  are American citizens. Why
do they need a U Visa. That doesn't make any sense. Liz
was ‘there, she is a very close family friend. So, she
shows up and &ll Liz was doing that night was translating
for Tomasa. to the ‘police. That is not their version. of
it. 'Liz Rivera has some agenda'whe:e she has concocted
this thing and $ome how collude with Tomasa. Does that
make:any'sensé. What is the end game for Liz Rivera. I
never: understood that. Let's talk about June 29th; let's
niot' talk about that man on top 6f that little girl in the
bedroom. Let's talk .about Liz Rivera. And what about

everything: is lost in translation. I wish yoll could take
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away the translation, the Spanish, English portion of this

trial. That has been a layer of complication but is it

really that difficult to translate one language into
another. ‘Everything is lost in tfanéiation, okay, we
can't believe o6né thing fhat happened that we talked about
this week because it was_juSt lost 'in translation. That

was the other defense .in this trial. And what about

‘MINOR is untruthful: MINOR is a liar: Let's .go .ahead

‘and pound the little girl. Let's beat up on the little

girl, she 'is a liar. Guys, does it make sense to. ‘you that

4 yeatr and aa half ago that these people would have madé up

this story, okay, and here we‘are,a@year and a half Iatér,
they‘had’tO’move out of their home, they had te .go' up to
North Carolina. They had to come down here on their own
dime, they“héd to sit up hete andfteil you some very

embarrassing, very difficult things. And what is the end -

game; what have they gained from this. I don't understand .

the motive for them lying about this. Nevermind that
Hernandez basically told officers ‘that he is a man with
neéds: Take that-wifh,WhateVér it- i's Wworth.  Nevermind
that, these people have lied and they have made this whole
thing up. I have never understood what they have gained
from it though. But that is the defense. DNA, ‘it .can be
included or excluded. I guess'thejjargon or ‘the ‘terms

SLED -uses .sométimés frustrate me. He can't be included
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and he can't be excluded. What are we to take away, I
don't. really fully know but when I look at this chart and
I look at Mr. Hernsndez and I lock at that rnightgown I see
a whole bunch of numbers that match up. And I just don't
undérstand why a male's DNA is on her nightgown and I just
don’'t understand that this acid phbsphéte is present: And
Kthéy are going to tell you, well, what about theulittle‘
boy: Acid phosphate, there is”maléQDNA,ig there.but wno
is it from. And what are we do with all of these numbers
that: -match up. - And—whdt,are we suppose to.do about ‘the
nyrse who came in here. That is her speciality, sexual
assault ‘évaluation. We are just going to throw away her
'testimony,_when she saj;u§he examined the girl and her
findings: were consistent with thé‘allgéatioﬁé, éonsisteﬁt

with' trauma. The mother saw it, the daughter-admitted.to

. it, Mr. Hernandez got on his knees and cried and

apologized and begged them nﬁt to call the police. And
the police get there and he says, I am a pastor but I am
also a man; I have my mneeds too. These women walk around
in front of me dréssed: provocatively, what am I sSuppdse to
do.. That is what he tells thevpolice. I can get .on my
knees and beg you to find him guilty but ultimately all I
really can do is present the evidénce that I am given and
have the testimony fromyfhat stand. Y'all remember

yesterday whéh MINOR  was up there; I don't think it was
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clear to everyone in this courtroom that that was a scared
little girl, frightening little girl. I have questioned

hundreds of people from her&, on this side of thé ‘stand

and I have lobbed questions at them and done it a bunch of

times.: 'But I have -never actually had to sit Up there. I

am told it is terrifying, it is nefve racking. I don't

know if'y'all recall, but we had a classroom of students

back there and MINOR mother. The Judge was kind

enough ‘to, he recognized the situation, so we took a

break. And MINOR had a glass of water and she said to

me, Mr. Scott, can we ask my motheér to leave the
courtroom. She came back in, I asked the classroom to

leave, her mother left. And that is when she was able to

tell you what happéned. I hate these cases, we Have got

to do it, she has got to tell her side of the story no

matter how uncomfortable it is. MNOR -, T hope that you

can put ‘this beéhind you, I hope you can grow to be a

functioning adult who can. somehow put Mfi Hernandez in the

past. What he has done. to you. I hope that you can. I
doi't kKnow, I don't thinkﬂqnybody can ever really fully
carve that. out of your consciousness. It will affectAyou
no matter what. But that is what I hope for you, MINOR
This is the last time I get to talk to you guys. The way
the law works is the :defense gets up: to argue ‘to you last..

And it i5 kind Of & helpless frustrating thing for
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~

somebody like me as a-prosecutOr.‘ Because T ha&e got to
aitldéwn and they are :going to get up here and they are
going to throw a'bﬁDCh of things at you that havé‘n@tﬁimg
really to do with June 29th, 2013 and have nothing really
to do with the allegations. They are probably going to
talk about the U Visa .case and they .are going to talk
about how: MINOR: is a liar again. They are going to talk
about; Liz Rivera, they are going to talk about all of that
stuff. And I have got to sit hereuanddas much as I want
to jump-up‘after them :and say, well, let me address -all of
those things. I can’t do it. This is the last time T get
talk with you and so I kind of sit here and say,=welLﬁ
what/ -else can I tell them, what .else can we talk about. I
really think everything that needs to be said has been
said. You UUys‘werefpiéked for aréeésdn. Yoi -remember
Monday ‘when y'ail first got a chance to see us and you
were sitting, we were up in council room. But we had oiir
sheets of paper and then we were looking at them and we
would look: at you‘énd'sayv well, we are going to. pick this
person:.and we really don't want this other pérson, We
knew a ‘thing or two about you. And you are picked for a
reason. And that is because we ‘think you can be fair and
we think ‘that you can be impartial and we think you are
,reasoﬁing and iogicaligeople who ‘when they hear testimony

like this can come to the real, really the only conclusion
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a sensible person can and that is Mr. Hernandez is guilty
of these crimes. He is guilty of raping a child, he is
éuilty of raping a child from the time she was 8 or 9 to
the time she was 12, It is not a pleasant thing, I ém
sorry y'all got picked for this particular jury. You have
heard a lot of ugly things. But there really are wolves
in sheep's clothing, there are pecople that will hceld
themselves out for the pastors but who are capable for
unspeakable things. You are looking at one right now.
You are looking at the wolf in sheep's cléthing, the
emotional manipulation, Mr. Hernandez. After they get up
and they do their closing argument I ask that you just go
back toc the jury room, talk with one another, ask yourself
what is reasonable, what makes sense, don't jump to
conclusions. Don'’t say, what if that, what if this. No,
just, what did you hear. Talk amongst-yourselves,
recollect on what you heard and come back with the only
verdict, the only verdict that makes sense. That is
guilty and that is guilty on the CSC first with a minor
for every time he raped that girl before she was 11 years
cld. And that is guilty on CSC second, that is every time
he raped that little girl after she was 11 to include June
29th, 2013. Thank you all for your service.

THE COURT: Mr. Pinilla.

MR. PINILLA: Ladies and gentlemen of the jury, let's
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just jump right into what you heard over the last few
days. At the begiﬁningﬂof this trial the State told you
they were going to build you a hcuse, piece by piece,
strong foundations, Strong walls, strong roof to keep
leaks out. Let's start to talk about the foundation.

What is the foundation, an eyewitness, an eyewitness who
sits right over there, who sat up here in this chair and
perjured herself. She told you, my daughter told me that,
my daughter went to therapy in Atlanta. The therapist in
Atlanta told me to call the police in Atlanta but God toid
me that Mr. Hernandez was hurting children. Aand I wanfed
to move back in to that environment to catch him myself.
Mr . Hérnandez is on trial for two charges. Two serious
charges. The charge of raping a child under the age of
11. But what real evidence did you hear about any rapes
happening before the age of 11. What did they tell you
besides the mother saying she heard this and the child
saying she heard this. Evefything else had to do with
June 29th, 2013 when she was 12 yearé old. The warrants,
the indictments, they say 2011 to June 30th, 2013. Yet
the investigators knew for six, seven, possibly ten months
at £hat time, they were living in another state. They.
were three and a half hours away. Yet they charge him for
the entire time. Now the State wants you to say, wants

you to think that we don’'t want to talk about June 29th.
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Well, let's talk about it. What did the little girl tell
us about June 29th. She said nothing, she said I don't
remember, I don't recall, I can't remember. I stocd right
over here and I asked her simple questions. I wasn't
yelling at her, I didn't want to beat her up, she is a
victim but she is a victim of her mother. If there is a
wolf in sheep's ciothing it is sitting right over there.
She said I don't remember. The Solicitor pointed at this
picture right here and he asked her, do you remember that
blanket. She said, I do not. I don't remember that
blanket but this was the'blanket that was supposedly used
in this crime. What else did this little girl tell you.
She told you that she knew how to call 911. I said, when
have you called 911. She said when my mom hit me. I
said, did you call another time. She said, I think I did
when my mom was sick. Yet, over a’ four year period she
didn't pick up the phone one time when someone was
brutally aésaulting her. Not once, not once. Mom hits
her one time, calls the police. Runs next door for help.
Four years, not one call to the police. She then told us
that she came ocut of the bathroom and she saw her mother
and Mr. Hernandez sitting on the bed talking. And she
couldn't recail if Mr. Hernandez was upset. The police
will tell you that Mr. Hernandez had nc physical marks on

him. A mother had.ijust supposedly seen her child being
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raped and Mr. Hernandez was not attacked in any fashion.
No scratches, no blood on him, nothing, Yet that is
supposedly our foundation, that is our roof. You heard
them both lie, you heard the daughter not corroborate the
mother's testimony: ssﬁe¢said I never told my mom, I had
never Went ‘to therapy. What is she talking about then.
Wﬁat;mother calls a translator first instead of the
police. What mother says, get me a translator and then I
widl worryfab0ut<Calling‘the police. It doesn"t make
sense, do these stories make sense to,you, Let.'s talk
about the experts. THe experts, théy wére supposedly
‘suppose to shed some 1ight with the State's case. What
did the forensic nurse tell us. Remember, forensic nurse,
she is: just :a collector, she is a collector of evidence.
She can't. analyze it, she doesn't know what is going on.
What :does 'she say~th§t”we.knowAthat«she said from her
reports. -She said, .MINOR-  told me that Mr. Herrandez had
Orally'pEnetrated( vaginally penetrated and anally
penetrated me. All of that on June :29th; 2013, all that
from the time the mother had a premonition or she saw a
shadow. We don't know which way it happened, it is a.
child had :already be€en anally, orally ‘and vdginally
pénetrated; So she takes swabs. Okay. That will be

important later. 'What else does the forensic nurse tell
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us. 'MINOR: told m€ that she yelled out for her mdther!
Mother, mommy. ﬁWOﬁ , do you remember yelling out for

your mommy. I don't recall. MINOR , do you remember

telling the forensic nurse that you were anally

.pénétratéd. I don't remember, HoWw can you hot remember
‘SOméthing so serious. Okay. What ‘else did the forensic
nurse tell us. There was blood in the vagina. Well, that
is pretty serious: And then later down the road she says,
-oh,Ayéah,fthis chiid.héS'Startedrher péridd- She started
menstruating. And that was the .first and the last time

found blood on the ‘blanket, we fQund bIood on the bed, we

‘found blood on the carpet, we found_blopd on Mr.

Hernandez's underwedr, we found blood on his ¢lothesd. No
blood. First and last time. Remember, she had started
her menstruation. She also told us that the hymen was
bruised and discolored: It wasn't in heér initial re&port,
initial,report just said it was a regular shape. And now
conveniently she comes back to court. She said, oh; I
LOOKéq at the picture, I pulled my microscopée out,
whatever she used and it was bruised. But she can't tell
us what caused that, she said, shegjust says that it was
bruised. And it wash't in the initial report. Okay. And
now we move on to the SLED experts. :The DNA experts. And

what do they tell you, they tell you nothing, absolutely
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nothing. She gets on here and shows this chart that is so
confusing, we can't include, we can't exclude, we can't
include. Well, what can you tell us. Well, there was no
sperm. She didn't want to(say it, we had to pull it out
of her, there was no sperm. The cutting from that
nightgown is in the upper part. That is strange. What
could she tell us. She tested the buccal swab, she tested
the vaginal swab and she tested the anal swab. And what
‘did she say she found. No foreign DNA, nothing from Mr,
Hernandez, not touch DNA, not any kind of secretions,
nothing of his. We ask her about the panties, that whole
line of things. The whole line tested no foreign DNA.
Nothing and no blood. Tests don't lie, ladies and
gentlemen. He was there or hé was not there. He is not
on trial for touching her, he is not on trial for tickling
her. ©Now, what they will tell you is that he admitted
these things. He said, I am a man. But you heard from
the investigators, two of the three people that testified
from Newberry Police Depaftment had no idea what was
coming out ofAthié man's mouth. Not one thing. Who did
they rely on. Liz. Who is Liz, just an acquaintance.
But I have known the child for four years, call me at
11:30 at night and I will be right over. Call me before
.the police, it is all free charge. Not friends, just

acquaintances. Remember, all three police never recorded,

ROA 0506




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

378

not one recording. The lead investigator, Kevin Goodman,
he sat in that chair and he told you, I had a tape
recorder right in my drawer. It is right there, why can't
I pull it out and use it. They asked him if it is usual
to use a tape recorder. He said it depends. Some cases
you uée it and some cases you don't. 1In a case where you
can't understand a word coming out of this man's mouth you
don't think it is important to record it. Officer
Alvaradc gets on the stand. I understand, he is sayihg
give him a chance to right or wrong his statement. We are
not going to ask him about it because it is voluntary, it
is his words. That was on July 1st, ladies and gentlemen,
they got the warrant for the arrest on 6/30. Why give:him
a chance to say what he needs to say if you already
decided he needs to be arrested. The interpreting thing
was a huge problem. You witnessed it first hand.

Alvarado read the statemént, word for.word, in Mario
Hernandez's handwriting and the interpreter did. And I
don't know if you noticed but several times she said,
unintelligible. That wasn't what Alvarado was saying, she
just didn't understand it. Alvarado even told us
different words in Spanish mean different things. But
what we did hear and what was consistent through all of
the police department's testimony is that Mr. Hernandez

had never said he had done anything. In his own words he
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sald, no sexual acts. He said playing, he said tickling,
he never said touching, he never said inappropriate
touching. And remember, the State's case is penetrating.
He is not on trial for touching, he is not on trial for
tickling, he is not on trial for playing. It is
penetrating. Ladies and gentlemen, -just ask yourself, is
that a kind of house that you would want to live in, is
that the kind of house that you would want tc build. The
Sclicitor said he should get on his knees and beg you. He

shouldn't have to get you, he should come in here with

-some conclusive evidence, something that says this man did

it and here it is. He has got té prove that. The DNA
expert, we invited to come over toc this box of goodies.
Pick one item that shows that Mr. Hernandez had done
something wrong. .She said, I can't do it. I can't do it.
No physical evidence, the State has not proved itsAcase.
No recordings and no physical evidence. And now we simply
ask you to have the ccocurage to go in that room and talk
about this case and have the courage to come back and find
that Mr. Hernandez is not guilty of these serious crimes
because there is no evidence it happened before she was
11. On behalf of Mr. Hernaﬁdez and myself and Mr.
McMullen, thank you for your time, your service and your
dedication.

THE COURT: Ms. Ringer, and members of the Jjury, the

ROA 0508




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

380

State of South Carolina charges, Mario Hernandez, with two
crimes. First, first degree criminal sexual conduct with
a minor. And secondly, with criminal sexual conduct with
a minor second degree. You, of course, bear in mind that
Mr. Hernandeé has pled not guilty and by that plea he
denies all the charges alleged in both indictments. \The
indictments are right here, y'all will have those in the
jufy room.

Mr. Hernandez cgmes into court clothed with a
presumption ¢f innocence. The presumption of innocence
continues throughout the case and entitles him to a

verdict of not guilty unless and until it is dispelled by

the evidence satisfying you, the jury, beyond a reasonable

.doubt of his guilt of these offenses charged. The State

must prove each and every element of the alleged crimes
beyond a reasonable doubt.

Now, in South Carolina, the same Constitution of law
which makes you, the jury, the finders of facts, which I
explained to you earlier before the trial started, makes
me the Judge, the sole and exclusive instructor of the
law. We discussed that briefly. Y'all must accept as a
jury, fourteen, correct, the law which I am now
instructing it to you and apply it to the evidence which
you have heard and find and reach a unanimous verdict.

Now, if I should make an error in my instructions or

ROA_0509




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

381

in my presiding in the case, there is another time, there
is another place where that error can be corrected if
necessary. -‘For the purpose of‘the case today y'all must
accept the law as I am instructing it to you. So, I will
tell you that neither you nor I should be considered abéut
what the law ought to be, what you heard it might have
been but concern yourselves as I am instructing you the
law as I currently understand it as.the instructor.

Now, in all criminal prosecutioné, in South Carolina
and across the.Country the State has the burden of proof.

A defendant has no burden whatsoever, as he is presumed

" innocent. According to our Constitution the State must

prove its case to the standard of proof called beyond a
reasonable doubt before a finding of guilt may occur.
Now, if the State fails to meet that burden then the
defendant would be entitled to a verdict of not guilty or
an acquittal.

Now, under our Constitution and laws, you twelve,
once you begin deliberations I will remove the alternants,
are the sole finders of facts for this case. I am not
allowed to suggest in any way what I may think about the
guilt or innocence of Mr. Hernandez. It /has been my
responsibility to rule on the issues of iaw as they come
up and instruct you on the law at this moment. You, as

the jury, are the judges of the credibility and the
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believability of the witnesses who have testified in this
case. And I tell you, ‘as you have observed the case, and
remember I moved the interpreter so you could observe the
demeanqr of a couple of the witnesses who did not speak
English. ‘And that was intentional bebause y'all twelve, I
say.twelve but fourteen, can use whatever in your good
common sense and good judgment YOU wish to do to evaluate
one's credibility. And by that you may use in passing
upon one's credibility consider things such as the manner
and appearance of thé witness who testified. Were they
straightforward or were they hesitant in answering. How
did the witness céme to know the facts to which he or she
testified to. 1Is there some reason a witness would want
to give testimony which would help or hurt one side or the
other. 1In other'words, was the witness biased or
prejudiced in either way for either‘side. Was the
testimony ofia witness strengthened or weakened by other
testimony or other evidence. You, the jury, can believe
as much or as little of any witness' testimony as you deem
appropriate. You may believe the teétimony of a single
witness gainst that of many or a part of a witness'
testimony and disbelieve the rest. The fact that
testimony is not controvérted does not mean you have to
accept it as.true. You still must gauge the credibility

of the witness who provided that testimony to prove the
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believability or the £ruth of the facts offered through
that testimony and those pieces of evidence.

Now, as I instructed you during the trial, there are
certain exceptions to fact witnesses which are ones that
tell what they saw, they heard or they observed or
participated in. An expert witness is allowed, if they
are quélified by education, experience, to be an expert in
some art or science or profession may state an opiniocn
relevant to a material matter to which the witness claims
to be an expert in that field. And may also state the

’ . ' ~
reascns for this opinion. You may consider any expert
opinion received in évidence in this case and like any
other evidence which was presented to you, and if you -
decide that the opinion of the expert witness is not based
upon sufficient education or experience or if you conclude
that the reasons given in Support of the opinion are not
sound or that the opinion is outweighed by other evidence
you may disregard that opinion entirely. An  expert
witness' opinion is to be given no greater weight or
lessor weight, it is just to be considered byhyou as

evidence received in this case. And I also tell you that

you are not required to accept the opinion even though it

is not controverted.

Now, as the . sole fact finders you should have

listened and I observed you listening closely to the
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evidence presented. Weighing evidence is entirely a
mental process. You do not put it on a scale to see which
way it tips. You mustvweigh the evidence usihg your
believability and credibilify, evaluations I described to
you and use your good judgment and your common sense.

Two types of evidence are generally presented in
trials, and in this trial there were. It is direct
evidence and circumstantial evidence.

Direct evidence'is testimony of a person who asserts
or claims to have actual knowledge of certain facts such
as an eyewitness. Circumstantial evidence is slightly
different, it is the proof of a chain of facts and
circumstances indicating the existence of another fact.
Our law makes no distinction between the weight or wvalue
to be given to direct or circumstantial evidence. There
is no'greater degree of certainty required of
circumstantial evidence than that of direct evidence. You
should weigh all the evidence in the case presented to
you. After weighing all the evidence if you are not

convinced of the guilt of the defendant beyond a

~ reasonable doubt you must find him not guilty.

We use the term reasonable doubt throughout, I told
you early on about what it was. What is it. A reasonable
doubt is just this. It is the kind of doubt which would

cause a reasonable perscn to hesitate to act. Reasonable
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doubt may arise from evidence which is in the case or from
the lack or absence of evidence in the case. Proof beyond
a reasonable doubt is proof that leaves you firmly
convinced of the defendant's guilt. It is also a doubt
for which yéu can assign a reason, i1f the assignment of
the reason can be done reasonably, firmly and
convincingly. I charge you that the defendant is entitled
to every reasonable doubt that may arise in this case.

And what this means is that if you have any doubt about
anything during the trial you will be required to resolve
that doubt in favor of the defendant. The very fact that
you engage in full and free discussion on the issue of
guilt or innocence does not automatically mean that a
reasonable doubt exist. You must make the determination
of whether or not a reasonable doubt exist as to his
guilt. And I will tell you if the State has not met its
burden of proving beyond a reasonable doubt then the
defendant would be entitled to a verdict of not guilty.
However, if you are firmly convinced of his guilt you can
return a verdict of guilty.

Another element of most crimes is the intent.
Criminal intent is a necessary element of each crime. It
must be proved by the State beyond a reasonable doubt.
Criminal intent is always a matter that must be determined

by the jury from the circumstances surrounding the
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situation. There is no way to prove intent to a
mathematical certainty. There is no way medical science
can dissect one's brain to determine what a person had in
mind. So our law simply states intent may be inferred
from the circumstances shown to have existed, both before
and after the fact. This is how you make the
determination of whether or not the element requiring
intent was present. Criminal intent is a state of mind
that operates jointly with an act or an omission in the
commission of a crime. It is a mental state of conscious
wrongdoing. It is up to yoﬁ, the jury, to determine what
the defendant intended to do based upon the circumstances
shown to have existed.

Now, the specifics of the law of this case are the
defendant, Mr. Hernandgz, is charéed with two crimes on
these two indictﬁents which I remember explaining to you
that they were amended with ﬁy blue ink, according to the
birthdate which was testified to of the young lady herein.
She was less than eleven during part cf the allegations,
she was more than eleven during>the other part of the
al%egations. And her age is not disputed, it was
testified to and agreed to. So her birthdate of |
2001 is a stipulated fact as to heE\age. Now, Mr.
Hernandez is cha;ged with a crime of first degree criminal

sexual conduct with a minor. In order to sustain a
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conviction the State must prove beyond a reasonable doubt
that Mario Hernandez engaged in a éexual battery with the
victim. A sexual battery is sexual inte;course, oral sex,
anal intercoﬁrSe or any intrusion however slight of any
part of a person's body or any object into the geqital or
anal openings of another peréon's body except when that
intrusion-is accomplished for a medically recognized
treatment. The State must then prove beyond a reasonable
doubt that the victim was less than eleven at the time of
the sexual battery. Consent, willingness, indifference or
ignorance on the part of the minor as to what was taking
place does not in any way affect the charge of criminal
sexual-conduct with a minor because an unmarried woman
under the age of eleven cannot'legally consent to sexual
intercourse. |

Mr . Hernandéz is also charged with the crime of
criminal sexual conduct in the second degree with a minor.
In order to sustain a conviction of that.crime the State
must prove beyond a reasonablé doubt that the defendant
engaged in sexual battery with the victim. A sexual
battery again %s sexual intercourse, oral sex, anal
intercourse or any intrusion however slight of a person's
body or any object in the genital or anal openiﬁgs of
anotherrperson's body. The State must then prove beyond a

reasonable doubt that the Victim was more than eleven but
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less than fourteen at the time of the battery. Again,
consent, willingness, indifference or ignorance on the
part of the minor, if any, as to what was taking place
dose not affect the charge of criminal sexual conduct with
a minor because an unmarried woman under the age of
fourteen cannot legally consent to sexual intercourse.
Now, Mé. Ringer,'members of the jury, as y'all retire
to_begiﬁ your deliberations, now you must be mindful of |
the importance of'your responsibility as . jurors in this
case. You are nof called upon often to be jurors in this
county. You and I are acting for the community and for
the State. And it is our responsibility to see to it that
this trial is fair and the verdict is just. It has been
ﬁy respohsibility in this case to rule fairly and
impartially on issues of law and it is my job to make
certain that everyone receives fair and impartial -justice.
So, I am asking you and instructing that you go in the
jury room and confine your decision as to the evidence
pres?nted in this case from this witness stand, the
evidence which has been received. Discuss it, weigh it,
apply the law as I have instructed it to you and reach a
pnanimous verdict. 'Disregard anything outside the jury
room other than what you have received here in this
courtroom for this case. I am convinced whatever verdict

you find will be a result of confining your decision to
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those three things,Athe‘evidence and the law that you have
heard in this courtroom in reaching a unanimous decision.
Now, the indictments will be in there with you. Mr.
Ringer, I will show you-here, this is the verdict form and
you find guilty or not guilty, sign your name and date it.
This is first degree and then this is second degree. They
are not long indictments but these will be in the jury
room with you. Now, I need to send you to the jury room,
and I will tell you a couple of things before I send you

in there. After you begin deliberations, I will pull the

'alternétes as soon as you do that, but if you need to hear

additional instructions from me, I have had a jury before

tell me that what you did to us was getting a drink of

water through a fire hose. I really threw a lot at you.
But that is just how it is. If you need instructions
reinstructed I am more than happy to do that. You need to

tell me by note, we would like to hear the definition of
reasonable doubt, we would like to hear the definition of,
whatever it is, just send me a note and I will try to
acéommodate that. Sometimes I can send a note back with
the instructions or the answer to your .question. If you
want to hear testimony replayed, we would like to hear the
testimony of, name the witness. Ms.‘Holston made a
recording of the entire testimony. She will be more than
happy to cue it up and y'all can come in here and listen

1
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to it. The evidence, photographs and drawings and all the
things that were described and introduced into evidence,
y'all will have those in the jury room and y'all can look
at those as long as you like. If you need further
instructions or hear testimony played send me a note. If
anything comes up that you don't know which way to go send
me a note and I will try to respond to it or bring you
back in here and respond to it. But it helps me to be
able to discuss with the lawyers, when the jury has asked
for instructions on. And they can also assist with that.
So, I will send you to the jury rooﬁ and I am going to ask
the lawyers were my instructions complete, is it
satisfactory. If they say thoée instructions were
complete and satisfadtory to what they believe their case
has proved, you know what I didn't do, I did not, I just
remembered. I did not instruct y'all on the defendant not
testifying and I put that in there and did not print it
up. All right, let me instruct you on that.

The law of South Carolina is simply this. The State
has the burden of proof, they have got to prove their case
in each and every element of the crime beyond a reasocnable
doubt. Everyone charged with a crime in South Carolina is
presumed innocent until proven guilty beyond a reasonable
doubt. 'A defendant, anyone accused has the right to

remain silent. They cannot be forced to waive that right>
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in any way by anyone. It is their right to exercise, it
is their protection afforded to them under our
constitution. And now I tell you that the fact that the
defense put up no witnesses nor did Mr. Hernandez testify
may not be discussed by you in the jﬁry room. The fact
that he didn't testify is of no relevance to his guilt or
innocence. You must base your decision of guilt or
innocénce on the evidence before you. And I tell you that
you may not discuss any reason why he decided to not
testify. That is his decision and his alone, the fact
that he exercised that right is not to be held against him
in any way. So I instruct y'all not to discuss his
failure to testify in any way. Confine your decision of
guilt or innocenqe on what evidence is before you. So,
you are not allowed to discuss his exercising his
Constitutional right. That is his right.

All right, y'all step in the jury room and I am going
to ask the lawyers if I got my iﬁstructibns correct. And
y'all cannot begin discussing the case until I hand you
the evidence. Okay. y

(Whereupon, the jury was excused to the jury room.)

THE COURT: Any exceptions to the instructions?

MR. MCMULLEN: No, sir.

THE COURT: The State?

MR. SCOTT: No, sir.
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THE COURT; Good deal. Look at the exhibits.
(Whereupon, the jury started deliberations at
approximately 10:01 a.m.)

(Whereupon, the alternates were excused from the

trial of the case.)

THE COURT: We received a note regarding the
statement, translated from Spanish to English. The
witness, Alvarado read the Spanish and was translated by
the Court's intérpreter. The Court Reporter transcribed
that last night and her transcription of the English
translation was sent to the jury in response to that
quesfion as well as the definitibn for a sexual battery
which was the definition in the instruction itself. That -
is Court's number 5.

(Whereupon, Court's Exhibit number 5 was marked for
identification 6nly.)

(Whereupon, a break was taken waiting for the jury

verdict.

TﬁE COURT: I have got a question from the jury and I
would like to send them an answer. We will mark this one.
The gest of it is, do the verdicts have to bé consistent.
And do both verdict have to be unanimous. And so I‘am ,
going to send them a note back that each indictment stands
independently of the other. Verdicts must unanimous

whether guilty or not guilty. And the verdicts do not
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guilty. Signed, Jane Y. Ringer.

have to be the same. ‘Fair enough?

MR. SCOTT: Yes, sir.

MR. PINILLA: Yes, sir.

THE COURT: Ail right. This is the jury note. This
is the response. ,

(Whereupon, Court's Exhibit 6 and 7 were marked for

" identification only.)

THE COURT:. I understand that the jury has reached a-
verdict. Bring them in, please.

(Whereupon, the jury came into open court at

approximately 1:05 p.m.)

THE COURT: Ms. Ringer, has the jury reached a
verdict on both of the indictments?

MS. RINGER: Yes.

THE COURT: And were they unanimous?

MS. RINGER: Yes.

THE COURT: Very. well, hand them to Ms. Folk. All
riéht, they appear to be in order.

CLERK OF COURT: The State of South Carolina versus
Mario Hernandez, indictment number 13-498, criminal sexual
conduct with a minor. Section 16-3-655(a). The verdict,
not guilty. Signed Jane Y. Ringer.

Indictment 13-500, Mario Hernandez for criminal

sexual conduct with a minor, 16-3-655(b). The verdict,
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Madam Forelady, ladies and gentlemen, 1f this is your
verdict please indicate by raising your right hand.

(Whereupon, all jurors raised their hand.)-

THE COURT; All right. 2ny issues for the jury
before I excuse them. From the defense?

MR. MCMULLEN: ©No, sir.

THE COURT: From the State?

MR. SCOTT: No, sir.

THE COURT: Ms. Ringer, Ms. Folk says they have your
checks ready and your letters from the Clerk in case you
need one for work. If y'all don't mind I would love to
speak with y'all in the jury room while they are handing
those checks out. So, y'all step back in there and I am
going to follow you in there.

(Whereupon, the Jjury was excused ffom court.)

THE COURT: Are y'all ready for sentencing?

MR. SCOTT: Yes, sir. )

MR. MCMULLEN: Yes, sir.

THE COURT: All right. You want to present anything?

MR. SCOTT: Yes, sir. Judge, at the appropriate time
Ms. Tomasa, the victim's mother would address the Court.
On behalf of the Solicitor's cffice we respect the jury's
decision. We have always contended that the abuse did
staft before she was eleven. And I understand ﬁe were

unable toc really produce a whole lot of evidence other
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than the victim's own testimony. I do_?ully believe this
abuse started very shortly after they moved in which would
have put ﬁer in the nine-year-old range. I guess the
quirk in the law, once you obtain the age of eleven the
crime of raping a child goes from 25 or life down to 0 to
20. And it is just, it could be a day that makes that
difference. "And just kind of a quirky little part of the
law. But seeing. that he has been found guilty of a crime
that does carry 0 to 20 we would ask for that full 20, to
get as close as we could to the sentence he‘would face had
he been foqnd guilty of the CSC first. The prior record I
have comes from California. I see a conviction from 19294,
a felony burglary out of California.

MR. MCMULLEN: There is no conﬁiction on this
defendant other than a traffic offense where he paid
$40.00 dollars. There is no record whatsoever.

THE COURT: All right.

MR. SCOTT: And I can't, a lot of times when we have
Hispanic defendants it is difficult to run their rap
sheets. But I do have one on a Mario Hernandez.

MR. MCMULLEN: I understand but he would have been
deported because he is not in our Country legally. Had he
been convicted of a burglary anywhere he would have been
deported then.

THE COURT: Let me hear from Ms. Hernandez, Tomasa
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Hernandez, is that right?

MR. SCOTT: I think it is Aguirre-Cruz is the last
name. Is that correct, Tomasa?

MS. AGUIRRE-CRUZ: <Yes.
"THEHCOURTE Ma'am, I will be glad to hear from you.
(Whereupon, Ruby .Stephehs is ‘the interpreter for Ms.
Aguirre—@ruz.)
‘MS. AGUIRRE-=CRUZ: Want to say that only, I want
justiCe to be done. .I: am not doing this to get my papers,
for nofhing. My children are American. I just :want him
to pay for the damages he did to my daughter. Because my.
daughber“has been very damaged and she has wanted to kill
herself. That is all I -ask of you.

MR. SCOTT: Judge, I kind of neglected to say ‘that.
This has traumatized her. T guess hdpe'that she: would be
abl¢ t§ put this behind her but children that are victim's
of a crime 1like this never can. He!'is going to -get.
whatever sentence he=isqgoing to geffbut he has in some
effect. given MINOR a life sentence of her own. She is
going to have to deal with this for the rest of her days,
sir. ‘We ‘just ask for ‘a sentence appropriate and to
recognize that.

THE COURT: ‘All right. Mr. McMullen.

MR. MCMULLEN: May it please the Court.

‘THE COURT: Yes,; sir.
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MR. MCMULLEN: I believe I am required by the rules
to move for judgment notwithstanding the verdict. So I
would like to do that.

THE COURT: And respectfully understanding the facts,
contradictory, for the facts for the Jjury to consider, to
weigh and deliberate upon and there is sufficient facts
presented to the jury to get by the directed verdict
motion at the end of the trial as well as to support the
jury's verdict at this time. And so respectfully I will
deny that motion.

MR. MCMULLEN: Thank you, Your Honor. I do
understand. Let me just please move on to say that I have
always respected jury's verdict when they go my way and I
respect them again now. We are not here to be impartial,
we are not paid to be impartial. The othér side but, you
know, we Jjust do the best job we can with what we are
presented and hope we did that. And hope we gave Mr.
Hernandez a good defense such that nothing will be
disturbed on appeal. So, having said that, the testimony'
that we heard was at times quite contradictory and at
times quite difficult. And I do submit respectfully there
was no physical evidence from that-night. Again, I don't
want to argue against/the verdict but I would argue for
some leniency. I don't think that it is fair to say or

surmise whether this went on from the time she was nine
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until the day he was arrested. Obviously the jury at
least believed it happened once. And so I know that he
was taken into custody the night this occurred. He has
not been out of jail since then. And so whatever -the math
is, I think the Solicitor knows it is 480 something days.

MR. DANIEL: 487, Your Honor. ‘

THE COURT: Since July 30th of '137?

MR. DANIEL: Yes, sir.

MR. MCMULLEN: He will be, at some point, déported‘
back to Guatemala. My hope, my belief is that this family
will be here where the children are citizens. Don't think
he will ever be in their path again, or théy in his. And
I think that Mr. Pinilla would like to address the Court.
But £ would remind you that he has no previous record and
I will just sit down.

MR. PINILLA: Just briefly, Your Honor. Just to
emphasize he has been incarcerated 487 days. He has got
no history of any type of physical charge; he has got no
history of being violent. Hé has got nothing, Your Honor,
I just emphasize; I have worked with Mr. Hernandez for the
last 10 or 11 months and we just ask for\leniency.

MR. MCMULLEN: The Court is aware, whatever sentence
Your Honor sees fit tc impose, he will serve eighty-five
percent before he is considered for parole if he should be

paroléd. He will be on a plane to Guatemala.
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MR. PINILLA:

Thank you, Your Honor.

THE COURT: Anything else?

MR. MCMULLEN:

No, sir.

THE CQOURT: All fight. Having heard the trial, heard

the verdict read.

‘'The sentence of the Court is that Mr.

Gonzales Hernandez be committed to the Department of

Corrections for a term of 16 years. He is given credit

for the days served since June 30th, '13. Upon his

Good luck.

MR. MCMULLEN:

release he will be reqﬁired to register as a sex offender,

Thank you, Your Honor.

MR. SCOTT: Thank you, Judge.

*¥** END OF REQUESTED TRANSCRIPT OF RECORD *#*%*
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CERTIFICATE OF REPORTER

State of South Carolina )

County of Newberry )

I, Joy E. Holston, Official Courtheporter for the
Eighth Judicial Circuit of the State of South Carolina, do

hereby certify that the foregoing is a true, accurate and

- complete transcript of record of the proceedings had and

evidence introduced in the trial of the captioned case,
relative to appeal, in the County of Newberry, South
Carolina-on the 28th day of October, 2014. .

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

March .30, 2015

¢/>lof T Holuton

Joy E. Holston; Court Reporter

My Commission expires: March 13, 2016
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LA RENUNCIA ADULTA DE DBRBCHOS : '

Yo, Macio 3{3 lerin (;guzgjgz Hcmgm}u soy 42 afjos

Viejo. Mi direcolén es, SC dNw”

. ( A SBncm)L Dcsrcc.)
He torminado el H el grado en la escuela yuedd/no pucde lect. Yo ha sido dicho por

ane. hacoelo » que yo &ntienda sea wn Oficial de la Polic(a, que él/ella apreciarfa

también a mf y yo entiendo eso:

a Préguntens concerniendo el crlmen de C5¢, w Mingr 1¥ De. egee . Este oficial ha explicado

M G (1) tengo el derecho de perinancoer snlencloso Eso significa que yo no tengo que decir nada
_ ni contestar que oualquicta pregunta,

N G (2) Algo yo digo puede ser usado contra mf, : ‘ o

ﬁ& G (3) tengo el derecho do hablar a in abogado ¥ pata tener a un abogado aquf con mf ayudarme
y me avisa durante 1nqulsmvo.

M G {4) Si quiero tener un abogado con wf durante inquisitive, pero no puede proporcionar para -

pagar un abogado, uro serd propmclonado ami en ningfin costo antes yo soy preguntado, )
Ve

M é M@ (5 Sidecido contestar las pxegumas ahoxa, sin un abogado aquf, yo tengo todavla el derecho
de parar las | las preguntas que contestan cuando quiero a.

B (6) tengo también el derecho de parar las pxeguntas que contestan hasta que haya hablado a
mi ahogado,

Entiendo mis derechos como explicado por oficial, Yo ahotra expreso que deseo contestar las preguhtas en
este Hempo y que yo no deseo tener un abogado aqui dwrante inguisitivo,

oM decisi6n de contestar las preguntas ahota, sin un abogado, s6 hacen libremente y son mi eleceldn,
Nadie me ha amenazado en cualquiet manera o me prometlé tratamlento espeoial. Para mostrat mi
declsu‘m, yo firmo mi nombre en ¢l espacio abgjo.

Firmaéo: la Fecha (y%f/;aﬁ 7— [- '3 :Ticﬂ}wf—(z' 20:
&—«—éﬂ@)

 ————

(testigo)
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ADULT WAXVER OF ‘RIGHTS
X, acio cio (4 ] =2 , am 42 vyears

old. My address is |ESENEEG_GN ,

' I have finished the grade in school and can/can hot read, I

nave been told by Tav. K- Goedran [ Cpl. B Alvarach who 1

understand is a Police Officer, that(fdYshe would like to
question me concerning the crime of (L&C. W] HMinor ]gdgecee.

This officer has also explainedfto me and I understand that:

fVl & (1) I have the right to remain silent. That means I do
not have to say anything or answer any questions.

M & (2) Anything I .say can be used against me.

M & (3) I have the right to talk to a lawyer and to have a
lawyer here with ms to help me and advise me
during questioning. ‘ .

M 6 (4) If I want to have' a lawyer vwith me during

questioning, but can not afford to pay a lawyer,
one will be provided to me at no cost before I am
questioned.

H 6 (5) If I decide to answer questions now, without a
lawyer here, I still have the right to stop
answering questions whenever I want to,

4_‘1 G (6) I also have the right to stop answering questilons
until I have talked to my lawyer.

I understand my rights as explained by officer (acdman / Alarado
I now state that I DO wish to answer questions at this time and
that I do NOT wish to have a lawyer here during questioning.

My decision to answef questions now, without a lawysr, is made

freely and is my choice. No one has threatemed me in any way or
promised me special treatment. To show my decision, I am signing
ny name in the space below.

Signed: (LV%M
KRl

(witness)
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Statement of
i in_(sonzalee Mernandes
MADE AT .
Newberxy, 8.C., this Q) _day of Ju(\i 42013 ,at_j2%( _hours, in the presence of

Tov. K Gosdmani  abd/or Cpl. Alvarady _ ofthe Newberry City Police Department,
I, [jgm-'a‘ Valaria Gonzeles H"", und%rstand that I have the right to remain silent, Anything I say can

- be used against mo in court, 1 have the right to talk to a lawyer for advice before you ask me any questions,

and to have a lawyer with ine durlng any questioning. If I cannot afford a lawyer, one will be appolnted for
me before any ques!iomng, if I wish. IfY decide to answer questions now without & lawyer present, I still have
the right to stop answering at any time. I also have the right to stop ahswering questions at any time until I talk
to a lawyer. Having beon advised of those rights and undetstanding them I DO MAKE THE FOLLOWING
STATEMENT: .

I 200D« o (los L'ic}%r.S‘C?R)nﬁ a UV ga i Casg
_M;_};gém‘ﬁ*ﬁ &A#n)\(’) Vo wd ’kJCiQLLt Cavun,

L poioma  aths se Euerda C(Uuh\” 6-\ Q’l‘(dw Yo

ev Bleee e 260 Y folwe SayOwe P (8
AT ey Diewnlre 2502, coree ST

R Ae) s la WiRa CUC%QQ,( e ?/wm bl/c (—_’ Lrtr
UL (NS s ACo diy e andmuas  dubo (,am\:(m"ca

(ot la vime  dufelss ppelo ella reoods ca gl F(SMPJ
s & oravdio \&os C’adad‘t a b= 50\104 eu b lmctr?-

[e Ql’“:)m& Llab(em.a(—d C@S?wcr.S Qen Lustrdf wml«(/ql/,"wmy

memt/fray and voluntarily without feer, threat, promlse ot teward, or hope of

1 have made the foregoing st
seward of any kind,

- SIGNED: m’

. U
This Is tu cextify that I hive tead or have had read to me the foregoing statement consisting of pagesanda
copy has been givenme this_} __day of 7T\ \ 22000 .
SWORN TO AND SUBSCRIBED BEFORE ME
THIS 61 DAYOF Suly 2013 ~ sieNEp:__ M4y
NOTARY P gBi)%C FOR SOUTH CAROLINA
MY COMMISION EXPIRES ﬂgﬁwq

Armficdd's Pisdag, 0ffics and MW’( g
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STATEMENT OF

(CONTINUED) ' .
.TZB(){D ,eJ(-'LS e c@qla_! Codeen (S Ma ity &
) miﬁﬂa i *LL ef(au o ﬁm,éycr Wi m.«m v czc,{d

g0 o Sraloa. ¢ Coungla  ha'ropg

('7 cuardey ok« éé;la\/' (e Jiof'Cr
' 7,(4 Mmjmm»ﬁo e e (e VV/M:M
: Palsla L o) g

X% .se«z«.\ Cre e Tlyraba

’)ra..mm Pre Ot '(Z,ttk"m

agu/,sw au Fiin o la_& Ulelado

&) l/'hr"r&v ?aw) Lw wo e el esO

f_C \ ' /
: == Mg

I have made the t‘oregoihg state, ' itarlly without fear, tfu‘eat, promiss, or m;:e of

SIGNED:__ ¢ p |
“

WITNESS:

This is to certify that I have read or have had read to me the foregoing statoment conslsting of _ A _pages and
a copy has.been given me this_g) _day of -i“IA' ,20 (3.,

SWORN TO AND SUBSCRIBED BEFORE ME '
THIS_o0l DAY OF 20 1), SIGNED; !?;, %

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISION EXPIRES 03,_oplt

Amidds brtnlng, Offiesnnd Scdocs m}tnm-r«mmmwmsc
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WITRESSES THE STATE OF SOUTH CAROLINA

......

Kovin Atiins COUNTY OF NEWBERRY
Newberry Police Department
COURT OF GERERAL SESSIONS
. . August Term, 2013
WARRANT NUMBER Indictment # 13GS36- 0500
2013D3600100060 :
THE STATE
ZRGE BILL

Vs .

Mario Valerio Gonzalez Hermandez

- ____ _____ ______ __

VERDICT : INDICTMENT FOR

. CRIMINAL SEXUAL CONDUCT
: WITH A MINOR
~ ] , 16-03-0655 B)
For nl 20/ s

7 CDR: 0396
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NOTICE OF APPEAL FROM A SENTENCE IMPOSED BY THE COURT
OF GENERAL SESSIONS

THE STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM NEWBERRY COUNTY

Court of General Sessions

Eugene C. Griffith, Jr., Circuit Court Judge

Case No. 2014-GS-36-500

The State, : Respondent,
V.
Mario V. Gonzalez Hernandez, Appellant.
NOTICE OF APPEAL

Mario Valerio Hernandez Gonzalez appeals his conviction and sentence in this
case. After ajury trial, the verdict was rendered by the jury and the sentence was
imposed by the Honorable Eugene C. Griffith, Jr., on October 30, 2014.

November 7, 2014 . (\A/‘/‘QAL’W

Michael D. McMullen
Post Office Box 5027
Columbia, SC 29250
Phone: 803-252-4433
S.C. Bar # 0065483
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Other Counsel of Record:

Taylor Daniel

Assistant Solicitor

Post Office Drawer 10
Newberry, South Carolina 29108
(803) 321-2123

Attormey for Respondent

Other Counsel of record for the Defendant/ Appellant:
E. Michael Pinilla

PINILLA LAW FIRM, LLC

111 Executive Pointe Blvd, Suite B

Columbia, SC 29210

Phone: 803-728-0045
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THE STATE OF SOUTH CAROLINA -
IN THE COURT OF APPEALS

APPEAL FROM NEWBERRY COUNTY
COURT OF GENERAL SESSIONS

HONORABLE EUGENE GRIFFITH, JUDGE
Docket No./Indictment #’s; 2013-GS-36--500

TliiEv STATE OF SOUTH CAROLINA V. MARIO HERNANDEZ
CERTIFICATE OF SERVICE

THIS IS TO CERTIFY THAT THE FOREGOING NOTICE OF INTENT TO APPEAL filed by trial
counsel on behalf of MARIO HERNANDEZ, who appeals from the verdict of the jury and the
sentence of the Court imposed by the trial Judge, the Honorable Eugene Griffith, which jury verdict
and sentence were handed down and imposcd on October 30, 2014, in Newbcrry South Carolina, has
been filed with the Honorable Newberry County Clerk of Court, at the following address: Jackie S.
Bowers, Clerk of Court, P.O. Box 278, Newberry, SC 29108, and has been served upon opposing
counsel, to- wit: ‘the Taylor Daniel, Assistant Solicitor, Eight Judicial Circuit, P. O. Drawer 10,

Newberry, SC 29108, by placing those documents in the United States Mail, postage prepaid, to the

Michael D. McMullen :
Post Office Box 5027
Columbia, SC 29250
Phone: 803-252-4433

SC BAR# 0065483

addresscs listed above.

The other attorney of record for the Defendant is:
E. Michael Pinilla .

111 Executive Pointe Blvd, Suite B

Columbia, SC 29210

Phone: 803-728-0045

-Dated: November __/_l, 2014
-

NOTICE TO CLERK OF COURT: Notify S.C. Court Administration immediately upon receipt of this
Notice of Appeal, so that the Court Reporter may be directed to prepare the transcript.

SCCA 465 (12/2009)

ROA 0541




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM NEWBERRY CO@YF i TN
Court of General Sessions %’@Eﬁ”{f B,

Honorable Fugene C. Griffith, Jr., Circuit Courﬁtj indge
Case No, 2013-Gs-36-0050'$6 C oy 201p

Appellate Case No. 2014-002: onz Opr
The State, ...coeveviieiiii, Respogceé%@
: V. ‘ ‘ ‘
Mario Valerio-Gonzalez Hernandez,.............ccccooeeveiinnnenn, Appellant.

CERTIFICATE OF COUNSEL

The undersigned certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

NELSON MULLINS RILEY & SCARBOROUGH LLP

Miehael J. Anzelmo,wBar No. 72933

E-Mail: michael.anzelmo@nelsonmullins.com

Graham R. Billings, SC Bar No. 101117 - '
E-mail:graham.billings@nelsonmullins.com

1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Robert M. Dudek
"E-Mail: rdudek@sccid.sc.gov
1330 Lady Street, Suite 401
Columbia, South Carolina 29201
(803) 734-1343

Attorneys for Appellant Mario Valerio-Gonzalez
Hernandez

Columbia, South Carolina
May 18, 2016



