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STATE OF SOUTH CARULINA | _ IN THE COUK 1 UF COMMON PLEAS
COUNTY OF RICHLAND ' CASE NO.: 2010-CP-40-1571 _
CitiMortgage, Inc., .
Plaintiff(s)
_ ©vs. :
Bruce W. Gardner and First Citizens Bank and ORDER OF REFERENCE
Trust Company, Inc.," '
Defendant(s).

It appearing that pursuant to Rule 53(b) SCRCP, that the herein action is for foreclosure

of the Plaintiff's mortgage and is an appropriate action to be referred to the Honov%ﬁle C%thia

Graham Howe, Master in Equity for Horry County with authority to enter a flnal Juggﬁpnt R%the
case; o (,_,
, : ‘ wor. o

NOW, upon motion of the attorneys for the Plaintiff, : Qo -

=x

IT IS ORDERED that this case is referred to the Honorable Cynthia Gra%uy Hovgg .

Master in Equity for Horry County, who, pursuant to Rule 53(b) SCRCP, shall exercise %bpomgg)
and authority which a Circuit Judge sitting without a jury would have, |nclud|ng but not Ilmrted to,
making findings of fact and conclusions of law; directing entry of final judgment in this action
under Rule 53(b) SCRCP; hearing any issues, including motions, aftér sale or judgment; issuing
any and all Orders and Supplemental Orders, Writs of ‘Assistance, Rules to Show Cause and
hearing any issues involving possession and/or removal of property and appraisal proceedings
under Section 29-3-360, ef seq. of the South Carolina Code. Pursuant to Rule 53(b) SCRCP,.
any appeal from the final judgment entered by the Master in Equity shall be to the Supreme
Court or the Court of Appeals as provided by the South Carolina Appeliate Céurt Ruies. Any
judicial sale of the property subject of this action may be held on a day other than the regular

judicial sale day.

ITIS SO ORDERED o
QO’(‘ , South Carolina PWM
me 23,2000 /

ichland County Clerk of Court

WE SO MOVE:
“Johnson & Freedman, LLC

i)

Tiffiny H. Wolf/ S.C. Bar No.: {6449
ATTORNEY FOR THE PLAINTIFF

1587 Northeast Expressway

Atlanta, GA 30329 :
(770) 234-9181 (Telephone) '

(770) 234-9192 (Facsimile) a ‘
0904811SC




STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

CITIMORTGAGE, INC.,

Plaintiff,
VS, -

BRUCE W. GARDNER., ET AL,

Defendant(s) .

)

)

)

)

)

)
)

)

)

)

A

IN THE COURT OF COMMON PLEAS

CASE NO.: 2010-CP-40-1571

ORDER OF RECUSAL

.

m™m ~>

r =
Ty =
: -
o —<
T —
0o Ve
PR
i —

L=
‘ The matter before the court is a foreclosure lawsuit. | have reviewedthe i@
and have determined | should recuse myself from considering any matter i this case.

iT IS SO ORDERED.

Columbia, South Carolina
May |§ 2011

Cc: Johnson and Freedman
1587 Northeast Expressway
Atlanta, GA 30329

Mr. Bruce W. Gardner, Pro se
Post Office Box 15631
Lexington, South Carolina 29071

trickland, as
quity for Richland County



STATE OF SOUTH CARG <A | IN THE COUR1 . COMMON PLEAS
COUNTY OF RICHLAND CASE NO.: 2010-CP-40-1571

CitiMortgage, Inc.,

K

Plaintiff(s) R00K SF “AGE 41

vS. AMENDED
Bruce W. Gardner and First Citizens Bank and ORDER OF REFERENCE
Trust Company, Inc., T:‘ ~ o
Defendant(s). ‘ > = ==
m?% £ &

it appeanng that pursuant to Rule 53(b) SCRCP, that the herein actlon—cg ;ﬁr foriylosnrgé
of the Plaintiffs mortgage and is an appropriate action to be referred to the P%‘hé?ablexjosgﬂm
M. Strickland, Master in Equity for Rlchland County with authority to enter a fmabwg;gmegg in thér

case; . ' ES AN

e

—

T +
NOW, upon motion of the attorneys for the Plaintiff, -

IT IS ORDERED that this case is referred to the Honorable Joseph M. Strickland, Master
in Equity for Richland County, who, pursuant to Rule 53(b) SCRCP, shall exercise all power and
authority which a Circuit Judge sitting without a jury would have, including but not limited to,
making findings of fact and» conclusions of law; directing entry of final judgment in this action
under Rule 53(b) SCRCP; hearing any issues, including motions, after sale or judgment; issuing
any and all Orders and Supplemental Orders, Writs of Assistance, Rules to Show Cause and
hearing any issues involving possession and/or removal of property and appraisal proceedings
under Section 29-3-360, et seq. of the South Carolina Code. Pursuant to Rule 53(b) SCRCP,
any appeal from the final judgment entered by the Master in Equity shall be to the Supreme
Court or the Court of Appeals as provided by the South Carolina Appellate Court Rules. Any
judicial sale of the property subject of this action may be held on a day other than the regular
judicial sale day.

\ |
IT IS SO ORDERED. ‘ ? ‘
(3he=515-_  South Carolina Qw"‘ ’ (%‘”%—

S//F 2010 Presiding Judge
Richland County Clerk of Court

WE SO MOVE:
Johnson & Freedman, LLC

Tiffiny H. Wolf/ S.C. Bar No.:
ATTORNEY FOR THE PLAIN
1587 Northeast Expressway -
Atlanta, GA 30329 ,
(770) 234-9181 (Telephone) .
(770) 234-9192 (Facsimile) LP!
0904811SC




STATE OF SOUTH CAROLINA ~ IN THE COURT OF COMMON E_LEAS

COUNTY OF RICHLAND - ' CASE NO.:2010-CP-40-1571 ¥, =

“

. o ™

CitiMortgage, Inc. o 9
Plaintiff(s) . ROt -

VS. ‘ ' AMENDED ©-¢z =
Bruce W. Gardner and First Citizens Bank and ORDER OF REFERENCE T&"ABPONT
Trust Company, inc. SPECIALREFEREE X
Defendant(s). =4 ~

it appearing that pursuant to Rule 53(b) SCRCP, that the herein action is for foreclosure
of the Plaintiff's mortgage and is an appropriate action to be rgferred to Ben N. Millef. I, as the
Special Referee for Richland County with authority to enter a final judgment in the case;

NOW, upon motion of the attorneys for the Plaintiff,

IT IS ORDERED that this case is referred to Ben N. Miller, lIl, as the Special Referee for
Richland County, who, pursuant to Rule 53(b) SCRCP, shall exercise all pdwer and authority
which a Circuit Judge sitting without a jury would have, including but not limited to, making
findings of fact and conclusions of law; directing entry of final judgment in this actioh under Rule
53(b) SCRCP; hearing any issues, including motions, after sale or judgment; issuing any and all
Orders and Supplemehtal Orders, Writs of Assistance, Rules to Show Cause and hearing any
issues involving possession and/or removal 'of property and appraisal proceedings undei
~ Section 29-3-360, ef seq. of the South Carolina Code. Pursuant to Rule 53(b) SCRCP, any
appeal from the final judgment entered by the Special Referee shall be to the Supreme Court or

the Court of Appeals as provided by the South Carolina Appellate Court Rules.

<ERE]
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" Any judicial sale of the property subject of this action may be held on a day other than

the regular judicial sale day.

IT IS SO ORDERED.

_South Carolina  ° «4/ /ﬁ-—d Oéz-/

, 2011 Presiding Judge
’ Richland County Clerk of Court

WE SO MOVE:
Johnson & Freedman, LLC

/ 41 &1/, y e
January R ylor Esq. C Bar No 80069(7'@“’4)%?0%’4?o
Tffiny H. Wolf, Esq. SC Bar No: 16149 30800 6963
Summer Hughes Smoot, Esq. SC Bar No. 80070
ATTORNEYS FOR THE PLAINTIFF
1587 Northeast Expressway '
Atlanta, GA 30329
(770) 234-9181 (Telephone)
(770) 234-9192 (Facsimile)
0904811SC -



STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

)

COUNTY OF RICHLAND )y C/A #: 2009-CP-40-1571
vCitimortgage, |

| Plaintiff,
V.
Brucé W . éardner and First
Citizens Rank and Trust,
Inao.,

Defendants.

e e e e e e e e e S e

FORECLOSURE HEARING

* %k %k %k k k k%

Thursday, July 12, 2012
2:50 p.m. - 3:15 p.m.

The foreclosure hearing was held before Special
Referee Ben N. Miller at the law offices of McbDonald,

McXenzie, Rubin, Miller & Lvbrand, 17064 Main Stresr

2nd Floor, Columbia, South Carolina, on the 12th day

of July, 2012, before Christine A. Cortright, Jourco

Reporter and Notary Public in and for the State of

]

South Carolina, pursuant to Notice of Heavring.

o

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 2920/
(803) 252-3445 / (800) 822-0896



- APPEARANCES :

J. Pamela Price, Esqgquire
HARVEY & VALLINI, LLC

900 Elmwood Avenue, Suite 200
Columbia, South Caroclina 29201
Attorney for the Plaintiff

Bruce Gardner

190 Brookland Circle

Columbia, South Carollna 29204
Pro Se Defendant

EXHIBITS

Plaintiff’s Exhibit Number One
(Note)

Plaintiff’s Exhibit Number Two
(Mortgage)

Plaintiff’s Exhibit Number Three
(Assignment of Mortgage)

Plaintiff’s Exhibit Number Four
(Affidavit of Debt)

Plaintiff’s Exhibit Number Five .
(Affidavit In Support of Attorney’s Fees)

Defendant’s Exhibit Number One
(MERS Internet Printout)

STIPULATIONS

It is stipulated and agreed that  this

10,

13

14

hearing

is being taken pursuant to the South Carolina Rules

of Civil Procedure.

ke

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) §22-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 3

THE COURT: ' The next matter before the Court is

Citimortgage, Inc. versus Bruce Gardner. This
is docket number 2010-CP-40-1571. Present are

Pam Price, attorney for the plaintiff; and the

defendant, Bruce Gardner, who 1s appearing pro

se.. This ——'Ms. Priée, what property does this
cover?

MS. PRICE: 104 Abraham Street here in Columbia,
29203. o

THE COURT: Okay. And can you QiVe me a little bit
of history on the property? When was 1t

purchased?

MS. PRICE: Let’s see.

THE COURT: I'm Jjust asking vyou to refer to the
recorded documents.

MS. PRICE: We have a deed. to Mr. Gardner dated
September 17, 2007.

THE COURT: All right. And thé'loan date on the
mortgage?

MS. PRICE: December 14, 2007.

THE COURT: Okay. All right. We’'ll hear from you,
Ms. Price. |

MS. PRICE: Your Honor, this 1s a typical
foreclosure action. Mr. Gardner is in default

under -the terms of his note and mortgage as of

)

. 4
CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896



CITIMORTGAGE v. GARDNER & FIRST CITIZENS EBANK 4

December -- let’'s see, through August 1, 2008.
aAnd we have an original debt of $82,8C0. We
are asking for the principal balance due as c¢f

August 1, 2008 plus interest from that poiﬁn

forward, esSCIrows, which includes hazard
insurance and taxes, late charges. We ' re
requesting attorney’s fees and cost. We have

a small appraisal fee agd property inspection
fee and some interest. on those escrow advances.

THE COURT: Okay..

MS. PRICE: We have --

THE COURT§ All right. Now, before we get started,
do vyou want to ﬁake an opening statement as
wéil? |

MR_. GARDNER; Yes, I dc.

THE COURT: All right.

MR. GARDNER: I object because 1it’'s my understanding

that Citimortgage i1s not the owner of the note.

They do not own the property. The propevty
have been -- what’'s the technical term?
THE COURT: Could vyou maks this sort of succinct

because you’'re going to have ample opportunity
to get into all this later. But that’s
basically --

MR. GARDNER: They don’t have. standing bkecause the

JO-
CREEL COURT REPORTING, INC.

1230 Richland Street / Columbia, SC 29201
(803} 252-3445 /(800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 5

note -- both notes were -- what'’'s the ‘term I'm
looking for?

COURT: I believe you said bifurcated before.

GARDNER: That’'s not the word I'm looking for
now.

COURT: Okay.

GARDNER : Securitized. Both notes were
securitized, and during that securitization
procéss, which she said thaﬁvshe gave me cash,
she has no proof that she gave me cash or
Citimortgage gave me cash. When the mortgages
were -- when both mortgages4were Securitized,
the entity that funded the note was not
Citimortgage.

COURT: Okay. All right.  Now, are you ready to
present your documents?

PRICE: I will be glad.to, your Honor. We "ve
got the note, which is signed by Mr. Gardner.
We have vthe original, and if is to
Citimortgage, Inc.

COURT: Ali right. Let's hold up one seéond.
Mr. Gardner, take a look at this one. |

GARDNER: Okavy.

COURT: Do vyou recognize that ﬁo be vour

signature?

. -
CREEL COURT REPORTING, INC.

1230 Richland Streer / Columbia, SC 29201
(803) 252-3445 7/ (800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 6

MR. GARDNER: Yeah, that’'s my gignature.

THE COURT: - All right. Let's mark that as
Plaintiff’'s Exhibit One. |

COURT REPORTER:' You want tovmark the -- 1s this the
original?

THE COURT: - Qops, that’'s .right, this is the
original. |

MS. PRICE: Yeah, that’'s it. Let me get you a copy.

THE COURT; "This is the one for $82,800.

COURT REPORTER: Okay . That will be Exhibit One.

(Plaintiff's' Exhibit Numbér\ One was marked for

‘identification purposes and entered intoc evidence.)

THE COURT? All right. Do you have another document
you want to offer?

MS; PRICE: Your Honor, wé have the mortgage, which
was sighed by Mr. Gardner on December 14, 2007.
Tt ié -- the mortgagee is MERS, which 1s acting
as nominee for Citimortgage. The lender 1is
Citimortgage, Inc. And, of courée, we have the
légal description attached to that, which
refers to the pfoperty at 104 Abraham Street.

THE COURT} All right. Mr. Gardner, you want to
take a look at this and particulafly_tell me
'whethér or not --

MR. GARDNER: What 1is that, now?

X
CREEL COURT REPORTING, INC.

1230 Richland Streer / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 7

THE COURT:t This is the mortgage. And let me know
if this 1s your signature on the --

MR. GARDNER: That is my signature, but I object: 1
have a qguestion on that. If we could look at
number 20 1in that mortgage, which I should have
pointed out in the other mortgage as well, sale
of note.

THE COURT: Okay.

MR. GARDNER:  BRecause I'm still not clear how MERS
can assign for wvalue when it -- the value has
not been explained to me, but sale of note.

THE COURT: Okay.

MR. GARDNER: Chargerf loan servicer -- or change
of loan servicers, notice of grievanée. - The
note or a partial interest in the note together

with the security instrument can be sold one or

more times without prior notice to the
borrower. But the point I wanted to -- what I
wanted to look at, the Court to 1look at, 1is

where 1t says together with the security

instrument.

_THE COURT: Uh-huh (affirmative response).

MR. GARDNER: So from what I've seen so far, I'm
still unclear as to how the note can go one way

and the mortgage can go someplace else.

CREEL COURT REPORTING, INC.
1230 Richland Streer / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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B CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 8

THE COURT: Okavy. All right. So you -- this is - -
this has your original signature' on 1it. Is
that your -- is that what you’'ve said?

MR. GARDNER: That's correct.

THE COURT: All right. I'm going to admit that into
evidence as Plaintiff’s Exhibit Two, or a copy
of it, if you‘ve got a copy available. Okay.
‘And ﬁhis_does have paragraph 20 that vyou just
mentioned 1n it All right. I'm going to
admit this into evidence as Plaintiff’s Exhibit
Two .

(plaintiff’s Exhibit Number Two was marked for

identification purposes and entefed into evidence.)

MS. PRICE: . Our next exhibit 1is the assignment of

mortgage where --

MR. GARDNER: Did you show me the note?

THE COURT: This is the note.

MR. GARDNER: Okay.

MS. PRICE: The next exhibit is "the assignment of
mortgage wherein MERS, as ‘nmominee for
Citimortgage, - assigned the  mortgage to

Citimortgage, Inc.
MR. GARDNER: And I object.
MS. PRICE: And this is the recorded copy from the

courthouse.

! -
CREEL COURT REPORTING, INC.

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 /(800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 9

COURT: Ali right. And do you have a --

PRICE: I do have a copy.

COURT: - copy for that one? All right. Okavy.
You want to state your objection --

GARDNER: Yes, sir.

COURT: -- Mr. Gardner?
GARDNER: Okay. Let’'s look at -- first of all,
this Treeva person. Object to that.

COURT: Okay.
GARDNER: and I object to where 1t says -- MERS
is saying for value received.

COURT: All right.

GARDNER: That hasn’'t been explained. Then
let’s look at the dates. Okavy. Assignment
was, of mortgage was on Or before 4/1%/09.
Then we go down to 1in witness, said it was

witnessed by an authorized office on 17 of
April *09. Then, the same guy who works for
Citimortgage who'’'s not the vice president,
Aaron Mehne, who’s all over the internet for
fraud. Then the witness, one place 1is not even
signed by the witness. Then we'’ve got a third
dafe 04/21/09 here. So we've got, so far,
three dates. And.if we look at thé top, the

very top, where, I guess, the -- was the actual

/S
CREEL COURT REPORTING, INC.

1230 Richiand Street / Columbia, SC 29201
(803) 252-3445 7 (800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 10

- - they» actually took 1t to the court is
5/18/09. So we’ve got 5/18/09 --

PRICE: I believe that’'s 5/13/09.

GARDNER: Up top --

PRICE: . Your copy looks like 5/13.

GARDNER: Up top, 5/18 --

COURT: I think she’'s --

. GARDNER: No. I'm not talking about that one

vet. I'm not there vyet.

'COURT: But that may have something to do with

the recorder’'s office.

GARDNER: Okay.

COURT: And it's not on the original here.

GARDNER: Okay . All right. So we've got 4/15.
wWe've got 4/14. wWe've got 4/17. We've got
4/21. We've got 5/13. And then we got 4/17.

Maybe my_understaﬁding of a certified authentic
document, maybe my understénding 1s different,
but I object because you’'ve got about five
different dates on here.

COURT: Okay. All right. I'm admitting 1t 1nto
evidence over your objection. All righet?

GARDNER: Wow.

(Plaintiff’s Exhibit Number Three was marked for

identification purposes and entered into evidence.)

~+6:
CREEL COURT REPORTING, INC.

1230 Richland Street / Columbia, SC 2920/
(803) 252-3445 /(800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 11

COURT: Do you have further docuﬁents that vyou'd
like to present, Ms. Price?
PRICE:- Yes, Your Honor. We have the affidavit
of debt and the affidavit of attorney’'s fees.
I’Qe just gbt to find the originals. These
copies are so good, I can’t tell which is the
copy and which 1s the original. This 1s the
affidavit in° ‘support of} our request for
agtorney’s fees, and the affidavit of debrt.
COURT: All right. Okay. Mr. Gardner, that's
the éffidavitlof debtvﬁhat she's offered into
evidence as Plaintiff’'s Exhibit Four. Do vou

have any objection?

GARDNER: Yes, I do. I'd also 1like to object
because a -- if vyou 1look at the lis pendens,
there’s a third party, First Citlzens 'Bank,

they’'re not present.
COURT: Okavy.

GARDNER: All fight. Now, would I have access
to copies of these at some point?

COURT:‘ If you’'d 1like, the court reporter can
sell you a copy of the transcript. |

GARD&ER: Okay. Okay.

COURT: Is that what you'd like?

GARDNER: That’'s fine.

CREEL COURT REPORTING, INC.
1230 Richland Streer / Columbia, SC 2920/
(803) 252-3445 / (800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 12

THE COURT: All right.

MR. GARDNER; As long as I have aCéess to these --

THE COURT: All right.

MR. GARDNER: -- because these --

THE COURT: Okay.

MR. GARDNER:< Yeah.

THE CQUﬁT: “All right. So you’'’re mentioning thét
this copy -

MS. PRICE: And those are the originals.

THE‘COURT: This affidavit in the caption doesn’t
l;st First Citizens Bank, 1s that -- was your
objection?

MR. GARDNER: Right .

THE COURT: All right.

MR..GARDNER: Because they are on --

THE COURT: They are on this document or on the 1lis
bendens.

MR. GARDNER: Right.

THE COURT: ‘Okay. All right. IT'm going to admit it
into evidence and deny your objection, and
admit it into evidence as Plaintiff’'s Exhibit
Four.

(Plaintiff’s Exhibit Number Four was marked for

jdentification purposes and entered into evidence.)

THE COURT: Now, Ms . Price, vou’'ve handed me an

&

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) §22-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 13

affidavit 1n support of attorhey’s fees. and
you're askihg for $1,800 in attorney's fees; 1is
that. correct? |

MS. PRICE: Yes, your Honor.

THE COURT:' All right. Do you want to'look this
over? |

MR. GARDNER: That's useless.

THE COURT: All right. We admit that into evidence
as Plaintiff’'s Exhibit Five.

(élaintiff’s Exhibit Number Five was ﬁarked for

identifiéation purposes and entered into evidence.)

THE COURT: Ail ~right. Do vyou have anything
further?

MS. éRICE: Your Honor, we’'re askinq.for the first
available sale date. We're also asking, as in
the prior case, we’ré asking for a deficiency
judgment against Mr. Gardner. if the property
does ﬁot sell for an amount sufficient to --

MR. GARDNER: I object.

MS. PRICE: -- payment for the debt.
MR. GARDNER: I object Dbecause both of these

properties have already been paid for so many

times.
THE COURT: All right. So you -- you're through?
MS. PRICE: Yes, Your - -Honor.

(T, |
CREEL COURT REPORTING, INC.

[230 Richland Street / Columbia, SC 29201
(803) 252-3445 /7 (800) 822-0896
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CITIMORTGAGE v. GARDNER & FIRST CITIZENS BANK 14

THE COURT: All right. Okay. We’ll hear from vyou,
Mr. Gardner.

MR. GARDNER: Okay. I'd like to enter this froh
MERS into evidence, stating that Citimortgage
does not own the 1loan, so they do not have
standing. The loan 1s not owned and. never was
owned by Citimorﬁgage(

THE COURT: Do you waﬁt this in evidence?

MR. GARDNER: Yes, sir.

THE COURT: All right. That's Defendant’s Exhibit
One over -- without objection.

(Defendant’s Exhibit Number One Waé marked for

identificatiqn purposes and entered into evidence.)

MR. GARDNER: Let me make sure this 1s the right
one. I think this one goes to the other
property' and the other property -- I think.
ITt’'s -- |

MS. PRICE: Without objection, Youxr Honor.

THE COURT: It’s got a different MIN number.

MR. GARDNER: Yeah. I think that --

MS. PRICE: I think the MIN number is on the
mortgage. There’s the MIN number - -

THﬁ COURT: 495, so this -- all righp. Tﬁis one is

the.495 one.

MS. PRICE: So that goes to the property that’'s . --

. - RO
CREEL COURT REPORTING, INC.

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 /7 (800) 822-0896
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THE COURT: That's this one, right? Is that --

MS. PRICE: 104 Abraham. That’s the second case.

THE COURT: All right. So this one goes to the
first one?

MS. PRICE: Yeaﬁ,.MIN number 710.

THE COURT: I'm getting confused.

MS. PRICE: That 1is the Brookland Circle property.

THE COURT: Okavy. So actually, can you switch these
out?

COURT REPORTER: Yeah, I can. Let me just use
different stickers here. So this 1s going to
be the case number 5914, that was the first
éase. And this is going to be --

THE COURT: All right. Oh, this is the first case.
Okavy.

.COURT REPORTER: Yeah. And this will be -- okay.
Here we go. This is the first case right here.

THE CéURT: All right. = I think we got the two
things straightened out now. Now, let’'s see,

where did the Defendant’'s Exhibit Number One go
to? Was that this?

COURT REPORTER: Oh, was 1t One? Oh, vyou know'why T

did that? Because 1t was marked to the other
one as Number Two. My apologies. I did that
Wwrong. This 1s Exhibit Number One.

2/,
CREEL COURT REPORTING, INC.
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THE COURT: Okay.

COURT REPORTER: I was just copying the number.

THE COURT: 'You would have been looking all
afternoon trying to find the missing one,
wouldn;t you?

COURT REPORTER: I would have tried figuring that
out . Okay. So this is Exhibit Number One to
the case that we’'re presently talking about .

THE COURT: All right.

COURT REPORTER: -- which 1is 1571.

THE COURT: Okay. So Mr. Gardner has offered into
evidence and we’ve admitted into evidence a
document from the MERS service ID Procesé Loans
Not Paperwork. Okayf You got. any further
documents? . '

MR. GARDNER: I think that’'s it as far as documents.

THEVCOURT: That’'s 1t?

MR. GARDNER: Right.

THE COURT: A1l right. All right. So we're through
with documents . | Do you have any 'closihg
arguments that you’'d like to makej

MR. GARDNER: ves, I do.

THE COURT: Because we have your motion.
MR. GARDNER: Okay. I motion to dismiss in addition
to the motion that I submitted. That i1f vyou

LA
CREEL COURT REPORTING, INC.

1230 Richland Street / Columbia, SC 29201
(803)252-3445/(800)822-0896
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look at the note, only one party’s
certification i1s on it, which 1s mine. I don't
see any certification from the other party.
And --

THE COURT: When you say the other party, vou're
referring to --

MR. GARDNER: The plaintiff.

THE COURT: -- Citimortgage?

MR. GARDNER: The plaintiff, right.

THE COURT: All right.

MR. GARDNER: and I don’'t see how that can prove
standing with justlone party signature on it.

I submit that both mortgages were securitized.

They were purchased by Fannie Mae. 'And this
MERS corporation 1s used as a strawman, a
.coverup, so that there’s no historical -

there’s no historical time frame of assignments
or what happened to the original note ftrom the
time that it was signed until present.

THE COURT: Okay. And the rest -- you‘re preserving
your other arguments that are contained in your
lmotion; i1s that basically what you're saying?

MR. GARDNER: If I need to réad them, I will.

THE COURT: | No. I'm not asking vyou to read them,

but 1is there anything that you need to alter or

23
CREEL COURT REPORTING, INC.

1230 Richland Streer / Columbia, SC 2920/
‘ (803) 252-3445 /(800) 822-0896




O

10
11
12
13
14
15
16
17
18
19
20

21

CITIMORTGAGE V. GARDNER & FIRST CITIZENS BANK 18

change 1in having heard the evidence presented
that you would like to change in your motion or
modify 1t or expand on in your motion?

MR. 'GARDNER: "I move to strike the -- both of the
aésignments from MERS because they have no
equity, they’never have had equity, in.ejther
one of :the .properties. So how could they
légally assign equity when they don’t have any?

TﬁE COURT: Okay. All right. Is that 1tg?

MR. GARDNER: VYes, sir.

THE COURT: Do you have anything furthexr, Ms. price?

MS. PRICE: No, I don’'t.

THE COURT: All right. Well, then we’'ll adjourn the

.hearing, and we’ll ask the couft reporrer to
prepare original and perhaps two copies. You
:need a copy?

MS. PRICE: ‘We wére not going to ask for a copy

unless the case was appealed,ibut - -

MR. GARDNER: I'm going to appeal the case.

MS. PRICE: -~ you go ahead and make 1it. That will
be fine.

THE COURT: All right. What you’ll need to do, Mr.
Gardner, 1s that the court répbrter will

prepare the transcript, and she’'ll have a copy

for vyou. She’ll send you a bill first, okavy,

4
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and ask that vyou pay for your copy before she
mails it to you. All right?

MR. GARDNER: All right. |

THE COURT: - And then when she gets the --

MR. GARDNER: All that’s been done.

COURT REPORTER:  vean. Well, actually, we -- T
think my office has --

MR. GARDNER: You think.

THE COURT REPORTER: You’'ve put a down payment on

1t.

THE COURT: Oh, all right.

COURT REPORTER: I don’t know what the final price
will be but --

MR. GARDNER: Right.

THE COURT: Well, very good.

COURT REPORTER: Yes, sir. Yes.
THE COURT: Well, very good. All right.
COURT REPORTER: We made arrangements for that.

THE COURT: All right.

COURT REPORTER: Okay. Thank you very much.

THE COURT: Thank you. |

(There being nothiﬁg further, the'hearing concluded

at 3:15 p.m.)

o~

¢
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CERTIFICATE

This 1S ﬁo certify that the ‘Foreclogure
Hearing, consisting of Nineteen (19) pages, is a
true and correct transcript of the Eestimony given;
séid hearing was reported by the method of Stenomask
with Backup. |

I further certify that I am heither employed by
nor related to any of the parties in this matter or
their counsel; nor do I have any 1lnterest, financial
br otherwise, 1in the outcome of same .

IN WITNESS WHEREOF I have hereunto set my hand

and seal on July 25, 2012.

Christine A. Co???ight
Court Reporter

Notary Public for South Carolina
My Commission Expires: August 28, 2016
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ing, consisting of Nineteen (19) pages, 1is a
and correct transcript of the testimony given;
hearing was reported by the method of Stenomask

Backup.
I further certify that I am neilther employed by
related to any of the parties in this matter or

r counsel; nor do I have any interest, financial
therwise, in the outcome of same.
IN WITNESS WHEREOF I have hereunto set my hand

seal on July 25, 2012.

- Clstat—

Christine A. Co???ight
Court Reporter

Notary Public for Scuth Carolina
My Commission Expires: August 28, 2016
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s. LOAN CHARGES

If a law, which applies to this loan and which sets maximum Joan charges. is finally interpreted so that the intercs! or other
loan charges collected or 1a be collected in conuection with this lean exceed the permitted limits, then: (a) any such loan charge
shall be reduced by the amouni necessary to reduce the charge o the permitted tmit; and (b} any sums already collected from
me which exceeded permitied limits will be refunded ta me. The Note Holder may choose to make this refund by reducing the
Principal | owe undes this Note ar by making a direct payment 1o me. If a refund reduces Princlpal, the reduction will be Ircated

as a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments

If the Nole Holder has not received the full amount of any monthly payment by the end of 15 calendar days
after the date it is due. T will pay a laie charge (o the Note Holder. The amount of the charge will be :5.000 % of
my overdue payment of principal and Interest. I will pay this late charge promptly but anly once on each late payment.

(B) Default . :
1£ 1 do not pay the full amount of cach monthly payment on the date it is due, [ will be in default.

(C) Notice of Default .

If I am in default, the Note Holder may send me a written notice tefling me that if I do not pay the overdue amount by a
certain date, the Note Holder may requise me to pay immediately the full amount of Principal which has not been paid and all
the interest that | owe on that amount. That date must be at least 30 days after the date on which the natice is mailed to me or

delivered by other means.

(D) No Waiver By Noto Holder
Even if, at a time wher'] ami in defauli, the Note Holder does not require me to pay immediately In full as described
above, the Note Halder will slili have the right to do so if 1 am in defauli at a later time.

(B) Payment of Note Holder’'s Costs and Expenses )

If the Nete Holder has required me to pay immediately in full as described abave, the Note Holder wiil have the right to
be pald back by me for all of lts costs and cxpenses in enfarcing this Note to the extent not prohibited by applicable law. Those
expenses include, for example, reasonable atiorneys' fees.

7. GIVING OF NOTICES , Co

Unless applicable law. requires a different mcthod, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if | give the Note
Holder a notice of my different address.

Any notice that must be given to the Note Halder under this Note will be given by delivering it or by mailing it by first
class mail to the Note Holder at the address stated in Section 3{A} above or ai a different address if [ am given a nalice of thal

different address.

8 OBLIGATIONS OF PERSONS UNDER THIS NOTE

1€ maore than one person signs this Note, each person is fully and personally obligated to keep-all of the promises made in
this Note, including the promise (o pay the full amount owed. Any person whe Is a guarantor, surety or endorser of this Note is
also obligated 1o do these things. Any person who takes over these obligations. including the obligations of a guarantor, surcty
or endorser of this Note, s also obligated 1o keep all of the promises made in this Note. The Note Holder ‘may enforce lts rights
undes this Note against each person individually or against ail of us tagether. This means thal any one of us may be required to
pay all of the amounts owed under this Note.

9. WAIVERS . . .
[ and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.

“Presentment” means the tight 10 require the Nole Helder to demand payment of amounts due. "Notice of Dishonor™ means the
right 10 require the Nate Holder to give natice (o uther persons that amounts due have not been paid.

002004904649

’ form 320Q 1/01
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30. UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some Jurisdictions. In addition 10 the prolections given to (he

Note Halder under this Note, 2 Mortgage. Deed of Trust, or Security Deed (the "Securlty Insirument”), dated the same date as
this Note, protects the Note Holder from possible losses which might result if 1 do not keep (he promises which | make in this
Note. Thal Security Instrument describes how and under what conditions | may be required to make immedlate payment in full
of all amounts | owe under this Note. Some of those conditians are described as foliows:
If al or any part of the Property or any Interest in the Praperty is sold or transferred {or if Borrower Is
nof 2 nalural person and a beneficial interest in Borrower Is sold or transferred) without Lender’s prior wrliten
conscnt, Lender may require immediate payment in full of all sums secured by this Security lostrument.
However, this optian shal! not be exercised by Lender Lf such exercise is prohibited by Applicable Law.
If Lender exercises this option, Lender shall give Borrower natice of acceleration. The notice shall
provide a period of not less than 30 days from the date the noice is given in accordance with Section 15
within which Borrawer must pay all sums secured by this Security Instrumeat. If Borrawer falls to pay these
sums prior to (he expiration of this period, Lender may invoke any remedies permitted by this Security
Instrument wlthout further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

B 1) B B e

= 7
Bruce W. Gardoer ’ Borrower

(Sign Original Only)
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defined below nnd otwr words are dofined in

MIN 100011520049045493

together with all Riders i this docoment.
(B) "Borrower® i Broce W Onrdoer

MrnwhherunanSnuﬂlmem
Registration Sysscow, Inc. MERS I a separste corparation tiai it
t&;nﬂyunm‘mhl&ﬂwlmﬂmlﬂlﬂhmm.ﬂ

©) "MERB" b Morigage

under this Becurity Instrumant. MERS Is edsting vnder the laws of Delsware, and has an
ddvess and wdeph ber of P.O. Box 2026, Flint, Ml 43501-Z02%, tal. (388) §75-MERS.
0004904649
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E DEFINTITIONS

} Words used tn multiple sections of this &

. Sectlons 3, 11, 13, 18, 20 aad 21. wmwhwnlw&“hMMm
'3 alio provided in Section 18.

(23] mﬂylmum‘mﬂhw which b dated Decanber 14, 2007
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(D) "Lender” ts CitiMorigags, Inc.

Lender i3 s Corposation

orgacized and existing usder the laws of New York . :
Landacr's address Is 1000 Techoology Drive, O' Falln, MO 63368-2140 ) :

(B) "Nots® masas the promimsory notc signed by Borrower and daisd Desamber 14, 2007

Dollars
(U.5. 3 52,800.00 ) plus lomcest. Bocrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in full sct leier than January 1, 2038 ! .

F) "Proparty* n-n’mmmumuunwuw‘-rm«mmm

Froperty.

(0) "Loan" the debt evidenced by the Nose, phus sny prepay charges and Iate charges
due ander the Note, and all sums dec under this Security Iastr
m-mrmmewwqmunwww.mmm
Riders sre 10 be executed by Barrower {check box as applicable):

Adjnstable Rate Rider Condominiuum Rider Second Hosoe Rider
Baloon Rider PFlanned Unlt Developmant Rider 1-4 Pamily Rider
VA Rider B Pa Rider Otherfs
@) "Applicable Law” alt federal, stote and local smtutes, reguintions,

coatrolling |

ordinances adminisirative rules sod orders (Umt have the effect of law) as well s all applicable fOnal,
non-sppeaisble Judiclal oplaons.
(n-mmummrqumwmmau.m.msmm
d:upmxuhwwdonkmmwtkhwbyn d {ath b
sssociation or similsr organization.
a)'wangh"mmmuﬁrdm.cﬁshamww
check, draft, or similar paper imstromment, which is initisted throngh ae e ic terwninal, teleph

puser, o magnet) tape 30 as 1o order, imtnact, or suthorise 8 fmancial jassitution te deddt
or credit an accosmd. Swch term incindes, bt is mot limited %0, point-of-sale tramfers, satomated
chin ctl afers injtiated deph wite tamlers, and d cleatinghouse

traxafers.
@)Tuwlw'm&uzh“m%hws.
(M) “Miscallaneous Pronasds® any comp b 1 xward of damages, or pr 4
bymymdm(m.nalw;mwmhmwmm;nhnm

damage to, ot destruction of, the Property; () condemoston or othes taking of all or any part ef the
Property: (1) y in Uen of coad too; or (v) n Joas of, or am) s to, the
value and/or condition of the Property.

ON) “Mortgage [nsmranocs” means insurance g ing Lender against the msonpayment of, or defasit oo,

thes Laan.
(O)'khdial’-ynnt'”thummwdmhrmpﬂndpl'mdhmrulundaﬂ:
Note. phss (I} 2y amonats woder Scction 3 of this Security Instnonent.

p ting regulstion, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additionsl ar legisistion or reguintion thy g O sEme subject matier. As nsed

002004904649 _‘& .
QR erm ons , e 2eis Perm 3041 1701

CitiMortgage 3.2.13.20 V3

BRIAN CHARLE |
ATTORNEY A3 (A,
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in this Secority lostrument, “RESPA" refers to afl requl sod restrictions that are imposad in Tegard
0 & "fudarslly relsisd mortgege loan® ever I the Loas doss not quiify m » “federally relvad mortgags
losn” wnder RESPA. )

(Q) "Bucossscy in Intarsst of Barrouwwr® means any party that has taken tite t the Property, wheiher or
not that party has acszmed Borvower's obligatons muler the Note and/or this Security Instrament.

TRANSFER GF RIGHTS IN THE PROPERTY

This Security 1 to Lender: () the repayment of the Loan, and all mnewals, exiensions
and modificatioas of de Note: and () the perfs of B ‘s oo wd agre

wnder ihis Security Instrument nad the Nots. Far this porpose, Borrowsr does hareby torigage, grant and
convey (o MERS (solddy a3 comines for Leoder and Lender's suocessors and sasipne) end to the
suctessors amd malgns  of MERS, the following dacibed property  Jocated in  abe
Couaty of Richland :

[Type of Rucording Juridiction]
Ses Schodule A atisched harato snd made apart tharoof

INene of Rocarding Jastadintion)

Parcal ID Nuswber: which carvestly bas the address of

104 ABRAHAM 8T [
COLUMBIA 1wy} |, South Carolior 292003-3002 iy Cade)
(CProperty Address™):

!
|
i
|
s
E
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P. 6

" fo wiiting. 1n the event of such watver, Barterwer shall pay direetly, when xnd whers payable. the amounts
kl&w&mlmmwwdpwhmmwmﬂ W Lendar raquires,

shall furnish to Lendes pis € fng such pay within snch ime perfod a3 Lender mey regutre.
Borrower's obligation t0 maic such payments and & provide recelpts sball for all purposes be desmmed o
Se a covenant and agreement contalasd in this Security L = the pb " ad agr -

s m50d fn Section 8. lflurm.hoﬂlpbdbpy!nuwlmdheﬂy m—:b-m and

Borrower falls 40 pay the amount due for an Escrew liemn, Lender may exercis its sights seder Section 9

sad pay sach amosnt sad Horrowsr shall thes be chliguted under Sectipn § to repay 1o Lendar awy such

wnouwst. Lendes may revoke the walver s 10 axy or ail Bscvow kums at a0y Ume by a antics given (n

accordance with Sectios 15 and, upoa much rewocalion, Borrower shall pay 1o Lander ali Funds, and in
such amounts, that are then requiret sndar this Section 3,

Leoder may, a1 asy time, collact and hold Funds in an amount () sufficient 10 permit Lensder o apply
the Funds af the time speciDed under RESPA, and (b) 0ot to exceed the maximum amoun! » jender can
nquh:-nd-tRESPA mmmumarrmhumm“mmm

2 of fumre Bacrow [tams or otharwise in accordasce with Applicable

Law.
mrmmuwlnumwm,—' are | d by s federal

Instrumentality. or estity (including Lendey, if Lender is an b dom whase d | mnhund)orlu
any Federal Homa Loan Bank. wmmmvmwmumn—ummum
specibad under RESPA. Landar shall not charge Borrower for holding and applylng the Funds, anmeally
analyring the ascrow account, or verifylag the Bscrow Items, soless Lender pays Borrower interest an the
Fands and Applicable Law permits Lender to make sisch » charge. Unless aa agreement is madde in writing
or Applicsble Law requires interest o bs paid on the Puods, Lender shall not be required to pay Borrower
any bnizrest or esmloge on the Funds. Ba:mndlnlumwhmmchlweml
shall be pald oo the Fundts. Lender shafl give to Borrower, withost charge, ng of the

i
:
g
!

if there is 8 nupimt of Funds beld in sscew, 3 dofincd under RESPA, Lesdwr shall accowat to
Borrower Sor the axcass funds In acoordssce with RESPA. If there is & shortage of Fands hedd o escrow,
nW“MA.MMWWHWWMPA.NmMWm

Mwnuhndmmyof?mﬂhm.-mmmA Lender shall
noify Rorrower as required by RESPA, snd Borrewer shall pay 1o Leader the amoant secexsary to make
up the defl y in d with RESPA, but is o more than 12 nesothly payments.
Upnpymhhldﬁmmdbymhww MMMW
to Bortower any Funds heid by Lasdes.
4. Charges; Liens. Borrower shall puy all twces, assessoeents, charges, fines, and Impositions

which cun staln priority ever this Secarity Instrument, Lender may give Borvowar a notice identifying the

02004904649 : %{
qcm weomor [T Pomn 2041 1/01

CiMorypage 3.2.13.20 VY




MAR-08-2010 10:00 AM

ROD

Richiand

__inetrument: 2007112979 Bool/Page: R1388 - 1486 DataTime: 12/28/2007 3:42:35 P

Print Job; 187393 : . Page 17 of 34

P,

]

llﬂ.wnthmdlylofi‘h‘neonwhktthnnudahgtnn,ﬂavmohﬂuﬂdyﬂullnwuhmu
more of the actinns st forth sbove in this Section 4.
Lﬂnuywhﬂmbmnmh&uphnrdmmmﬂarhnnﬂo@
reporting sorvice wsed by Lemder in comasction with this Loas.
5. Property Inscrapcs. Borrower shall keep the improvements now existing or hereaht don
thndWMbyﬂn.mwmh“'Mm.'ndny
Ofher havards lacinding. but mot Hmited tn, enrthquakes and floods, for which Lender requires asurasce.
This k shall be maintsined in the mm&mmhumm
Leoder w&:mmmhhym-mmmhﬂmnd
the Loan. invwrance carrier providing the in shall be ch by Borrowor ssbject to Lender's
Ror d unreasonably.

veview of any flood zoae determisaring resulting from an objection by Borrewer.

oI Bor falls 1o maintsin wny of the coversges described sbove, Lander may obisia bwarance
.ul&'sqﬂuﬂ!m‘-ammudumwbpmuy
particnn - of wye. Tharefore, zuch age shall cover Lender, bt might or migh

0OZON4904549 #
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Richiwxd C

the excess, Iif any. pald to Barrower. Such dsturance pr dx shall be applizd in the ordar provided far tn
Section 2.

"Wmhl’m’nﬁy Landet may flle, negotisle and settie any avallable inswrsnce
clalm and related matiess. I Borrower does not respand withia 30 days io a notice from Lender that the
imurance carrier bas offered to settie 2 claim. thea Lender suay nagotets and mitle the clatm. The 30-day
period will begin when the motice & given. In either event, or i Lender acquives the Property ander
Sectioa 22 or otharwise, mwwuw(om:wubuylum

ds 1o d the Mﬂcthame-ﬂ
(b)wyomﬂnmum(oﬁumuwlmuy fimd af d paid by
) woder all & palicies covering the Property, WB.&W“MD“&

cavarsge of the Property. Lender may nse the lmmurance prococds eliber 1o repals of restore the Property ar
bnmupnﬂ-hhﬂonw%&mﬁylm whether or ant then dwe.

otherwise agrees im wridng, which consent shall not be sawessomally withheld, or snless extenimting
circunetasces sxist which are beyoad Borrower's control.

7. Presscvation, Mak and Pr iem of e Property; Becrower shali not
destroy, dumage or impals the , sllow fe Property o deteriorate or commi wasie on the

Wmehmmmmorhnﬁunlmmm
shali be responsible for mmmhmwyummwmmua
purposes. Lender tnay disk ! ln-dnjcp-ynmuhnuduof
mmuhwﬁkmﬂﬂ“ ll‘lh or ds wre not sufficiens
to repatr or rastore the Property, mumnwum:mmwummnr
such repadr ar restoration.
u-urbrmw”ymhmbkm-mndh-pwﬂouofth?m if )it bes

reasnusble camse, Leadar may lmspect the L af the 1mp, Mlad«‘lnm

USDOTH M RS-

) B len riorm the =nd agy e thig S ) there .

DOZ004904649 %2:
G AARC) wrom.n LAl Form 3041 101
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12. Borrower Not Ralessed; Forbearanse By Lecder Not &« Waiver. Extonsion of the time for
or modificstian of amestization of the sums seawed by this Security Instrument biw
to B pe any S: [ %! n!lmwwwrmmn-m

or S in & of B . Lender shall not be t»  agad
m;nzmhhmd,m::wumdhhpr—"ofoﬁu?
B or

mn{&:mmwu y of any made by the o

of overcharge.
15. Notioss. All aotices given by Bormower or Lander in conmection with this Instrumeent
mud be i writing. Any notice to Bosrower in consection with this Secwrity Instrement shall e demnad so
have bean given 10 Borrowwr when meafled by first class mall or when scthually to Borrower's
notice address i sent by other mess. Notice 1o any ose Borrower shall constitate notice tn all Borrowers
ek Bbowee b deetgnd & velattonte. Doston arems by Badier & Lok B gty
unlers Borrowey has designated a notice addrems by notice 0 Lender. Borrower promptly
. notify Lender of Borrowsr's chaage of sdbdress. If Lesder specifies a procedure for reporting Borrower's
chaage of addrem, than Borvower shall anly report & of address through that specifiad procsduss.
There be aaly one dasipuated notice sddrexs wader Secwrity instrament s oae fime. Amy
Bolice %o shall be by l!orhymlhghbyﬂutd-mﬂ:{aﬂaunﬂm
stated hercin wnlexs g anothet sddress by sotice to Borrowwr. Any potice o
mmmuwwm-nhw»mmmnwcm
received by Lendor, If any netice reguired by this Secarity ) s equired under
Law, the Applicablc Law reqairement will satisfy the ponding ey ander this
Instrement.
002004904649 ,
o,
P www Form 3047 4%
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requires in connection with a notice of tranafar of servicing. If the Note s sold and theseafter the Loan jo
mhdbynlmn&uvbuo&a(h:lhp.&n«d&enm the mongage koan servicing obligations
 Borrower will remaln with the Loan Servicer or be transferred to » Lown Sarvices and are bot
mssumed by the Nate parchaser unless aiharwise provided by the Note purchaser.

Naither Borrower nor Lendar mary commsnce, join, or be jolned to srry judicial sctioo {(as skher an
individwal litigant or the samber of & tlam) that artses from the other party's acticts pursmani ko this
Security Imtrument or that slleges that the other party bas brasched any provision of, or any duty owed by
resson of, this Secwrity Instrument, weel) such Borrower or Lander hag notified the other purty (with such
solice given in compliance with the requirementx of Section 15) of such allegud breach and afforded the
othey party bareto & reasomable perind after the giving of such motice t» take cosrective action. Jf
Mmmm-mmmmmmmmmum.ham
peciod will be & d to be ble for purposes of thic psragraph. The aotice of accalerstion and
opportenity to cure given to Borrower parzmnt 1o Sectien 22 and the notice of scceleration ghves to
Bmpmwhmglththhmﬂwmywuhm
action provisions of this Sect

n. Bmwuwhwmnwm&m are those
nwmdum(:mm:-m poliutaais, or by Bavt L-w-ad&.
- oo other flammable or taxie petrolewm prod
and herbicides, volatlle solvents, riale =h or fi Sdelryd ﬂMﬂm
®) "’ 1 Law" [ hwn&h\nofﬁejmwu'hmmhwhlaum
relate to health, safety or eavi l ction; (9 "B | Clesasp® lnciedes any response

action, nnnﬂdacﬂnn.mmvﬂadhn % deflned 0 Enviccnmental Law: and (d) an "Enviroamental
Condiion” wmeans a condition that can camse, contribwte to, or otherwise trigger so Eoviroemesml

Chaanup.
B«m-hﬂ-ma—:wpaﬁ(hm wse, disposal, storage. or rek of any Haxard
Sulsmnres, or theeaten 10 rel xay H: on or in the Property. Barrower shiall aot do,

noe allow acyona el 10 do, anything affecting the Froperty (a) that is in viclation of aay Enviroaments
L-wtb)wuduuunxmmlwm or {c) which, duc 10 the presence, wse, or relexse of &
Hazsrd a conditien thal sdversely affaces the value of the Propesty. The
two wentences shall not spply o the presmnce, uwse, or sinmge on the Property of annll quantides of
Hmﬂn-m«s&ﬂnww»hw&mwm“ulb
malnienance of the Praperty (locleding, bet not lmsited to, in prodacts).
shall p ,,wmmmuwmywmmw:
an&cmhnbynymuﬂornoﬂmwuphmmhﬁﬂhhmuﬂm
) or Envi | Law of which Barrowsr bas acoml kmowiedge. @) any
Enoviranmantal Condition, including bat nat Simised to, any spilitng, leaking, dbcharge, relcase or threat of

-nmoruyﬂwsm and (c) any cnoditoa d by the p we or relesse of &

H Sub which adv ty affacts the value of the Property. ll’nommuhm onsnndned
bymymnrug-lwyﬂhdly or any private party, that amy r i or other

Nothing hereln sball aoase amy obligetion on

wcnusoies | =8

qﬂmw .  emrres . Fown 3041 4701
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NON-UNTFORM COVENANTS. Borrower sad Leader further covenaat and agree as follows:

2. ; Runediss. Lendor shull give notice to Borrowsr prics to scoseration
folluwh;hm-hﬂdmm«-:—mhwmnymm@umwh
to sonaleration under Seotion 18 onless Applicablo Luw provi otharwise). The notice shall specify:
(l)thoddhm.l;o)the-nlmrnﬂdummd‘nk;(o)ndm.nuh.mnsotm&u&-
dats the notios is givan to BarTower, by which the defaalt must ba oured; and (d) that failure to cure
hmmcbmhmmhhmmmhmﬂm«hmom
hymgmm-a.h“tb”ﬂhhlpw—-ﬂa‘asd-hoﬂbmm The notice
shall further inform Borrower of the right to relnmate after sccaleration end the right to assart in the
foreolosure proossding the non-existance of & dafenlt ar any other dafmas of Barrower o acosleration
and forsclosurs. If the defanlt is not cored on or bafare the dats spacified in the notics, Lendsr st g
option may require smmediate pey o full of all sures vecursd by this Recurity Instrument
ﬁmmmwnquumhm—wwpm Leder
Mh-&ﬂmoﬂhﬂﬂwhﬂnﬂhwmﬁ.ﬁ-md&pwﬂdh%mu
incinding, bul not limiled 1o, ressonsbls attornays’ fase and anets of title evidence, all of which shall
be additional suzn s sscursd by this Sacurity Instrosaent.

23. Releaya. Upu-hymlnfdlmmdbylﬂs&cﬂtymu&mﬂylmmt
shall become null and vold. Lesder shail relesse this Secwrity Instrumeent. Borrower shall pay any
recondation costs. Lender may charge Sarrowes a foe for relsssing this Security Instrament, but oaly Hf the
foc Ix pmid to o third party for services rendered and the charging of the foe is permitid wnder Applicable
Law.

24. Homoestead Waiver. Bmﬂuﬂrﬂnulwmmhhhwy}nm
exteat allowsd bry Applicable 1aw.

3. Waiver of Appraisal Rights. The laws of South Carclina provide thut in sy real astare
P a defendant agaiat! whom a persouad or saked may withia 30

days after the sale of the oorigaged property apply 1o the cowet isal. The
| ]

i
i

defickeoty owing
LAW, THE UNDERSIGNED HEREBY WAIVES AND RRLINQUISHES THE STATUTORY

AFPRAISAL RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORBCLOSURE SALB -

WILL BE APPLIED TO THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE
MORTGAGED PROFERTY. This watver shall not apply 50 long s the Propasty Sa wsed a3 a dwelling
pisce i3 defined in Sectien 12-37-258 of the South Carnliaa Code of Laws.

2. Future Advenoss. The liea of this Secarity Instnsment shall sacure Mie axistiag indebiedness

ender the Noa aod acy foture advances made wader this Security Instrwment mg to 250% of the originsl
principal mwount of the Note plus luterest theveon, sfiorneys’ faes and cowrt conts.

002004904649 : _%
. L
QR 4A®C) rom rees 2038 Porm 3841 Y
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BY SIGNINGC BELOW, nmmuuwmhlmummmm
executed by Bosrower and recorded with it

. Secwrity Instrunsent snd in any Rider

ROD

M ©ew0e .01
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Levinaton
T Reas ™M g

eLNL.

- Pruce W. avaner

Persoaxlly appeared bafore me this day and acknowiedged

Detolime. 1272872007 3:42.35 Pma

Caunty -

4o hereby certify that

002004904549 . X
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8ch-¢ui- A to JMortgage of Gardner

ALL THAT CERTAIN PIXCE, PARCEL OR LOT OF LAMD with THR
IMPROVEMENTS THEREOM, SITUATR, LYING AND BRING MERAR THEX CITY Or

ON A PLAT PREPARED FOR LROLA DARLXY BY R.X. COLL JR.,
RLS, DATED FEBRUARY 16, 1966 AMD RECORDED MARCH 17, 1966 IN TThax
OFFICE OF THE ROD FOR RICHLAMD COUNTY, 4C 1IN PLAT, ROOK 23

AT PAGE S43.

THYIS BRING THE SAME PROPERTY HERXTOFORE CONVEYXD TO BmRUCE .
GARDMER BY DERED OF WACNOVIA BANK OF DELAWARE, N.A. DATED
SEPTEMBER 17, 2007 AND RECORDED OCTOBER 26. 2007 IN THE OFWrice
OF THR REGISTER OF DEEDS FOR RICHLAND COUNTY IN DEXD/RECORD BOOX
1370 AT PAGE 1416.

SUBJIECT TO RESTRICTIVE COVENANTS RECORDED IN DERD/RECORD BOOX
1370 AT PAGE 1616.

THMS# 24203-10-04
PROPERTY ADDRRSS: 104 ABRAHAM STRERT, COLUKBIX 8¢C 29203

Richiend ROD
LeopRY "M Doy

File No:1 R-37547 AMYATLAW
BOX

This docusment s not 1o scale ”.
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ASSIGNMENT OF MORTGAGE

FOR VALUE RECEIVED, the receipt and sufficiency of which are hereby acknowledged, the undersigned, does
hereby grant, bargain, sell, convey and assign unto CitiMortgage, Inc., at 1000 Technology Drive, O'Fallon, MO
63368-2240, all its right, title and interest in and to that certain Mortgage executed by BRUCE W. GARDNER in favor
of Mongage Electronic Registration Systems, Inc., as nominee for CITIMORTGAGE, INC. dated DECEMBER 14,
2007 which mortgage appears of record in Book 1388, Page 1494 of the records of the RICHLAND County Register of
Deeds, South Carolina, together with the note, debt, and claim secured by said mortgage, in the principal sum of
$82.800.00 and all monies due or to become due thereunder with the interest thereon. The effective date of this
Assignment of Mortgage was on or before 04/1509. -

LEGAL DESCRIPTION: (See attached exhibit A)

Al referenced rccordmgs are in the Register of Deeds Office for R]CHLAND County, South
Carolina, unless otherwise noted herein.

IN WITNESS WHEREOF, the undersigned has caused this instrument to be executed by its duly authorized
officer, on this 17TH day of APRIL, 2009.

. as nominee for

S ‘(’ “ /A !. A 4Llfl‘
A T X TN ATE,
assignment ©! Mort

794
WIT : Bo °k717272005?1312009 1\-.58';; 490 state Tax: $0.00
NES 200903 ounty Tax:
ﬁé%% DATE: /97/3// |

'- \\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

TIT!

gage

STATEOF
. 'cwrmror LR

PERSONAILLY, came and appeared before me, the undersigned authority in and for the jurisdiction aforesaid
Aaron Menne, with whom I am personally acquainted and who acknowledged that (s) he is the Vice President of the
within named Mortgage Electronic Registration Systems, Inc., as nominee for CITIMORTGAGE, INC. and that (s) he
signed, sealed and delivered the within and foregoing assignment on the day and year therein mentioned for and on
behalf of said corporation, and as its own act and deed for the purpose therein mentioned, having been first duly
authorized so to do.

Witness m&séﬁj;ture official seal on this, the 17TH day of APRIL., 2009.
D‘%anvv - .

NOTARY PUBLIC
My Commission Expires: - : ALEX D CROSSMAN
Notary Public - Notary Seal
State cf Missouri
St Charles County
Commission #08672776

My Commizsion Expires 11/! 04/2012

—» o f A

PLAINTFFS |

" ENGAD 800-531-6989
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Schedule A to Mortgage 6£ Gardner

ALL THAT CERTAIN PIECE, PARCEL OR LOT OF LAND WITH THE
IMPROVEMENTS THEREON, SITUATE, LYING AND BEING NEAR THE CITY OF
COLUMBIA, IN THE COUNTY OF RICHLAND, STATE OF SOUTH CAROLINA,
THE SAME BEING SHOWN AS LOT NUMBER 220 ON A PLAT OF GREENVIEW BY
COLUMBIA ENGINEERING COMPANY DATED APRIL 28, 1950, REVISED
SEPTEMBER 4, 1951 AND RECORDED IN PLAT BOOK O AT PAGE 136 IN THE
CLERK OF COURT OFFICE POR RICHLAND COUNTY SC. ALSO, BEING SHOWN
ON A PLAT PREPARED FOR LEOLA DARLEY BY R.E. COLLINGWOOD, JR.,
RLS, DATED FEBRUARY 16, 1966 AND RECORDED MARCH 17, 1966 IN THE
OFFICE OF THE ROD POR RICHLAND COUNTY, SC IN PLAT/RECORD BOOK 28
AT PAGE 543.

THIS BEING THE SAME PROPERTY HERETOFORE CONVEYED TO BRUCE W.
GARDNER BY DEED OF WACHOVIA BANX OF DELAWARE, N.A. DATED
SEPTEMBER 17, 2007 AND RECORDED OCTOBER 26, 2007 IN THE OFFICE
OF THE REGISTER OF DEEDS FOR RICHLAND COUNTY IN DEED/RECORD BOOK
1370 AT PAGE 1416.

SUBJECT TO RESTRICTIVE COVENANTS RECORDED IN DEED/RECORD BOOK
1370 AT PAGE 1416.

TNS# 14203-10-04 }
PROPERTY ADDRESS: 104 ABRAHAM STREET, COLUMBIA SC 29203

7

BRIAN €HAR
File No: R-27547 ‘ ATT'OF?NEYL/SLETSLF:\FVEvt

P Q. BOX 8428
WEST COLUMBIA. SC >p++-




IN THE COMMON PLEAS COURT OF RICHLAND COUNTY, SOUTH CAROLINA

)
CitiMortgage, Inc., )
. | ) . CASE NO. 2010-CP-40-1571
Plaintiff, ) ‘
)
Vs, )
Bruce W. Gardner )
Defendant(s). )
)
)
)
AFFIDAVIT
STATE OF MISSOURI

N ) SS.
ST. CHARLES COUNTY)

W Rothermich, being first duly sworn on oath, deposes and states as follows:

1. I am‘_employea by CitiMortgage, Inc. as a Document Control Officer. In that capacity, 1
am authorized to execute this affidavit on behalf of CitiMongage, Inc.. The statements made in this
Affidavit are based on my personal kﬁowledge. '

2. ~ For convenience, the following party or parties listed on the Note are referred herein as
“Borrower”: Bruce W. Gardner. | | |

3. In my capacity as a Document Control Officer, I have access to CitiMortgage, Inc.
business records, including the business reéords for and relating to the Borrower’s loan. I make this
éfﬁdavit based upbn my review of those records relating to the Bénower’s loan and from my 6wn

personal knowledge of how they are kept and maintained. The loan records for the Borrower are
maintained by CitiMortgage in the <‘:our_se of its regularly conducted business activities.

PLAINTIFF'S (.
HIBIT ~

SC - Affidavit , ' 1



4. Borrower executed a Note dated December 14,

2007, for $ 82,800.00 secured by a

. Mortgage on a property located at 104 Abraham Street, Columbia, SC 29203-5002. CitiMortgage,

Inc. is the servicer of the loan and holds the note __X___; or CitiMortgage, Inc. is the servicer of the

loan and is authorized to act on behalf of the holder of the note )

5. The Borrower has defaulted on his/her payment under the Borrower’s loan

documents. The Borrower’s default on the Note and Mortgage has not been cured, and the loan

balance has been accelerated making the entire balance due and owing pursuant to the terms of the

loan documents.

6. As a result of the Borrower’s default, the Borrower owes, as of 07/12/2012, the

following itemized sums of money, exclusive of fees and costs:
Principal Balance

Interest Due from 08/01/2008 through
07/12/2012 at 6.375%

Pre-Acceleration Late Charges
Escrow

Escrow  Deficiency-Real  Estate
Taxes Paid in 2011 $2,416.51 '

Escrow  Deficiency-Real  Estate
Taxes Paid in 2010 $2,427.43

Escrow  Deficiency-Real  Estate
Taxes Paid in 2009 $2,367.00

Escrow Deficiency-Real  Estate
Taxes Paid in 2008 $1,432.32

Hazard Insurance
$3,378.37

Mortgage  Insurance Premiuny/

Private Mortgage Insurance
$0.00

SC — Affidavit 2

$82,254.59

$ 20,696.09

$206.56

7



Credits
$0

Total Escrow

Broker’s Price Opinion/Abpraisals
~ Property Preservation ‘
Property Inspections

Suspense

Miscellaneous Charges/Credits as Follows:

Interest on Escrow Advance

Less Unapplied Funds

Subscribed and swom to before me

O /‘ day of ;. ,,/\, 20 lﬁ,-... by

w Rotherm'lch

Notary Public

oo b FAM
y

State of 111 50% |
My commission explres Xz }3

Personally Known _ OR
Produced Identlﬁcatlon [ i
Type of Identlﬁcatlon Produced

1\«:;&

SC ~ Affidavit

TOTAL

Date:

$12,021.63
$168.00
5158.50
$671.50

$0

$693.85
$0

$116,870.72

l . | ' i .

/ /!

'\//( \(\\‘L// KK / \\ /\( )"I(
AFFIANT W Rothermlch )

Document Control Officer

Y- L2

TAMMI L. BOWLBY
Notary Public - Notary Seal
tate of Missouri
St. Charles County
| Commission #12308355
My Commission Expires February 28. 2016

50



STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND : CASE NO.: 2010-CP-40-1571

Citimortgage, Inc.,

Plaintiff(s)
VS. AFFIDAVIT IN SUPPORT OF
PLAINTIFF’'S REQUEST FOR
Bruce W. Gardner and First Citizens Bank and ATTORNEY’S FEES

Trust Company, Inc.

Defendant(s).

PERSONALLY APPEARED BEFORE ME, Nicholas N. Sears, Jr. / Lora Stuart Cémp / Summer
Hughes Smoot / Tiffiny H. Wolf, Attorney at Law, who, upon first being first duly sworn, does
state as follows:

1. He/she is fhe Attorney for the Plaintiff‘above named

2. | He/she was admitted to the South Carolina Bar and since that time has been engaged in
private practice within the state of South Carolina. Presently he/she is an associate with
Johnson & Freedman, LLC, Attorneys and Counselors at Law, of Atlanta, Georgia, and is
engaged in the practice bf law, primarily prabticing foréclosure law on behalf of Ien»ders.

3. He/she is a member of the South Carolina Bar Association.

4. He/she has represented the Plaintiff in the proceedings which have been pending before
the Court concerning the foreclosure of Plaintiff's mortgage.

5. He/she incorporates herein. Rule 1.5 of the South Carolina Rules of Professional
Conduct, which concerns the setting of attorney’s fees. He/she calls the attention of the Court to
the case law decisions by the Supreme Court of South Carolina concerning the factors and
criteria which should be considered in the setting of attorney's fees. He/she relies upon the
discretion of this Court in the determination of the amount of fees based, among other things,

upon the Court's file herein as well as the Court's knowledge of the litigation between these




parties which reflects the difficulty of the services rendered, the time necessarily expended, the
result accomplished, the fees which ére customarily recommended by the Federal National
Mortgage Association which are a flat fee.
6. The time spent in this ma_ttef as set forth more fully hereinafter was necessary to the
protection of his/ﬁer cliént’s interests.
7. The undersigned, in accordance with his time and expense records, states to the Court
his estimation that the time necessarily expended by his/her firm in handling the matter was
significant.
8. Based upon the criteria which have been held to be relevant in setting of attorney’s fees,
the undersigned, on behalf of his/her client, requesté that this Court review the file herein,
together with this Affidavit, and this Court's Judgment for Foreclosure and Sale, which
specifically awarded the Pla.intiff attorney's fees, and grant judgment in favor' of the
undersigned’s client against the Defendant mortgagor(s) in a sum which may be determiﬁed by
the Court to be reasonable for aﬁorney’s,fees, costs and suit money.
9. | Accordingly, the undersigned respectfully seeks an awarding of attorney’s fees of
A )
| N:::holas N. Sears, Jr., SCBar No.: 78031

Lora Stuart Camp, SC Bar No.: 68633

Summer Hughes Smoot, SC Bar No. 80070

Tiffiny H. Wolf, SC Bar No.: 16149
ATTORNEY FOR THE PLAINTIFF

$1.800.00 through the date of this hearing.

Pl b At

Sworn To Befpre Me, this /ﬂé

day of _ 7/0/ 2
\\‘\\\ Q\E |. £q O”’/,,
Notary Iéubhc %r the State of Georgia *‘Qb LOTARY 4(,

My Commlssnon Expires: 0 7- 28, Zﬂ/}/ 7 EmeES

{ GEORGIA
PR\L 25, 2014
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2 records matched your searchs:
MIN: 1000200-0045847449-5. Note Date: 10/19/2007 MIN Status: Inactive

Servicer: Phone: (800) 304-9786

Mt. Laurel, NJ

If you are a 'borrower on this loan, _yoU can . ;. ==-: to enter additiona! information ahd
display the Investor name. :

MIN: 1000115-2004904649-5 Note Date: 12/14/2007 MIN Status: Inactive

Acservicer: o ceiias o Phone: (800) 283-7918
O'Fallon, MO

If you are a borrower on this loan, you can 3.z, 7z - to enter additional information and
display the Investor name. ‘

For more information about Mortgage Electronic Registration Systems, Inc. (MERS) pleasegoto -. .~ . . = .-

RIS Aechns i
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MERS® ServicerlD - Investor . - rage 1 of |

Select borrower type and enter bprrower information_ to see Investor for MIN 1000115-2004904649-5.

< Investor for Individual Borrower

Your entries may be either upper or lower case.
Fields markedare required.

¥ {ast Name: gardner

# son: ” - &b WD

By checking this box, the borrower or borrower's authorized representative is attesting to the fact that he or she is in
fact the borrower or borrower's authorized representative for the loan in question. Additionally, borrowers wishing to learn the
identity of their loan's investor must confirm their identity by entering their last name or corporation name as well as their SSN

or TIN. If this information does not match the information contained in the MERS® System for the borrower of the loan, the
. investor information will not be displayed. Borrowers should verify the results with their loan servicer.

3
e

. Submit :
Investor for Corporation/Non-Person Entity Borrower

Your entries may be either upper or lower case.
Fields markedare required.

* Corporation/Non-Person Entity Name:

B Taxpayer Identification Number:

e

ki By checking this box, the borrower or borrower's authorized representative is attesting to the fact that he or she is in

fact the borrower or borrower's authorized representative for the foan in question. Additionally, borrowers wishing to learn the
identity of their loan's investor must confirm their identity by entering their last name or corporation name as well as their SSN

or TIN. If this information does not match the information contained in the MERS® System for the borrower of the loan, the
investor information will not be displayed. Borrowers should verify the results with their loan servicer.

Submit

Servicer: - .. SLETL A Phone: (800) 283-7918

O'Fallon, MO

»)! Investor: Fannie Mae

___ Close Window

https://www.mers-servicerid.org/sis/investor 7/10/2012



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND | c/A NO.: 2010-CP-40-1571
) - | SPECIAL REFEREE'S ORDER OF
 CitiMortgage, Inc., JUDGMENT OF FORECLOSURE AND
a I | SALE DECREE
vs. ‘ (Non-Jury)
Bruce W. Garduer and First Citizens Bank (Not Eligible for HAMP).

and Trust Company, Inc.,

0101

Defendants. (D6ﬁ01§ncy Walved?:: 1 3
(Filc No. 4088.01014) < m -
RILEY POPE & LANEY, LLC ~ Bruce W. Gardner L LFE e
Attorneys for Plaintiff _ ProSe . el
| &
o

Pursuant to Rule 53 SCRCP, the above entil as referred fo the undefsigned to
make appropnate ‘findings of fact and conclusions 6t law with authority tow' enter a final judgment
in this cause without further order of court. Any appcal from ‘this Order shall be directly to the
South Carolina Court of Appeals. ' : :

This matter came before the Court on Marth 9, 2016, for a hearing on Plaintiff’s Motion
for Summary Judgment.- Preserit at the hearmg representmg the Plaintiff was Peter M. Balthazor.
The Defendant Bruce W. Gardner appeared, pro se.

This is an action for a forcclosure of a mortgage of real property located in Richland
County, South Carolina. Plaintiff filed and served a Motion for Summary Judgment supported

by an Affidavit and attachments on July 20, 2015. Defendant has not filed any counter-affidavits
prior to the hearing as required by Rules 6(d) and 56(¢), SCRCP.
 STANDARD

Summary ‘Judgment is warranted only if there is no genuine issue as to any material fact

and the moving party is entitled to & Judgment as a matter of law. Rule 56(c), SCRCP. “In

determining whether any triable issues of fact cx1st the evidence and all inferences which can be

reasonably drawn from the evidence must be viewed in the light most favorable to the non-

moving party.’ Bloom v. Ravoira, 339 S.C. 417,529 S.E:2d 710 (2000). The moving party has

the initial burden: of demonstrating the absence of 2 genuine issue of material fact. However,

nce the party movmg for summary judgment meets the initial burden of showing an absence of

.....

%“27 - -
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evidentiary SUpport for the opponent’s case, the opponent must come forward with specific facts
showing there is & genuine issue for tnal » Garvin v. Bi-Lo, Inc., 337 S.C. 436, 523 S.E.2d 481

(Ct. App- 1999). T he opponent cannot merely rely upon the pleadings, but must submit some

additional ewdence creating a genuine issue of material fact.
“Generally, the party seeking foreclosure has the burden of establishing the existence of

the debt and the mortgagor’s default on that debt. Once the debt and defauit have been

established, the mortgagor has the burden of estabhshmg a defense to foreclosure such as lack of

consideration, payment, or accord and satisfaction.” Bell, 385 S.C. at 374-75, 684 S.E.2d at 205

(internal citations omitted).

In support of its motion, Plaintiff submitted an Afﬁdavit? rfom Marc Handley, Vice

President — Document Control for CitiMortgage, Inc., the se i mortgagé loan. The

Affidavit estabhshed the authenticity of the Note and Mortgage ‘ f the loan agreement,

requirements regardmg notice. As no counter-z

presented, the ev1dence before the Court is uncontested. ed upon the uncontested evidence,

the Court makes the following findings of fact and conclusig
' FINDINGS OF_ FACT:

1) The Lis Pendens. was files
2) The Summons and Complamt were filed on March 9, 2010.

3) Service was made upon the Defendants as shown by the proof of service filed

__Rof law:

herein.

4)
Affidavit, Notme or Order filed herein.

5) The Defendants and all attorneys of record were notified of the time, date, and
place of the heanng in this matter.

6) Accordmg to the affidavit filed herein, a good faith: investigation did not
determine that the Defendant, Bruce W. Gardaer is in the military service and therefore entitled
under the Servicemembers’ Civil Relief Act (SCRA) of 2003, 50 U.S.C. § 501 et.

Tﬁe Defendant First Citizens Bank and Trust Company is in default as showo by

to protectlon
seq., or any amendments thereto.
7 For value received, Bruce W. Gardner made, executed and delivered a note

("Note") dated December 14, 2007, promising thereby to pay to the order of CitiMortgage, Inc.

Pt |



he sum of Eights; Two Thousand Bight Hundred and 00/100 ($82,800.00) Dollars, with interest

at the rate of 6.375% per annum, with a current rate of 6.3750% per annum. Other terms and

condmons are stated in the Note, which is of record herein.
8) To better secure the payment of the Note described above Bruce W. Gardner

made, executed, gnd delivered to Mortgage Electronic Registration Systems, Inc. (MERS) as
nommee for CitiMortgage, Inc. a certain real estate mortgage ("Mortgage") in writing, dated

December 14, 2007, covering real property in Richland County, which is the same as that

described in the Complamt The Mortgage was filed in the Office of the Register of Mesne

Conveyances/Register of Deeds for Richland County on December 28 2007, in Book 1388 at
in by assignment dated

Page 1494. Thereafter the mortgage was assigned to the Plaintiff
April 17, 2009 and recorded May 13, 2009 in Book 1520 at Page 3794 in the Register of Deeds

Office of Rlchland County.
9) The Mortgage evidences and secures‘th

mortgagee to, Or on behalf of, the mortgagor and constitt

mortgaged premlses. e
10)  The Plaintiff is the real part ¢ in‘interest pt suant to SCRCP 17(a) and is entitled

to enforce the terms of the subject Note :ahd Mortgage. The uricontested affidavit filed in support

of summary Judgment attests Jthat Plaintiff is the lolder of the Note and Mortgage. Moreover,

of the original Note and Mortgage which were supplied for

* Plaintiff’s counsel is in possessxon
the Court’s rewew at the hearmg on thlS matter.
11) The titleholder of reeord of the subject property as of the ﬁlmg of the Lis Pendens
in this action is Bruce W. Gardner;: who is the original mortgagor.
12) Any notice required by the terms of the Note and Mortgage or by state or federal
s has been given to the applicable Defendants prior to the commencement of this action.
13) The loan evidenced by the Note and Mortgage is serviced by a servicer

articipating in ‘the Home Affordable Modification Program (HAMP). It is not owned,
ac. Based on the allegations in the

odification, the Court finds that there

statute

p
securitized or guaranteed by Fannie Mae or Freddie M

Complaint that the subject loan is not cligible for HAMP m

are no HAMP 1ssues to be resolved before foreclosure is order

14)  As stated in the Certification of Exemption from Administrative Order 2011-05-

subject of this action is not an “owner occupied

ed or the sale is commenced.

02-01 filed hereit}i, the real property which is the
I |
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dwelling” as defined in the Order. Moreover, Defendant admitted receiving notice of foreclosure

ention but that he failed to respond within 30 days of its delivery.
15)  The Note payments which became due on September 1, 2008, and subsequent

interv

months, have not been made as provided for therein, and the Plaintiff, as the holder thereof, has

elected to require immediate payment of the entire amount due thereon and has placed the Note
and Mortgage in the hands of its attorney for collection by foreclosure.

16) The sum of $2,947.00 is a reasonable fee to allow as attorney’s fees for Plaintiff's
attorney for services pcrfprmed and anticipated to be performed until final adjudication of this
action, under the terms of the Note and Mortgage. The inclusion of services anticipated to be
performed until final adjudication contemplates completion of this‘matter within a reasonable

time and does not include exceptional circumstances delay1 : conc

time.
17)  The amount due and owing on the Note
Note, and other costs and expenses of the within f

the Note and Mortgage, is as follows:

(a) Principal amount due as of September:1;:2008 ~$82,254.59
Y Interest from August 1, 2008 to April 5, 2015 ’i "at & current $35,015.87
rate of 6.3750%:
Additional Per chm Interest through 9/2016 $4.870.21
| (c) Advances i
Property Inspectmns, BPOs, Apprmsals $1,702.50
Property Taxes $13,728.58
Escrow $5,993.69
Prior Counsel FC Fees/Costs : $2,373.00
Servicing Fees (Interestf-'Adcnied on Escrow Advances) $2,852.64
d) Late charges $0.00
(e) Costs of collection prior to hearing (service of process, $25.00
filing fees, etc. -
Attorneys Fee ‘ $2,947.00
Total debt secured by Note and Mortgage, including $151,763.08
interest to date shown
I

Interest for the period from the date shown in
above stated rate to be added to the above

judgmcnt debt entered herein and inte

B
fw?‘ o A
o 98

(b) above through the date of this judgment at
stated "Total Debt" to comprise- the amount: of the
rest after the date of judgment at the rate of 6.3750% per




annum (pursuant to the terms of the Note and Mortgage) on the Judgment debt should be added
to such Judgment debt to comprise the amount of Plaintiff's debt secured by the Mortgage

through the date to which such interest is computed.
18)  The Plaintiff is seeking the usual foreclosure of the mortgage and although

deficiency was demanded in the Complaint, Plaintiff now wishes to waive the right to a personal

or deficiency Judgmcnt pursuant to Rule 71(b) SCRCP.
19) The sale is subject to assessments, county taxes, existing easements, easements
and restrictions of record, and other senior encumbrances.

20) The following Defendant claims or may claim a lien upon or interest in the

ere is a surplus from the.

sale of the SubjCCt property, the validity, priority and amount will be determined at
a hearing subsequcnt to the sale, in accordance with Rule 71( RCP. The Clerk of

in so much as it pertains to the

subject property or are otherwise involved in this matter. In the eve

Court/Register of Deeds is hereby ordered to release fsat

property which is the subject of this action:

. First Citizens Bank and Trust Company by virtue of a mortgage not to
exceed the amount of $25,200.00. and reco. ed':'january 16, 2008 in Book
R1392 at Page 3563 in the Office-of the Register of Deeds for Richland
County. Any such interest in or lien upon the property is junior and

subordinate to Plaintiff's morigage.
CONCLUSIONS OF LAW
ITIS THEREFORE ORDERED, ADJUDGED AND DECREED:
1) The Plamuft‘ s Mortgage should be declared a first mortgage lien and Plaintiff should
gage and the mortgaged property should be ordered sold

have judgment of foreclosure-of the mort;

at public auction after due advertisernent.

2) The Court finds that there are no HAMP issues to be resolved before forcclosure is

ordered or the sale is commenced.

3) The Court also finds the real property is not an “owner occupied dwelling” as defined in

the May 2, 2011 Administrative Order, and is therefore exempt from said Order.
4y The Defendants named herein, and all persons whosoever claiming under Defendants, are

forever barred and foreclosed of all right, title, interest, equity of redemption or lien in the said

mortgaged prcmlses so sold, or any part thereof.
5) Pursuant to Rule 53, SCRCP, this Order shall constitute 2 final judgment.

B -
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6) There is due to the Plaintiff on the Note and Mortgage set forth m the Complaint the sum

of $151, 763. 08 as set out in the Findings of Fact supra.
7) The amount due in the preeedmg paragraph (the "Total Debt" as set out in the Findings of

Fact supra, and later accrued interest on the principal), shall constitute the total judgment debt

due Plaintiff and shall bear interest hereafter at the rate of 6.3750% per annum. The amount of

hall be subject to increase to permit the Plaintiff to recover additional costs,

commissions and- expenses not included in the judgment figures set forth herein. It may also

include supplemental compensation for attorey’s services not: contemplated by the

the judgment )

increase to
initial fee awarded. Jurisdiction over the fee award and total debt is reserved to facilitate the
sment and payment of any such costs and/or supplcrnental com ;

asses
costs, commissions and expenses may be established by statement andshall be adjudicated by

the Court thhout further finding.
8) The Defendants liable for the aforesaid Judgm debt_mcludxng mterest at thc rate of

6.3750% per annum shall on or before the date of, sale of the property heremaﬁer described, pay

to the Plaintiff, or Plaintiff's attorney the amount of Plamtlff‘s debt as aforesaid, together with the

costs and dlsbursements of this action.

9) On default of payment at or before the ﬁine herein':{n‘dicated the mortgaged premises

described in the Complamt, as heremaﬁer set forth, shall be sold by the Special Referee, at

12:00 p.m. at the County ‘Courthouse in Richland, South Carolina, on some
and should the regular day of judicial sales fall on a legal

public auction, af

convenient sales- day hereafter (

holiday, then and in such event, the sales day shall be on some other day appointed by the

Court), on the followmg terms, that is to say:

10) For cash: The Special Referee will require, at the time of the bid, a depos1t of 5% of the

the bld (in cash or equivalent) same to be applied to purchase price if compliance is
the deposit may be forfelted without further hearing

amount of
made, but in the event of non-compliance,
plied first to the costs of the action and then to plaintiff's debt. Should the successful

and ap
quired deposit at time of bid or

bidder at the regu‘larly conducted sale fail or refuse to make the re
ly with the other terms of the bid within twenty (20) days, then the property may be re-sold

comp
s Day, but at the risk of the defaulting

on the same terms and conditions on some subsequent Sale

bidder(s).
3,(({,«/ )
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11) Interest on the balance of the bid shall be paid through the day of compliance at the rate

of 6.3750%.
12) Purchaser shall pay for any statutory commission on sale from the proceeds of sale, deed’

preparation, costs of recording the deed, and deed stamps.

13)A personal or deficiency judgmeént having been waived, the blddmg will not remain open
after the date of sale and compliance with the bid may be made immediately.

14) The sale is subject to assessments, county taxes, existing easements, easements and
restrictions of record, and other senior encumbrances. |

15) The Special Referee, will, by advertisement according to law, give notice of the time and
place of such sale and the terms thereof and will execute to the pur aser, or purchasers, a deed
to the premises sold. The Plaintiff, or any other party to thls‘ tion, m; Become a purchaser at
such sale, and if, upon such sale being made, the purchaser, or

with the terms thereof within twenty (20) days aft conclusion of ‘the bidding, then the
next or:some other subsequent

hould fail to comply

Specml Referee, may advertise the said premises ; for:sale on
sales day at the risk of the highest bidder and so-from time to time thereafter until a full

compliance shall be secured. B _
16) In the event an agent of the Plam’uff does not appear at the time of sale, the within

t;the pext available sales day upon the terms and

property shall be withdrawn from sale and
conditions as set forth in this Judgment of Foreclosure and Sale or such terms as may be set forth

in a supplemental order.
17)If Plaintiff is the successful bidder at the sale, for a sum not exceeding the amount of
costs, expenses and the indebtedness of Plaintiff in full, Plaintiff may pay to the Special Referee,

only the amount__ of the costs and expenses crediting the balance of the bid on Plaintiff's

- indebtedness.
18) The Spemal Referee will apply the proceeds of the sale as follows:

FIRST: To the payment of the amount of the costs and expenses of this action, including
any Guardian Ad. them fee or fees of attorneys appointed under Order of Court;
NEXT: To the payment to the Plaintiff or Plaintiff's attorney of the amount of Plaintiff's

debt and interest (including attomey fees) or so much thereof as the purchase money will pay on

the same;
NEXT: Any surplus should be held pending further Order of this court.

Fyane : S e
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19)In the evént the successful bidder is other than the Defendant(s) in possession of the
subjeci property, upon full compliance and title by deed from the Court vested into ‘such
purchaser, and upon issuance of a Writ of Assistance by the Court, the Shériff of Richland
County is ordered and directed to eject and remove from the premises the occupant(s) of the
property sold, together with all persopal property located thereon, and put the successful
purchaser or his éssigns in full, quiet, and peaceable possession of said premises without delay,
and to keep said successful bidder or his assigns in such peaceable possession.

20)In the event the successful purchaser is someone other than the Defendant(s) in
possession of the subject property, and the occupants have 'voluntari)_ly vacated the property or
have been ejected from the prbperty leaving furnishings, fixture
the

3.

d items not subject to
Zourt is vested into such

Plaintif’s Mortgage is said property, and title by deed fro
ishings, fixtures and

purchaser, the Purchaser is authorized to remove from the pfope
items not subject to the lien of Plaintiff’s Mortgag . The: personal iﬁrq erty, being deemed
abandoned, shall ;be removed by the Purchaser or 1ts %gents fr the sub_]ect pfoperty by placing
said property on the public street or highway or by any oth

21)In accord:imce with S.C. Code Ann. §30:9:31, the deec
said sale shall be indexed by the R.M. C in the name of theowner of record of subject property

d of conveyance made pursuant to

immediately priot to execution of the deed,as well as in the name of the Special Referee, who

executes such deed as grantor.
22) The undersigned will retain . jurisdiction to do all necessary acts incident to this

foreclosure including,’ but not limited -t(), the issuance of a Writ of Assistance.

23) The following is a description of the premises herein ordered to be sold:

All that certain piece, parcel or lot of land with the improvements thereon, situate,

lying and being near the City of Columbia, in the County of Richland, State of South

Carolina, thé same being shown as Lot Number 220 on a plat of Greenview by

Columbia Engineering Company dated April 28, 1950, revised September 4, 1951
6 in the Clerk of Court Office for Richland

and recorded in Plat Book O at Page 13
County SC.: Also, being shown on a plat prepared for Leola Darley by R.E.

Collingwood, Jr., RLS, dated February 16, 1966 and recorded March 17, 1966 in the
Office of the ROD for Richland County, SC in Plat/Record Book 28 at Page 543.

This being tﬁe same property heretofore conveyed to Bruce W. Gardner by Deed of

Wachovia Bank of Delaware, N.A. dated September 17, 2007 and recorded October
26, 2007 in the Office of the Register of Deeds for Richland County in Deed/Record

ﬂt‘y' : '-V
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Book 1370 at Page 1416. Subject to Restrictive Covenants recorded in Deed/Record
Book 1370 at Page 1416.

TMS No. 14203-10-04

Property Address: 104 Abraham Street, Columbia, SC 29203

~

Honorable Ben N. Miller, I
Special Referee Richland County

April 28,2016
Columbia, South Carolina

Phw
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THE STATE OF SOUTH CAROLINA

b
in The Court of Appeals A 0 9 zo1p

£ iy
6 QJ@QL’“ 3 ‘MQU “45(\9

Appeal from th_e Court of Common Pleads Richland County, South Carolina,

Honorable Ben N. Miller, 1l Special Referee for Richland County

Case No. 2010-CP-40-1571

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, inc., ....Appellant.

NOTICE OF APPEAL TO STAY THE ORDER OF JUDGMENT OF FORECLOSURE AND
SALE DECREE

Bruce W. Gardner Appellant appeals the Special Referee’s Order of Judgment of
Foreclosure and Sale Decree (the Order) of The Special Referee, Honorable Ben N.
Miller, Il of Richland County dated April 28, 2016. Appellantv received the Notice
of The Order on May 5, 2016, via mail attached, Exhibit A and the actual Order,
Exhibit B; via the Clerk of Court on May 6, 2016. Appellant appeals this Order,
pursuant to the following: 1) No Original Note Produced; Fraudulent Assignment,
(MERS never owned the note to assign it); 2) No evidence pursuant to UUC 3 that
- Respondent is the holder in due course; the note and mortgage has been
bifurcated. Fannie Mae bought only a part of the note which is a violation of ucc
3, as well; and 3) ROBO Assignment of Mortgage.

A
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Bruce W. Gardner Pro Se, Appellant

237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2223

May 9, 2016



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Court of Common Pleads Richland County, South Carolina,

Honorable Ben N. Miller, 11l Special Referee for Richland Count

Case No. 2010-CP-40-1571

CItIMOMEZABE, INC.)ereireniiireie ittt e Respondent,

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Appelié'nt

.
i
f

e

CERTIFICATE OF COMPLIANCE

The undersigned certify that this Notice of Appeal to Stay the Order of Judgment
of Foreclosure and Sale Decree of Appellant complies with the South Carolina

Court’s Ordgr.
&ZL@Z /l//él/f?fw/ff e LS

- Bruce W. Gardner Pro Se, Appellant

237 YMCA Road ‘
Lexington, South Carolina 29073

(803) 605-2223

May 9, 2016

Columbia, South Carolina -~ ég



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Court of Commaon Pleads Richland County, South Carolina,

Honorable Ben N. Miller, 1l Special Referee for Richland County

THONL

Case No. 2010-CP-40-1571

] ,:h. o
Respdndent,

prs

CItIMOTEEAEE, INCeyerreevivesseresreassscssssmseresssssssssssssssesesssssass s ssssss s

o

VsS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Appellant.

PROOF OF SERVICE

The undersigned certify that this Notice of Appeal to Stay the Order of Judgment
of Foreclosure and Sale Decree of Appellant, served upon the Respondent, by
placing the same in the U.S. Mail, First class Postage prepaid, addressed as
following on May 9, 2016, as addressed below: '

Guet /Z) }Q%{@//ﬂ// LS

Bruce W. Gardner Pro Se, Appellant
237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2225

Pete Balthazer, Esquire (803) 223—9791
Riley Pope & Laney, LLC

Post Office Box 11412 (29211) @
2838 Devine Street ”'

Columbia, South Carolina 29205 .




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Cdurt of Common Pleads Richland County, South Caroli‘na,
Honorable Ben N. Miller, Il Special Referee for Richland County

RECEIVE])

Case No. 2010-CP-40-1571  SEP 21 2016
Apellate case No. 2016-00086 Court Of'Appeals

CitiMortgage, INC.,.ccvvveienee S et ehe et et e s ek ne bbbt n e r s s s Respondent,

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Defendants,

e erntetraeteteeeabreeeeseaee e bbataees senare st eenereraens Appellant.
ce 23

Of Whom Bruce W. Gardner is the

APPELLANT’S INITIAL BRIEF R

992 WY 124359

Sl

» ‘
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.



STATEMENT OF THE CASE

Respo‘ndent, CitiMortgage, Inc. never established a basic chain of ownership
for Foreclosure. Additionally, respondent, CitiMortgage, Inc. never established
that both the promissory note and rﬁortgage were Iegally executed, delivered,
~ and transferred from th‘e MERS to Respondent.

Respondent, Citil\/lortgage, Inc. never produced a note establishing the MERS
was the Iegal holder of the promissory note. Respondent, CifiMortgage, Inc.
therefore was not a real party of interest and lacked standing to sue App'ellant.
‘Respondent, CitiMortgage, Inc. failed to offer evidence it was the owner or holder
of the note as required by Section 35—3-301 of the South Carolina Code (Supp.).
Appellant contend foreclosure was thgrefore illegal.

~ Respondent, CitiMortgage, Inc; filed a Lis Pendens on March 9 2010 and:a
surﬁmons and complaint was filed on March 9, 2010. The filing of the Lis Pendens
and a summons and complaint on March 9, 2010 was the initiation of a

foreclosure action against the Appellant.

7?\'



FACTS

Appeliant, Bruce W. Gardneris a resident of the county of Lexington, State of
South Carolina. Respondeﬁt, CitiMortgage, Inc. N.A.is a Corporation organized
and existing by virtue of the laws of the United States of America, with its
principal office in the City of New York, State of New York. -

On of about December 14, 2007, Appellant, Bruce W. Warren purchased
property located at 104 Abraham Street, Columbia, South Carolina 29203 from
\/Vavc"novia Bank of Delaware, N.A. and the deed was recorded December 28, 2,007
in Record Book 1370, Pagé 1498. |

n or about December 14, 2007, Appellant, Bruce W. Gardner executed a
Mortgage on proﬁerty located at 104 Abraham Street, Col‘um'bia, South Carolina
29203 to Mortgage Electronic Regis‘tratiqn Systems, Inc. (ME'RS) recorded
December28, 2007 in Record Book 1388, Page 1416.

A mortgage waé assignéd to the Respondent, CitiMortgage, lpc. on April 17;

200S and recorded on May 13, 2009 in Record Book 1520, Page 3794, listing

o | 73,



CitiMortgage, Inc. as‘ the assignee and assignor. There is no record of an
assignment of the mortgage on property located at 104 Abraham Street,
Columbia, South Carolina 29203 to Mortgage Eléctronic Registration Systerﬁs, Inc.

~‘(MERS) recorded December 28, 2007 in Record Book 1388, Page ‘1498 by
Mortgage Electronic Registration Systems, Inc. (MERS) assignor to Respondent,
CitiMortgage, Inc. as assignee.

Appellant, Bruce W. Gardner made a request that Respondent, CitiMortgage,
inc. produce the note of Citi[_\/lort_gage, Inc. and a mortgage on property located at
104 Abrahanﬁ Street, Columbia, South Carolina 29203 to Mortgage Electronic

" Registration Systems, Inc. (MERS) recordedl December 28, 2.007 in Record Book
1388; Page 1498 démonstrates the Respondenf’s lack of ownership of the debt.
Respondent, CitiMortgage, Vln‘c. dia not produce the note for Appellant Biruce
W. Gardner. CitiMortgage, Inc. has a mortgage on the property located at 104
Abraham Street, Columbia, South Carolina 29203. Mortgage Electronic | |
Registration Systems, Ivnc. (MERS) was recorded December 28, 2007 in Record
Rook 1388, page 1498, which demonstrates the Respondent’s lack of |

securitization of the property.

o



ARGUMENTS

A. Did the Trial Judge err in granting foreclosure for the Respondent who
never produced the original note and therefore lacked standing?

| Appeliant argues that the'Trial,Judge erred in granting foreclosure for the
respondent that lacked standing. “Standing refers to a party’s right to make legal
claim or seek judicial enforcement of a duty or right.”. Poweli ex rel. Kelley v. Bank
of Am., 379 S.C..437. (Ct. App. 2008). f’Ge_neraHy, a party must be a real party in
interest to the litigation to have standing.” Hill v. S.C. Dep’t of Health & Envtl.
Control, 389 S.C. 1, 22. (2010).
The Appellant realizes that the requirement of standing is not an inflexible one.
Sloan v. Sch. Dist. Of GreenviHe Cnty., 342 S.C. 515, 524. (Ct., App. 2000).
Regardless, standing is required. The Respondent did not-have standing.

“A mortgage and a note are separate securities for the same debt, and.a
mortgagee who has a noté and a mortgage to secure a debt has the option to

either bring an action on the note or to pursue a foreclosure action.” U.S. Bank



Trust Nat’l Ass’n v. Bell, 385 S.C. 364, 374, (Ct. App. 2990). The Respondent chose
to pursue a foreclosure action. The Respondebnt was therefore required'to meet

all necessary requirements of foreclosure.

“Once the debt and default have been established, the mortgagor has the
burden of establishing a defense to foreclosure such as lack of consideration,
payment, or accord and satisfaction.” /d. The Respondent never established the

debt, and subsequently unsuccessful in establishing the default.

CONCLUSION

WHEREFORE, the Appellant prays that the Respondent judgment granting
foreclosure of the property owned by Appellant, Bruce Warren Gardner and
located 104 Abraham Street,‘ Columbia, South Carolina 29203 is reversed , .
remanded and denied.

@mce/ W. }l iﬁzélmﬁb&ﬁ/{w, LS

Bruce W. Gardner, pro se, Appellant
237 YMCA Road

Lexington, South Carolina 29073
(803) 605-2223 ‘

September 3"! ', 2016
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‘THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Court of Common Pleads Richland County, South Carolina,

Honorable Ben N. Miller, IIl Special Referee for Richland County

Case No. 2010-CP-40-1571
Apellate Case No. 2016-000969

CitiMortgage, NC. et e e e e Respondenf,

VS.
Bruce W. Gardner and First Citizens Bank and Trust Company, Inc,,....... Defendants

Of Whom Bruce W. Gardneris the ... ieeceeeieiieeceeeeeeee e .....Appellant.

CERTIFICATE OF COMPLIANCE

The undersigned certify that this initial Brief complies with the South Carolina

Court’s Order.
(§7u&%'bJ:%gﬂN\éQNéQ2“ LS

Bruce W. Gardner Pro Se, Appellant
237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2223

september 2| 2016
Columbia, South Carolina
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Court of Common Pleads Richland County, South Carolina

Honorable Ben N. Miller, Ili Special Referee for Richland County

RECEIVE])
Case No. 2010-CP-40-1571 < one
Apellate Case No. 2016-000969 SEP el 2016
~ SC Court of Appeals
CIIMIOITZage, INC., e e e Respondent,
' VS. .
Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Defendants,
Of Whom Bruce W. Gardner is the ..........c..cccccovriveiecicnmnnnninecs e, Appellant.
.
0o
PROOF OF SERVICE o= 2 §
"'Ur":h. no ,I{},«;n
f?’°,,;’ - '“E:

I, Bruce W. Gardner certifies that | served the following mdlwduadra;topmof‘fhe
%e Qﬁlted

foregoing Appellant’s Initial Brief by depositing a copy of the sgﬁ
%21'8 6’ R eycﬁope &

States mail, postage prepaid, addressed as follows on
Laney, LLC, Peter M. Balthazor, 2838 Devine Street, Post Office Box 11412 (29211)

Columbia, South Carolina 29205.
LS
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Bruce W. Gardner, pro se, Appellant

237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2223 |

September'_lz_[ 2016
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DESIGNATION OF MATTERS TO BE
INCLUDED IN THE RECORD ON APPEAL

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleads

Honorable Ben N. Miller, Il Special Referee

Case No. 2010-CP-40-1571

CitiMOTtZage, INCey ettt e e Respondent,

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Appellant.

DESIGNATION OF MATTER TO BE
INCLUDED IN THE RECORD ON APPEAL

Appellant proposed the following to be included in the Record on Appeal

1. Complaint filed March 9, 2010

2. Answer to the Complaint filed April 15, 2010

3. Order of Reference filed April 30, 2010

4. Amended Order of Reference filed May 14, 2010 -

5 Order of Recusal of Judge Strickland filed May 19, 207 }:

6. Amended Order of Reference to Appoint Special Referee filed September 29,

2011 /
77



7. Transcript of Proceedings, pp. 3-17

8. Defendant’s reply filed October 5, 2011
9. Defendant’s reply filed February 27, 2012
10.Defendant’s reply filed March 13, 2012

11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,
25.

Defendant’s reply filed January 24, 2012

Defendant’s reply filed April 11, 2012

Motion to Demand The South Carolina Supreme Court to hear case
Request, Demands and Motions the Court to Notice of Civil App '
Request for Court to Dismiss This Case

Request of Bruce Gardner filed June 19, 2012

Request of Bruce Gardner filed July 2, 2012

Notice of Bruce Gardner filed July 3, 2012

Motion to Dismiss filed July 6, 2012

Response of Bruce Gardner filed July 22, 2012

Summary Judgment response filed August 6, 2012

Amended Summary Judgment response filed March 6, 2013

Amended Response to Drafts of The Order and Judgment of Foreclosure
Motion to dismiss case due to lack of standing filed August 12, 2015
Defendant’s Answer To The Reply of Plaintiff’s Reply To The Answer of Bruce

W. Gardner.

26. Judgment and foreclosure filed March 28, 2016

b‘“ﬁu V’M&W% LS

Bruce W. Gardner, pro se, Appellant
237 YMCA Road

Lexington, South Carolina 29073
(803) 605-2223
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

SC Court of Appeals

Appeal from the Court of Common Pleads Richland County, South Carolina,

- Honorable Ben N. Miller, Il Special Referee for Richland County

omim

‘Case No. 2010-CP-40-1571 : lg =
. e

CItIMOTEEAEE, INCe)rrrrrenenresrrensereesreseeesrese e ssesesss st e sesessses s sssnssessssens Respofdlent, -
=L
. (52}

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc.,.....AppelIant.

CERTIFICATE OF COUNSEL

The undersigned certify that this Designation of Matter of the Appellant complies
/ .

with the Rule 209(d), SCACR.
ﬁl(lmﬁ//w . %‘W\OWW LS

Bruce W. Gardner Pro Se, Appellant

237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2223

August’ 5/’ , 2016
Columbia, South Carolina
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In The Court of Appeals “_AUG u4 _2015
. SG Court of Appeals

Appeal from the Court of Common P|éads Richland County, South Carolina,

Honorable Ben N. Miller, lil Special Referee for Richland County
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Case N o.2010-CP-40-1571 U

o
. S

CItiMOITZAZE, INC.yurrrrriririereeei et et een e ses e res e sen s s st sessersn s e s Re:'sé@ndént
DT
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Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Appellant.

PROOF OF SERVICE

The undersigned certify that this Corrected Certificate of Council, that Appellant

served upon the Respondent, by placing the same in the U.S. Mail, on
2016, First class Postage prepaid, as addressed below:

E&MAQ/LQ }éﬂﬂ&&ﬂ&ﬁlﬂ LS

Bruce W. Gardner Pro Se, Appellant

237 YMCA Road
Lexington, South Carolina 29073

- (803) 605-2225

August

Pete Balthazer, Esquire (803) 223-9791

Riley Pope & Laney, LLC
Post Office Box 11412 (29211)

2838 Devine Street %2 .

Columbia, South Carolina 29205



THE STATE OF SOUTH CAR JLINA
in The Court of Appez s

Appeal from the. Court of Common Pleads Richl md County, South Carolina,

Honorable Ben N. Miller, 1l Sperlal Refere 2 for Richland County

Case No. 2010-CP-40-1 .71 fj; -
o O e S
L CIEIMIOITZAEZE, INC.)erreirereecrerereereee st setsessas s en s sebsssssessssesesassesasassass Respgindgnt, 1=
: . o e
Vs. ,'C"”;ZE = Yz
w Y F
= 7
...Appelignt.

Bruc'e:t\/\:/" Gardner-and First Citizens Bank and Trust Company, Inc

MOTION COMPLAINT OF MALICIOUS F ROSECUTION AND
PETITION TO CANCEL FORECLC SURE SALE

The Complaint, complalmng of the De1endant A 'peliant above-name, alleges

and state
MALICIOUS PROSECUT DN

At ali tlmes pertment herein, Defendant-Appellz 1t, Bruce W. Gardner (herein
referred to as the Appellant) is a resident of the co inty of Lexington, State of

South Carolma

1|Page

@3-



‘ A a!l‘ tlmes pertment herein, the Plaintiff-Resp ndent, CitiMortgage, Inc. N.A.
(herem referred to as the Respondent) is a Corpore :ion organized and existing by
virtue of the law of the United States of America, w ith its principal office in the
City of New York, State of New York. -

o}

[UN

-On or about December 14, 2007, Appeliant, Brure W. Warren purchased
prope(ty Iocated at 104 Abraham Street, Columbia South Carolina 29203 from
Wachowa Bank of Delaware, N.A. and the deed wa. recorded December 28, 2007
in Recprd Book 1370, Page 1498.

o 4,
- 6h;?6r.aquut-December 14, 2007, Appeliant, Brure W. Gardner executed a
Mortgage on property located at 104 Abraham Stre et, Columbia, South Carolina
29203 to Mortgage Electronic Registration Systems Inc. (MERS) recorded
D‘g;ci,elnﬁ!jbg‘rZS_‘, 2007 in Record Book 1388, Page 141 .

5.

A mortgage was assigned to the Respondent, Cit Mortgage, Inc. on April 17,
2009 and recorded on l\/lay 13, 2009 in RPcord Boo : 1520, Page 3794.

6.

o ..':l’.‘h{‘efmjortgage was'assigned to the Respondent, CitiMortgage, Inc. on April
17, 2009 and recorded on may 13, 2009 in Record | 0ok 1520, Page 3794 listed
-CitiMortgage, Inc. as the assignee and assignor.
=

. : 4
IR R
o

‘There is no record of an assignment of the mort :age on property located at

54
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104 Abraham.Street, Columbia, South Carolina 292 )3 to Mortgage Electronic
Regnstratlon Systems, Inc. (MERS) recorded Decem jer 28, 2007 in Record Book
1388 Page 1498 by Mortgage Electronic Registratii :n Systems, inc. (MERS)
assignor to Respondent, CitiMortgage, Inc. as assig ee.

8.

, .
Y
PRI L '

- R“esrpondent, CitiMortgage, Inc. never establishe 1 a basic chain of ownership
for Foreclosure.

9.

R~eSpondent, CitiMortgage, Inc. never establishe 1 that both the promissory
note and mortgage were Iegally executed, delivere 1, and transferred from the
MERS to Respondent.:

10.

‘Respondent, CntrMortgage Inc. never produced 1 note estabhshmg the IVIERS
was the legal holder of the prom|ssory note.

11.

Respondent Cltll\/lortgage Inc. production of th : note of Appellant, Bruce W.
Gardner to CitiMortgage, Inc. and a mortgage on p operty located at 104
Abrah‘am Street, Columbia, South Carolina 29203 t » Mortgage Electronic
Registration Systems, Inc. (MERS) recorded Decem jer 28, 2007 in Record Book
1388, Page 1498 demonstrates the Respondent’s I: ck of ownership of the debt.

12,

-Respondent, CitiMortgage, Inc. did not produce :he note for Appellant Bruce
W. Gardner. CitiMortgage, Inc. has a mortgage on :he property located at 104
Abraham Street, Columbia, South Carolina 29203. Aortgage Electronic '
Registration Systems, Inc. (MERS) was recorded De :ember 28, 2007 in Record

3| page |
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Book 1388 page 1498 which demonstrates the Re ipondent’s lack of
securltlzatlon of the property.

13.

,'Reépondent, CitiMortgage, Inc. filed a Lis Pende is on March 9, 2010 and a
summons and complaint was filed on March 9, 201).

14.

The filing of the Lis Pendens and a summons anc complaint on March 9, 2010
was the initiation of a foreclosure action against th : Appellant.

15,

~ Respondent, CitiMortgage, Inc. therefore was nc t a real party of interest and
lacked standing to sue Appellant.

16.

Respondent, CitiMortgage, Inc. failed to offer e ridence it was the owner or
holder of the note as required by Section 35-3-3( 1 of the South Carolina Code

(Supp.)

17.

As adirect and proxumate cause of Respondent”: Lawsuit the Appellant has
Suffered actual and specific damages, included but not Ilmlted to, illegal
foreclosure and potential of real property.

FOR A SECOND CAUSE OF ; CTION
~ PETITION TO CANCELFORECLC 5URE SALE

18.

As a dlrect and proximate cause of Respondent”: Lawsuit the Appellant

4|Page '
0.



has suffered actual and specific damages, included >ut not l|m|ted to, illegal
foreclosure and potentral loss of real property.

19.

Appellant suffered detrimentally as a result of tt is foreclosure action which
the: Respondent has no standing to bring this actio1 that has resulted in the
Appellant being severely harmed and the serious ¢ oJnsequences of the potential
of his’ real estate being sold as a result of a foreclos ire sale.

“Accordingly, in addltion to and/or in the alternat ive to the other remedies
requested above, Appellant is entitled to reinstatel 1ent of the subject property.

WHEREFORE, the Appellant prays that the Respi :ndent be required to
specifically perform their obligations under the teri 1s of the agreement and
complete the transfer of the subject property to th : Appellant, or, in the
alternatlve be awarded a judgment against the Res »ondent in the amount of the
damages to be determined by the trier of the facts

Further, Appellant respectfully request that this Order of Foreclosure Sale by
thv_evalchland"Cou'nty Special Referee be reversed, r 'manded and denied.

bjb‘&‘&/ \0 h«&&\t&‘f\\ LS
Bruce W. Gardner, pro se, Appellant
237 Y ICA Road

Lexinj ton, South Carolina 29073
(803) 505-2223

June 3, 2016
Columbia, South Carolina



THE STATE OF SOUTH CAF DLINA -
In The Court of Appe: Is

'Aﬁpeal from the Court of Common Pleads Richl ind County, South Carolina,

‘Honorable Ben N. Miller, Il Special Refer¢ e for Richland County

<.
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. ) S
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S 3 S
e ' = e
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VS.

BruceW Gardner and First Citizens Bank and Trust Company, inc., ....Appellant.

CERTIFICATE OF COMPLI, \NCE

‘The-undersigned certify that this Motion Complain: of Malicious Prosecution
and Petition to Cancel Foreclosure Sale of Appelian : complies with the South

Cg_r,:qlliflpa.fCourt’s Order. - '
R B’Lf’wcv W q)\m}i\\&"\/ LS
Bruce W. 3ardner Pro Se, Appellant

237 YMCA F >ad
Lexington, S »uth Carolina 29073

(803) 60F -2223

June 3, 2016 ‘_ .
Columbia, South Carolina
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THE STATE OF SOUTH CAF OLINA
In The Court of Appei Is

Appeal f_r,cn)m--.the Court of Common Pleads Richl ind County, South Carolina,

H‘o:n‘orable_‘ Ben N. Miller, Il Special Refer« e for Richland County. -

Case No. 2010-CP-40-1571

CIIMOItEage, INC. it e e es ReSpondént,
\'S.

Bruce W. Gardnerand First Citizens Bank and Trust Company, Inc., ....Appellant.

PROOF OF SERVICE

The ugmd_ersigned,certi-fy that this Motion Complaint of Malicious Prosecution and
Petition to Cancel Foreclosure Sale, that Appellant served upon the Respondent,
by placing the same in the U.S. Mail, First: class Postage prepald addressed as
followmg on June 3, 2016, as addressed below:

lbwUu«W }Jl«d\f\& Men-

Bruce W. Gardner Pro Se, Appellant
- 237 YMCA | oad
Lexington, ¢ outh Carolina 29073

(803).605 2225

Pete Balthazer; Esquire (803) 223-9791-
Riley Pope & Laney, LLC
Post Office Box 11412 (29211)
283:8 Devine Street ,
Columbla South Carolina 29205
17




 THE STATE OF SOUTH CAROLINA

 Inthe Court of Appeals ,
| — ‘ ECE
APPEAL FROM RICHLAND COUNTY | IVED
Court of Common Pleas JUN i 5 % fﬁl

Ben N. i\ﬁllcr, I, Special Referee for Richland Coum‘ﬁc C{)urt of Ap :
:ﬂv ’ . ’ p ea!s

Case No.: 2010-CP-40-01571

Appellate Case No. 2016-00969

CitiMortgage, InCo,evvnneremerrmeneress [ o iiieviiiiecisesss...Respondent,

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc.,.....Deferidants, - |

Of whom Bruce W. Gardner is the........ TOUP DU UTUTRRUPPRP ..Appellant.

RESPONDENT’S RETURN TO APPELLANT’S MOTION CON[PLAINT OF
MALICIOUS PROSECUTION AND PETITION TO CANCEL FORECLOSURE SALE

Thisis a mortgage fore‘clos‘ure‘__actio‘xlz‘.- 'fhe Special Referee entered an Otdér of Tudgment
of Fgreclosure and Sale Deoree on April 28, 2016. (Exhibit 1)

On May 9, 2016, Appéllant' filed a; Notice of Appeal to Stay the Order of Judgment of
Foreclosure and Saie Decréc. Appéllant’s notice of ap;l)eal staies that he is appééling the; Apﬁl
287.‘2016 Order, on various 'g,rounds, includjnlg; 1) no original No’;e pfoduced; 2) fraudulent

assignment of Note and Mortgage; 3) no evidence that Respondent is the holder in due course;

and 4) the Note and Mortgage have been bifuiéatei ’

Raks g “ o / : )
L 4 /70 : : Exhibit 2




Appellant has now filed a Motion Complaint of Malicious Prosecution and Petition to
Cancel Foreclosurc Sale. In this motion, Appellant recites facts concerning the origination of the
subject Note and Mortgage, and then Appellam makes various allcganons concerning
irregularities with assignment and owncrsth of the subject Note and Mortgage. Appeliant
alleges that, due to these irregularities, Respondent lacked standing to sue, and that Respondent
did not prove that ‘it was the owner or holder of the Note. Appellant also asks this Court to
cancel any foreclosure sale. Appellant does not state any reason for the requested cancellation of
a foreclosure sale other than the foreclosure lawsuit itself. |

Respondent asserts that Appellant’s motion should be denied: and/or dismissed.
- Appellant’s motion seeks to litigate issues of fact that could have been heard by the Special
Referee. The motion also seeks to re-litigate issues that may have been heard and decided by the
Special Referee. For example, Appellant claims that Respondent did not produce the original
Note. As found by the Special Referee, Respondent is the real party in interest and Respondent
was in possession of the oﬁgix;al Note and Mortgage. (Exhibit 1, § 10) .Appellant will have the
opportunity to address this issue in any bﬁef filed with this Court. The court rules simply do not
allow an appellant to file a notice of appeal and then attempt to Iitigaté, or re-litigate, issues that
may be dealt with in the appeal.

Appellant also seeks to have this Court cancel any foreclosure sale. In support of this
request, Appellant states that be has been harmed by the foreclosure 1awsu1t and the potential of
his real estate being sold. It is important to note that Appellant did not raise a payment defense
at the hearing. The only defenses raised by Appellant concerned the aforementioned authenticity
and assignment irreguiarities Now, Appellant attempts to claim he is being damaged beca‘mse he

has not paid a debt owed by h1m and his property will be sold. The sale of property pledged to

Q/. 2



secure a debt is the obvious outcome of a foreclosure action. Appellant has not provided this
Court with any independent reason to stay any foreclosure sale of the subject property. The

filing of a notice of appeal does not act to automatically stay matters decided in the Special

Referee’s order. Rule 241(b), SCACR; C-Sculgtures, LLC. No.3 v. Brown, 393 S.C. 27, 709

. §.E.2d 705 (Ct. App. 2011).

For the reasons stated herein, Respondent respectfully requests that this Court deny
Appellant’s “Motion Complaint . . . and Petition to Cance} Foreclosure Sale.”

RILEY POPE & LANEY,LLC

(T2 AN

Peter M. Balthazor

2838 Devine Street

Post Office Box 11412 (29211) -
Columbia, South Carolina 29205
Telephone: (803)799-9993
Facsimile: (803) 239-1414
Attorneys for Respondent

Columbia, South Carolina

June 9, 2016

92



Bruce W. Gardner
P.O. Box 1531
Lexington, SC 29071

RILEY POPE & LANEY, LLC

o) oo

Monique‘)b/. Trifos

2838 Devine Street -

Post Office Box 11412 (29211)
Columbia, South Carolina 29205

(803) 799-9993

June 9,2016
Columbia, South Carolina



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Ben N. Miller, III, Speéial Referee for Richland County

Case No.: 2010-CP-40-01571

Appellate Case No. 2016-00969

CitiMortgage, Inc.,................... AT Respondent,
V.
Bruce W. Gardner and First Citizens Bank and Trust Company, Inc.,..... Defendants,

Of whom Bruce W. Gardneristhe.............................___ Appellant.

PROOF OF SERVICE

I certify that I have served the RESPONDENT’S RESPONSE TO APPELLANT’S
MOTION COMPLAINT OF MALICIOUS PROSECUTION ANb PETITION TO
CANCEL FORECLOSURE SALE and this proof of service by depositing a copy of the same
in the United States Mail, postage prepaid, at the address below:

Bruce W. Gardner
237 YMCA Road

Lexington, SC 29073

And
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THE STATE OF SOUTH CAROLINA

In"The Court of Appeals

Appeal from the Court of(Common Pleads Richland County, South Carolina,

Honorable Ben N. Miller, 11 Special Referee for Richland County

Case No. 2010-CP-40-1571

AppellateCase No. 2016-00969

CitiMortgage, Inc.,........ P L U Respondent,

VS,

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Appellant.

REPLY TO RESPONDENT’S RETURN TO MOTION COMPLAINT OF MALICIOUS
PROSECUTION AND PETITION TO CANCEL FORECLOSURE SALE

The Appellant, replying to the Plainiff—Rés(pondent’s Return to the
Defendant-Appellant’s Motion Complaint of Malicious Prosecution and Petition
To Cancel Foreclosure Sale hereby state:

Respondent asserts that Appellant’s Motion should be denied and/or
dismissed. Respondent contend the Appellant seeks to litigate issues that could
have been decided by the Special Referee. Further, the Respondent asserts that
Appellant will have the opportunity to address these issues on appeal and
contends the Appellants attempting to re-litigate issues that may be dealt with
on appeal. Respondent assertion that Appellant’s Motion should be denied

“and/or dismissed is without merit. ‘
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Likewise, the Respondent asserts that the filing of a notice of appeal does
not act to automatically stay matters decided in the Special Referee’s Order.
The notice of appeal is not alore in the only contention as to why a stay of the
Special Referee’s Foreclosure is approprate.

For the reasons stated herein, Appellant respectfully requests that this
Court grant the Appellant’s Motion Complaint and cancel the foreclosure sale
and the Return of the Respondent lacks merit and gives no legal credltable
reason to deny the Motion Complaint of the Appellant.

@w\a/ W %@\Mm ‘ s

“"Bruce W. Gardner, pro se, Appellant
237 YMCA Road |
Lexington, South Carolina 29073
(803) 605-2223

June 22, 2016
Columbia, South Carolina



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Court of Common Pleads Richland County, South Carolina,

Honorable Ben N. Miller, lll Special Referee for Richland County

~ Case No. 2010-CP-40-1571
Appellate Case No. 2016-00969

CItIMOITZAEE, INC., ettt et et Respondent,

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., ....Appellant.

CERTIFICATE OF COMPLIANCE

The undersigned certify that this Reply to Respondent’s'Return to Motion
Complaint of Malicious Prosecution and Petition to Cancel Foreclosure Sale of
Appellant complies with the South Carolina Court’s Order.

gjwﬁi@ W 9\&6& A ' _is

Bruce W. Gardner Prc Se, Appellant
237 YMCA Road _
Lexington, South Carolina 29073

(803) 605-2223

June 22, 2016
Columbia, South Carolina
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from the Court of Common Pleads Richland County, South Carolina,

Honorable Ben N. Miller, Il Special Referee for Richland County

Case No. 2010-CP-40-1571
Appellate Case No. 2016-00969

CitiMOItEage, INC.yeriieirie et JEUUT Respondent,

VS.

Bruce W. Gardner and First Citizens Bank and Trust Company, Inc.,....Appellant.

PROOF OF SERVICE

The undersigned certify that this Reply to Respondent’s Return to Motion
Complaint of Malicious Prosecution and Petition to Cancel Foreclosure Sale, that
Appellant served upon the Respondent, by placing the same in the U.S. Mail, First
class Postage prepaid, addressed as following on June 22, 2016, as addressed

below:
ﬁ“w@ 0 Podunt s

Bruce W. Gardner pro se, Appellant
237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2225

Pete Balthazer, Esquire (803) 223-9791
Riley Pope & Laney, LLC '
Post Office Box 11412 (29211)

2838 Devine Street ;
Columbia, South Carolina 29205 . 9 g,



The South Qtamlina Court of Appeals

CitiMortgage, Inc., Respondent,
V.

Bruce W. Gardner and First Citizens Bank and Trust
Company, Inc., Defendants,

Of whom Bruce W. Gardner is the Appellant.

Appellate Case No. 2016-000969

ORDER

Appellant has filed a "motion complaint of malicious prosecution and petition to
cancel foreclosure sale,” which we construe as a motion to stay the foreclosure .
sale. After careful consideration, the motion to stay is denied. See Rule 241
(d)(1), SCACR ("Except where extraordinary circumstances make it impracticable,
an application for an order lifting the automatic stay or for supersedeas must first
be made to the lower court or administrative tribunal which entered the order or
decision on appeal."); S.C. Code Ann. § 18-9-170 (2014) ("If the judgment
appealed from directs the sale or delivery of possession of real property, the
execution of the judgment shall not be stayed unless a written undertaking be
executed on the part of the appellant, with two sureties, to the effect that during the
possession of such property by the appellant he will not commit or suffer to be
committed any waste thereon . . .."). To the extent that Appellant is asking this
court to reverse the foreclosure, this court will consider the merits of the appeal

once it is fully briefed and assigned to a pant}l for&-:reviii
o

FOR THE COURT

Columbia, South Carolina R
olumbia, >ou _ | FtLED

Exhibit 3
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cc:
Bruce W. Gardner
Peter M Balthazor, Esquire



STATE OF SOUTH CARQLINA

Riley, Pope & Laney, LLC, consents to vnthdrawmg as counsel for the' P\mm{% MOngage
Inc.; and, i»;; ,:,
Finkel Law Firm LLC consents to being substituted as counsel.
IT IS SO ORDERED.

" Ben N. Miller, I1I
Spec1a1 Referee Rxchland . County

}Col_:g'ggbia;‘,V'Soﬁth_:;(;aro_vlihajj

Post Oﬁ‘xce Box 11412 (29211)
Columbia, South Carolina 29205.

(803) 799-9993
Attorneys for Plaintiff

WE SO CONSENT:




THE STATE OF SOUTH CAROLINA
In The Court of Appeals A SC C

Appeal from the Court of Common Pleads Richland County, South Carolina;

Honorable Ben N. Miller, Il Special Referee for Richland Couhty

Case No. 2010-CP-40-1571 -

CitiMortgage, Inc:, ...................................................................................... Respondént,
VS.
Bruce W. Gardner and First Citizens Bank and Trust Company, Inc.,....... Defendants

Of Whom Bruce W. Gardner is the ...t Appellant.

CERTIFICATE OF COMPLIANCE

The undersigned certify that this Record on Appeal complies with Rule 210

SCACR. |
By Iy &«A\\sj\ LS

Bruce W. Gardner Pro Se, Appellant
237 YMCA Road
Lexington, South Carolina 29073

(803) 605-2223

| AFebruary 8,2017°
Columbia, South Carolina



THE STATE OF SOUTH CAROLINA

In The Court of Appeals R E C
“Iver
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APPEAL FROM RICHLAND CO

| o Co
Court of Common Pleads urt of Appe ale

Case No. 2016-000969

CitiMortgage, InC.,eeeeininniiind e e Respondent -
vs.
‘Bruce W. Gardner and First Citizens Bank and Trust Company, Inc., .................... Defendants
Of Whom Bruce W. Gardner....... g PR Appellant
PROOF OF SERVICE

The undersigned, appellant certify that this Motion To File Record on Appeal and the Record
on Appeal served upon the Respondent, by placing the same in the U.S. Mail, First class Postage
prepaid, addressed as follows on February ¢, 2017 as addressed below. See Exhibit “A”

attached.
B’N& W .(Arw\&\\\\\

Bruce W. Gardner, pro se, Appellant
237 YMCA Road

Lexington, South Carolina 29073
(803) 605-2223

Elizabeth S. Moore, Esquire

Cc Bar @ 69336

Finkel Law Firm LLC

1201 Main Street

#1800

Columbia, South Carolina 29201
Columbia, South Carolina 29205
(803)470-0118



