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'STATEMENT OF ISSUES ON APPEAL

l. | WHETHER THE CIRCUIT COURT ERRED IN HOLDING THAT THE
OPERATING AGREEMENT DOES NOT INCLUDE" AN ARBITRATION
CLAUSE ‘

Il. WHETHER THE CIRCUIT COURT ERRED IN HOLDING THAT THE
ARBITRATION LANGUAGE IN THE OPERATING AGREEMENT DOES_
NOT COVER THE PARTIES DISPUTE '

L WHETHER THE CIRCUIT COURT ERRED IN HOLDING THAT THE

~ PARTIES’ DISPUTE DOES NOT INVOLVE INTERSTATE COMMERCE
'AND THEREFORE TRIGGER APPLICATION OF THE - FEDERAL
ARBITRATION ACT - -

V. WHETHER THE CIRCUIT COURT ERRED BY ASSERTING
~ . JURISDICTION OVER THE RESPONDENT'S . MOTION . FOR
APPOINTMENT OF A RECEIVER AND INJUNCTIVE RELIEF . ’

STATEMENT OF THE CASE

.This aCtion ’\.Nas commenced on August 19, 2016, with Ithe. R_esponden’t’s.
) _fiIingr of a summdns and complaint naming as defendants_the Appellantsherein,-l |
'Johnny C~ Hawkensen and The Contmons at For.t' Mill VLLC' (Summons and
-Complalnt) In the Complalnt Respondent -asserted nine separate causes ofJ
_‘actlon all based on his. membershlp in and the operation of the appellant limited : |
liability company. | | | o

:Contemporaneously'with the Summons andl‘Complaint,: Respondent-filed
” a lVlotion to .Appolnt} Receiver (M. Receiver.) and a su.pporting Affida'vit of Lloyd
- C. Whltmlre (Aff. Wh|tm|re) On September 6, 2016, Appellants flled a Motion to-

: Compel Arbltratlon (M Arbltratlon) and, attached as an exhlblt a copy of the -

! Specifically, Respondent asserted claims for (1) breach of duty of loyalty, (2)
breach of duty of care, (3) breach of contract, (4) breach of contract
accompanied by fraudulent act, (5) gross negligence, (6) unfair trade practices,
- (7) declaratory judgment regarding percentage ownership interest, (8)
 reformation of organizational chart, and (9) dissociation. ~ '
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limited liability c-om'pany;s Operating Agfeement. On Septernber 13, 2016',‘
Appellants filedv 'severell affidavits in opposition to Repondent’s metion for-
_ap_poin'tment of a receiver. (Aff. Cox; Aff Correll; Aff. Gentile; Aff. Hawkensen). |

On September 15, 2016,_the circuit court heard argUmenfs on both

pending motions and instructed com_insel for Respondent to submit proposed.

~ orders. On September 30, 2016, the circuvit court entered an order denying -

Respondent’s moﬁOn_for appoinfment of a receiver but fequiri'ng Appellants to
nroduee certain financial records. (O. Receiyer). On October 3, 2016, 'expre'sslye_ - |
'reserving the righf_t to pursue arbitration, Abbellents filed . their Answer. and
‘ ‘ACountercIaims. (Ans.) On October 6, 2016, the circuit court entered a second
order, this time denying Appellants’ n10tion to c'ompel arbitrati‘on. (O. Ar\t;itration). |

Apbellanis -subsequently moyed for the circuit court to reconsider both -
rulinge, witn a motion to recOns_ider the order denying appointment of a .r_eceiver
filed en October 11,_2016, (M. .Reconsider Arbi;tratien) and a motion to reconsider'
the order denying arbitration filed on October 14, 2016. (‘M. Reconsider |
Receiver).. .Althougn \the circuit court denied Respondenf’s request fer'_ a
receivership, it also ordered ongoing prod'uction of financial statements and left
open :vthe possibility of future judjcial recensideratien of the receivership.issue.
Accordingly, Appellents' requested reconsideration of the ru]ings in the
. receivership order on the ground that, since fhe Underlying dispute is subject to
- arbitration as argued by the Appellants? t,heivcircuit .cour_t} lacked-jurisdiction to

order any such relief.

The Appellants’ motions to reconsider the two prior orders came before



}

the circuit court for a hearihgl on October 31, 2016, and, on Novevmber"1, 2016,
the circuit court entered a Form 4 order denying the mo{.ions.. (O. Recbnsider).
.Appellants’ Notice of Appeal waé served on November 14, 20i6, and then timely’
filed, comm_encing this appeal. |
This Iitigaﬁoh IS baséd on é dispdte between Respondent Chad Whitmire - .
and Appellant Carl HéWkensén over their- rela'tive,mAe'-rnbe-rs‘hip interesté inThe -
. Commons at Fdrt Mill, LLC (“the Companf’), aiso an _Ap.)pe'llant.} Hawkenéén and.
the Resﬂponvdent maintained a busineés" relat,idhship, for a ’numbe'r‘,of years,
- ih'vd'lvir{g a succession Of entities and, at times, other inve'stors‘r»lot party to this
matter. (Compla-int 1 6). In Octobér 2014,_ Respondent and HaWkensen forméd
fhe Compahy‘, a.manag_e'r-managed limited _liability compé'ny. (Complaint q 23
Art: Org.). The three members of the Coh"npany weré Hawkensen, Respondent,
and anqthef'enti’gy called Blue Wave Management, Inc., of which Hawkenéen'and
R'espo'n‘dent were t'he- ohly two shareholders. (Operating Agr.e‘ement p. 1). Shortly
after forming, the'company took title to and'a'ssumed .operatio_n of a 144-unit
apartment complex in Fort_ Mill. (Complaint. ‘1] 24)‘.  _
Qn October 28, 2014, Respondent and .Hawkensen‘ eXecuted an operating
-agreefhent for the company. (Opefating Agreement). At the top of thevfirst page

of the Operating Agreement, it is stated that “THE TERMS AND CONDITIONS

OF THIS OPERATING AGREEMENT ARE SUBJECT TO BINDING

ARBITRATION PURSUANT TO S.C. CODE_ANN. 15:48-10, ET_SEQ’

(Operating Agreement). In December 2014, in connection with an $11 million



loan closing to finance the Company’s .acquisition -of the apartnﬁent com.plex,_
Respondent and Hawkensen signed an organizational chart. The organizational
chart reflected Respondent’s ‘ownership ilnterest in the Compa‘ny at thirteen
(13%) percent and Hawkensen's interest of at least eighty-six (86l°/o) percent-zi.'
(Complaint 119] 28, 32; Ans. | 131;‘Aff. Hawkensen 4 Organizational Chart).

Many months later, a disagreement developed when Respondent
asserted that he owned a greater percentage interest in the Company than |
indicated in the organizational chart. Respondent asserts that he and Hawkensen
| ‘ each own equal fifty (50%) percent interests. (Complaint Y[ 26 27) Hawkensen
on the other hand, asserts that Respondent owns a minority interest of thirteen
,(13%) percent. »(.Ans. 9 131). Under the ,.governin'g terms of the Operating_ |
~Ag‘reement, the relative extent of 'Respondent’s ownership in the Company is
determinative of his distributional interest and of his‘ power to. infiuence_
.management of the entity’s'. business activities. (Operating Agreement Art. Il,
Sec. 8; Art IV, Sec. i); - :

In late July "or early August 2016, Respondeht dissociated frorn the
Company, (Complaint 1 94;_An_s.'.ﬂ 94), and shortiy thereafter .initiated the civil
action underlying this appeal.

| -ARGUMENT

“Arb'itrability determinations are subject to de novo review.” Bradley v.

Brentwood Homes, Inc., 398 S.C. 447, 453, 730 S.E.2d 312, 315 (2012) (quoting

2 Repondent alleged that the organizational chart attributed 87% ownership to
Hawkensen. (Complaint § 32). Hawkensen alleged that the organizational chart
attributed 86% ownership to Hawkensen and 1% ownership to Blue Wave
- Management, Inc. (Ans. ] 131).



Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14,'22, 644 S.E.2d 663, 667
(2007). “Neverthelesst, a circuit court's factual findings will not be reversed on |
appeal if any evidence reasonably supports the findings."’ Id. However, tlhe

construction of a written instrUment is, in the first instance, a question of law for

the court.” Campbell v. Bi-Lo, Inc., 301 S.C. 448, 451, 392 S.E.2d 477, 479 (Ct.
~--App. '1990); ;‘Interpretation of an unambiguous agreernent is for the eourt.”

Pearson v. ‘.Church of God, 325 S.C. 45, 54, 478 S.E.2d 849, 853 (1996).

L‘ikewis'e, “[tlhe issue. of interpretation of a statut.e is a question of law for the

Court.” Hopper v. Terry Hunt Const., 383 S.C. 310, 314 680 S.E. 2d'1 3 (2009).

On appeal questions of law are subject to. de novo review. State V. Adams 409 )

S.C. 641 647, 763 S.E.2d 341 344 (2014)
[T]he party re3|st|ng arbltratlon bears the burden of proving: that the

- claims at issue are unsu:table for arbltratlon ! Wllson v. Willis, 416 S.C. 395,

3408—09 786 S. E 2d 571, 578 (Ct App. 2016), r eh'g denied (June 24 2016)

I. . The circuit court erred in holding that the operatlng agreement
does not mclude an arbitration clause -

The eircuit. court’s denial of Appellants’ mo_tion to compel arbitration was
based on its incorrect conelusion that the Operating Agreement language
regarding binding arbitration was insufficient to create an agreennent to‘ arbitrate
pursuant to the South Carolina Uniform Arbltratlon Act ("SCUAA"). S. C Code §
15- 48 10, et seq. Specuflcally, the circuit court held in its order denylng'

" Appellants’ motion that, under Section 15-48-10, “[iJt is clear that an ‘agreement’ ‘
_to arbitrate and a ‘notice’ of arbitrat.ion are 'Sepa.rate and distinct requirernents,

both of which must exist before arbitration may be compelled o [T]he mere



presence of a notice, without a specific agreement to arbitrate,. is insufficient.” (O.
Arbitration, p.4). This conclusion misreads the parties’r contract and the
applicable statute, and fails to account for relevant case law demonstrating the | '
weII established public policy in favor or arbitration, |

“The policy of the United States and South Carolina is to favorarbitration

_ of disputes.” Zabinski v. Briqht Acres Associates, 346 S.C. 580, 596 A553 S.E. 2d

110 118 (2001) “Courts should apply ordinary state law prrncrples that govern
. the formation of contracts in determining ‘whether an agreement to arbitrate

exists.” The Hous. Auth. of City of Columbla V. Cornerstone Hous., LLC, 356 S.C..

328, 335, 588 S.E.2d 617, 621 (Ct. App. 2003).
“The cardinal rule of‘contract interpretation is to ascertain and ’give legal
effect to the parties' inte'ntions as 'determined by the contract Ianguage ?

Maybank v. BB&T Corp 416 S.C. 541 787 S.E. 2d 498, 516 (2016) eh'g denied

' '_ (July 13, 2016) “When the contract's Ianguage Is clear and unamblguous the

‘language: alone determines itsiforce-and effect.” Id. “Whether enforcing an
| Aagre.ement to arbitrate or conStruing an arbitration cladse, codrt.s and arbitrators |
must give‘_effe_ct to} the contractual rights and expectations_of the parties. In this

endeavor, as with any other contract, the parties' intentions control.” Stolt-Nielsen

‘S.A. v. AnimalFeeds Intl Corp., 559 U.S. 662, 682 (2010) (internal citations
omitted). ‘ - ' ,

a.  The plain language of the operating agreement includes
a broadly worded arbitration provrsron

In the case at hand the agreement provrded that “THE TERMS AND

CONDITIONS OF THIS OPERATING AGREEMENT ARE SUBJECT‘TO



BINDING ARBITRATION PURSUANT TO S.C. CODE ANN..'15-48-10, ET SEQ.”. |
- This language clearly constitUtes “a provision "in' a writtencontract to vsubmit to
arbitration any controversy thereafter arising between the parties ) 15448-10( a).
While contracts sometlmes contain arbitration clauses of greater Iength .and
| detail, nothlng in the relevant statute -or case Iaw requwes anythlng beyond a
',,succmct expressron of the partles ‘intent to subject the agreement to dlspute :

' resolutlon by way of arbltratlon

- The Court of Appeals has explicitly recognrzed that a concise statement of o

. intent torarbrtrate is suffrcuent to create an agreement In an oplnlon analyzrng a
constructlon dlspute rnvolvrng two -successive contracts ‘the Court of Appeals
heId that

: [B]oth contracts contained broadly worded arbitration agreements

~ The first-contract stated, “This contract is subject to arbitration
under S.C.Code ANN 15-48_ 10, ET SEQ.” The second contract
stated, “This contract is subject to binding arbitration under

" the Commercral Arbitration Rules of the American Arbltratlon
Assoclatlon ”

: "The Hous Auth at 337 588 S.E.2d at 622 (emphaS|s added) The Court again -
'empha5|zed that ¢ [e]ach contract contalned an arbltratlon prOV|S|on that covered |
drsputes arising between [the partles]” Id. at 335- 36, 588 S.E.2d at 621 and that '
[r]eadlng the two contracts in th|s case together it is evident the. partles agreed
that any dlspute arlsmg after the srgnlng of the first contract was to be arbltrated.
Id The concise Ianguage under con3|derat|on in Hous. Auth. is v1rtua||y identical
| to the language in the Operatlng Agreement in the case at hand _
Furthermor_e, the-Court of Appeals has held that a provision stating that

_b disputes are “subject to” an arbitration statute _providing,‘procedural terms is



sufficient to constitute an agreement to ar.bitrate', even in the absence of specific

terms as to “how an arbitrator is chosen: what discovery rules apply; how

arbitration fees are allocated; and how arbitration is initiated.” York v. Dodqeland

of Columbia, Inc., 406 S.C. 67, 82, 749 S.E.2d 139, 146 (Ct. App. 2013)

“(applying Fedeiai A_rbitration Act, 9US.CA.§ 1, etseq) ‘."[A] party who signeci a
'contiact is deemed to have read and understoed_‘the e.ffect’ of the contiaci’_.
. end the erdin'aiy meaning of ‘su.bject to,’ [is] that all dispgtes with.in the sc0pé.of"
the provision must be arbitrated.” Id. at 81, 749 S.E2d at 146. The SCUAA
includes epe'cific default provisions on a broed range of. proeedural vis'sues. See,
e.g., §§ 154850, -80. |
' If, for»example, the .Opeiating Agreement centéined nothing. more than a
notice stating that, “this agreem‘ent‘contains an erbitration provision,” or_‘words te
‘that affect, "such a. prevision might arguably be interpreted as falling short of a
binding agreement'to ‘arbitrate_. Howe,ver; this is eleerly distinguishabie ‘frem the
actuai provision at iesue in this c'ase,v which perides that"fhe agreement is in fact
. “‘S_UBJECT TO BINDING ARBITRATION". (Operating Agreement p. 1).
_Returning‘ to the fundamental issue 'df the parties’ intent in executing,tne»
Operating Agreement, it is hard to imagine that the Resgondent intend.ed o
~ anything other than to submit disputes to _aibitration when he signed an
agreement stating at the top of the first page, in beld; underlined, all-capital font,
that the agreement is subject to binding arbitration. This piovision also satisfies
the n.otice‘requirement in the SCUAA, which is intended pre.ciselyv to ensure thati

parties are aware they are consenting to arbitration. The Respondent is legally



bound as though he had read the language of the Operating Agreement, York, |

supra, and the law requires that his intent be determined from the plain language
of the agree'ment he not only signed, but initialed on the very page where the

arbitration agreerhent appears. (Operating Agreement p. 1). | |

b Section 15-48-10 does not require that an arbitration

provision. be separate from the statutory arbitration

B notice

‘Furthermore, the circuit court"s‘ order declining .to co'mpeli érbitration
appears to rely on a ;:oncfusion that,. because‘the SCUAA makes. separaté“'

: reférehce to both (1) “a provision in a written contract to subrhit to arb.itration” and
(2) a __:“[ri]otice that a c_:ontract is éubjéct .to arbitfation”, § 15'48"10(3)1 a single
provision cahnot serve as both the agreement and the ndt'ice; The statubtev simply
~ does not contain any such arbitrary téchnicélity.

While contracts oﬁen do contain s_epar'ate'no}tiée and “dispute resolution”
provisions for practical reasons or‘formatti_ng pu.rpos.es, such‘ as the partiés’
© desire to include rﬁore detailed arbitration téfms Qf to utilize a tidy cover page
without ény SUbstantivé' provisions, fhat merely highlig.hts the fact that CO.ntra'cl:ting
parties are likewise free to inét’eéd employ the eff'ic_:ien'cy of a one-line, front.page’
arbitfation provision and notice. Neither the SCUAA nor any recognized brinciple
"of statutory interpretation empowers the circuit éourt to r'etroa'citivevly rﬁake thié

drafting décision on the parties’ behalf. See, e.g., MailSource, LLC v. M.A. Bailey

& Assocs., 356 S.C. 363, 369, 588 S.E.2d 635, 639 (Ct. App. 2003) (‘re-writ[ing]

the parties' contract [is] a service the courts of South Carolina do not perform.”).



The puroose of the notice requirement in § 15-48-10; as is self—evident
frorh the Ianguage of the statute and the very existence of the requirement, is to '.
ensure that parties are aware that im_pbrtant rtghts are affected by an arbitretion
clause which rrtay be :buried deep in the fine print. The technical.requirement that
arbitration notice he in capitalized, underlined language on the first page of the
contract far from arbltrary even though strlctly enforced by the courts, serves to_'
~ensure that a party to a contract does not unknowrngly waive the rrght tojudicial
dispute resolution.

'The notice requirement also orovides the courts wi.th a bright—tine rule for.
determlnatron of the othenNrse difficult questlon of whether a party should be able

avoid applrcatron of an arbitration provision based on alleged. lack of notlce Son

Remediation Co., 323 S.C. at 457, 476 S.E.2d at 151. On the other hand, the
circuit court’s ruling that a '»'properhr drafted notice cannot also funotion as 'an
enforceable.arbitration provision does nothing other than to judicially insert ah |
erbitrary technicality, se'rving no _pIUrpose except frustration of th'e clearly_stated_
intentions of theparties}ahd the public policy in fav.or of arr‘bitrationﬂ ' | |
L. The cireuit court erred in"holding that the arbttration Ianguage
in the Operating Agreement does not cover the partres

dlspute
 The oarties have unantbiguOust agreed to submit the types of disputes at
issue in this Iltlgatlon to arbltratlon As set forth below each of the Respondent’s
claims are based on and require specrfrc reference to and. appllcatlon of the

terms and conditions of the parties’ Operatrng Agreement. The plain Ianguage of

the contract demonstrates the parties’ clear intention to subject disputes over the

10



operation of the LLC to arbitration. Each of the Plaintiff's claims is clearly based
on allegations about the operétion and mén_agement of-.the Company. In
essence, each of the Respondent’s causes of action is'avn attempt to enforce
.some proViSion of the Operatin_g Agreemént or to seek relief fegérding issu,‘es'
th,z‘at_v are specificaklly governed by it. | |
“Thevoperating agreement IS the essential cbntract that gdvérns the affairs
of a limitéd liability company.” S.C. Code Anﬁ. § 33-44-103, cmt. The S.C.-
-Supreme ‘COl.th' has re'cogni_z‘e.d that courts may "only discern paraheters

governing .me»mibers"operation and management of an LLC by reference to the

terms and conditions of the operéting agreement. Dutch Fork Dev. Grp. I, LLC v.

.'SEL Properties, LLC, 406 S.C.. 596, 606, 753 S.E.2d 840, 845 (2012). “The
' operatin.g agreement‘governs: (1) relatiohs among the members as members
ahd between the membér_s and the I’inﬁited Ii‘ability company; (2) the. rights and
duties of a pérsbn'in the capacity of manéger; (3) the actiVities". of the company
and the conduct of those activitiés; ‘avhd (4) th.e} means and conditions - for
| amending the operating agreement.” Id. ét'»_6_06, 75318.E.2d at 845 fn. 6 (quoting
51 Am.Jur.2d‘ Limited Liqbility Companies § 4 (2011)) (emphasis in briginal). .
| The circuit court held that the Respondent’s cl:I.aims are beyond the scope
_ of the 'arbitratién Ianguagé in the Operating _Agreemént. The heart of the circuit
~court’s analysis on th:is issues is the finding that “[Respondents’] claims do nqt .
turn upon the ‘terms and conditions’ of the .Operatin;q Agreement. (Order Denying
| Arbitration, p.é). The circuit court held _that; if the parties Had intended broad

arbitration language to cover the claims asserted in this matter, they could have
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113

“included a provision requiring that “any and -aII dispu_teé’ between them be
“arbitrated.” (Order Denying Arbitration, p.5). This analysis direcﬂy contradicts
clear South Carolina law.
“The heavy presumption of arbitrability requires that[,] when the scope of
_thev arbitration clause is open to questio‘n, a court must decide the question in
favor of arbitration.” Wilson, 416 S.C. at 413, 786 S.E.2d at 580. Beyond the
initial question of the existence of an enforceable agreement, dis'c'ussedabove,
““Itlo decide whether an arbitration agreément encompasses a dispute, a court
. must determine whether the factual allegétions underlying the claim are within
‘the scope of the broad arbitration clause, rega'rdless of the label assigned to the
claim. A‘ny‘ doubts concerning the scope of arbitrable issues should be resolved
in favor -of -arbitration.” Zabinski at 597,. 553 S.E.2d at 118 (internal citations
~ omitted).
‘[Ulnless the court can say with positive assurance that the
- arbitration clause is not susceptible to an interpretation that
covers the dispute, arbitration should be ordered. A motion to
compel arbitration made pursuant to an arbitration clause in a
_ written contract should only be denied where the clause is not
. susceptible to any interpretation which would cover the asserted
_ dispute. . . o '
' Id. at 597, 553 S.E.2d at 118-19 (emphasis added). -
| The orderv denying arbitration acknowledged that “[tlhis lawsuit arises
_from, amdng other things, the parties’ dispute over their relative membership'
interests[.]” (O. Arbitration p. 1). While the liberal standard for enforcement of the

arbitration clause requires consideration only of whether “the clause is not

susceptible to any interpretation which would cover the asserted dispute”,
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Zabinski, supra, in this case it‘is difficult to conceive of any interpretation of the -
~ clause that would not encompass the Plaintiff's claims.

a. The arbitration provision is susceptible to interpretation
that would cover the asserted disputes

The plain language of the broad arbitration proVision makes it clear that

o , \
the Respondent’'s claims are

incapable of resolutic;h without ap'plicationv'of the
“terms and cbnditions” of the Operating Agreerheht and are theréfore subject to
arbitra‘tioh-.. The Ian'guage'of the arbitratioﬁ provision did not limit its applicability
by, for"example,l stéting that arbitrétion would only apply to disputés over
"interprétation of the Operafiﬁg Agreement. At a minimur.n;' undef South Carolina’s
I‘i.beral standard for arbitrébility, the parties’ arbitration agreement is susceptiblé
to an interpretation that would cover the asserted disputes. >Zabinski at 597, 553
_S-.E.2d at 118-19. |
| o i.  Breach of Duty of Loyalty and Duty of Care
Respohdent’s first and second causes of action, asserted "ag'ain‘st
Hawkensen individually for breach Qf duty of loyalty and breach of duty of care,
are only actionable to the exteht that Hawkensenhés beén or has acted in the
capacity of_é manager of the company®. § 33-4_4-409(h). The LLC statute
provides that thé duty of Io.yalty‘ of a party acting in a management capacity is-
limited, in relevant part, to the following:
(1) to aAccount to the company ana to hold as trustee .for‘it_any
.property, profit, or benefit derived by the member in the conduct or

winding up of the company's business or derived from'a use by the
member of the company's property, including the appropriation of a

3The Opérating Agreement provides that “[t]he initial manager shall be Blue
Wave Management, Inc.” (Art 3, Sec. 1).
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company's,‘ opportunity; [and] (2) to refrain from dealin’g Witﬁ the
company. in the conduct or winding up of the company's business
as or on behalf of a party having an interest adverse to the
company - ' "
-§ 33-44-409(b). .Likewise, an acting manager’s duty of 'carveA is “limited to
réfraining_ from engaging in grossly negligént or reckless ébnduct, ,in{ent'ional
miéconduct', or a knowing violation of Iaw.”. § 33-44-409(0). B
Respondent ‘alleges that Hawkensen breached the duties of onélty and
éaré vthroUgh'a number of instances of use and management of Company
propérty and funds.',(CompIaint,’ 1 35, 47 .52). Crucially, the Opérating
Agreement contains, ”a_miong nurﬁerous vot.t-wer' pr,ovjsionsz releyant to these
allggations, detailed prOVisions go‘verning thé -Company _managef’s
résponsibi'lities., powers, - authority to transfer Company property, and.
_cdmpensation. (Operatin_g Agreement, Art. 3).
- Accordingly, to the extent that Ha‘wkens_en did 'ass‘ume‘ any dutieé of
"_onalfy and cafe by acting'ih 'a‘manége_me_nt capacity as alleged, deterrrvminvat'ion of
any breach of duty requires primary and continuous reference to the governing
provisions of the Operatihg Agreement. Notably, with regard to the duty lof care, it ‘
‘appears' impossible to determine whether a”manage'r_ Has eﬁgaged ih tortiousl
conduct without specific reference to Whaf the governing agreement authorizes
‘and fbrbids the manager to do. These causes of action are based on and

inextricably tied to the terms and conditions of the Operating Agréemeht.

ii. Breach of Contract and Breach of Contfact |
Accompanied by Fraudulent Act

Respondent’s third and fourth causes of action, asserted against
Hawkensen individually for breach of contract and. breach of contract

14



accompanied by fraudulerit act, attempt to hypothetically rewind the -clock toa
point in tiine when Hawken‘seni and Respondent had agreed'up‘on, biit not yet
exevcuted, a plan.to form the 'COmpany and convey to it business operations and
- assets formeriy held by other entities. Respon‘dent does nct plead his breach of
| vcont_ract theory on the basis of the Operaiing Agreement, but iriste_ad asserts that
it is this prior 'agreement to‘6rg_a'nize the .Compar'iy in a. particUIai- way that
| Hawkensen has breached.__(CorripIaint il }57 — 60) This ampitious' reframing_of
the dispute'.‘does not change tiie factrthvat these causes of actiori,'.ho_wever _
named, are in reality based on a disagreement as tc perCentage o'wnersvhip: of {he
| Company. - |
By -the Respondent"s own pleading, Hawkensen’s alleged “breacii of |
contrect;’ occurred, in its entirety, “when he failed to hd_rior his egieement with
[Respondent] and refus'ed to treat iRespondent] as. an equal and bona fide
_memper of the Company.” (Complaint 11 60). The .alieg'ed _“agieement With
[Respohdent]” at issiie'wes “that their ownership interests in the:Comp'any would |
‘be ideriticéi to their prior interests ih‘[a predecessor entity], with each member
hclding an equal (50% +/;)' interest in the Company.” (Complai‘nt’ﬂ 58). The
purported "‘fraudulent acts” alleged by Respondent involve (1) ine.qu'itable
membership,distributions, (2) “self—deelihg and .fraudulentbtransactions with the
Company,"’ and (3) assertinc that‘ Respondent possesse_s only a mincrity interest
in the Corppany. _(Compleiint 9 63). |
| | The Qpereting Agreemerit-contains, amorig other relevant provisions,

specific and detailed clauses gov_erning “Certificates of membership interests”,
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“Transfer of member’s _interests”, “Capital aocount[s]”, “Profits and' losses”,
“Distributions”, and “Dissolution and Liquidation‘.” (Operating Agreement, Art. l,.
\V2 VI). The actual cIaim asserted by the two causes of -action designated by
Respondent as “.br'each of contract” is a request for relief due to a disagreement
about the percentage of Respondent’s membership interest. This is a claim for
relief based on, and requiring reterence to and application of, the_terms -,and‘
conditions of the Operating Agreement governing ownership and management ot
the Company |

Finaliy, any prior agreement to organize the Company was merged and
extingwshed when the Company was formed and the Operating Agreement was
enacted, and'therefore as a matter of _Iaw cannot be the subject of the current
dispu.te.. AIthou'gh' Respondent attempts in his pleadings to characterize this in
part as a dispute about a prior agreement with Havykensen to organize t'he
-Company with equal membership interests, the only. Iogical interpretation of the

-Complaint as a whole' is'thatRespondent alleges;. |
(1) Foiloyving a _-series_ of'disputes with.fellow members of prior vbusiness
~ entities, Respondent and Hawkensen 'decided to resolve the disputes :
and move forward by buying the interest of the other members anci to
organize the Company for the purpose of carrying on .a going business

' conoern‘, (Compiaint 19 20 - 23); | |

(2) Responoent‘and Hawkensen agreed to set up the Company with equal

ownershipinterests, (Complaint ] 58);
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(3) Respondent and Hawkensen did in fact organize the Company with

ethaI ownership interests and, the'refore, Respondent does have an

B interest of approximately 50%, (Complaint 1 59); and

| (4) Hawkensen now refuses to recognize‘or allow Respondent the benefit

| IOf his fuI-I membership interest. (Comptaint 1]‘6-0).

In other words, 'Respondent’s allegation is that he and .Hawkenlsen did in.
fact execute the a.IVIeged prior agreement to set u;.).an equally owned timited.
liability company. It follows that, when the Company was formed and organized,
eny prier agreement was .merged into the operating’ agreement and extinguished.
30 S.C. Jur. Contracts § 73_. (“Upon the executien of a tvalid substituted
atgreement, the original | 'agreement becomes merged into it and is
_ extinguished.”). Accordingly, the rights of the parties with respect to ownership
intereste in the \'Company are gevevrned by the Operattng’Agreement, and not by
- any prior agreements. - | |

i _'Gro'ss Negligence
Respondent;s fifth causet' of action, asserted against 'Hawkensen
_ individualtly, is for negligence and gross negl‘igence. While Respond'ent baldvlyl
-alleged,-without any.furtherexplanetion', that HawkenSen’s p_u'rported duty of care
towards Re-spondentv“arose indenendently of Hawkensen’s and [Resbondent]'e’
membership in the Company,” (Cemplaint 1 67), the more detailed allegations of
what Hawkensen supposedly did to breach this duty m.ake it clear beyond doubt .

‘that Respondent objects specifically to the supposed mismanag‘ement, use and
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'disposal of Company property and funds, and to nothing else whatsoever (énd
certainly not to any conduct outside the scop’é of mahagement of the Company).

Furthermore, réturn_ing to the question of the s‘ourt:e of Hawkensen’s
alleged duty of care, the LLC statute specifies that ény duty of care would only
apply to managemént‘activity ahd woutd be “limited to refraining from engaging in
grossly'negligeht or reckless conduct, inten_tiohal miscondut;t,' or a knowing
violation of law.” § 33-44-409(0), _-(h)(1). Once again, énélysis of any such
- tortious condtk:t re'quiresv ép_ecific.réferettce' to_whét the Operating Agreement
‘authorizes and forbids the manager to do.

iv..  Unfair Trade Practices

Respondent's sixth cause of action, also asserted ag_éirjst Héwkensen
individually, is for unfair trade practit:es. Specifiéally, Respondeht aII_eges in his
- pleadings that Hawkensen engaged in unfair and decéptive conduct by inducing'
Reépondent to sign -an organizational chart showtng purpbrtedly inaccurate
O\l/\‘/‘nership ihterests in order to. thain a Ioén for thé Company; by a'ssérting that
Respondent possesses only a minority interest in.th.e Compan;tj by dénying‘_
Réspondentraccess to Company records and accounts; and by disbursing and
vwi‘thholding'distributions inequitably. (Complaint ] 28, 73) As referenced above
in'the'di.scussion, of the breach of contract claims, thé Operating Agreement’
includes specific provisions governing all of these iséueé. (See also Operating -
Agree'mént Art. V (“Financial Statements and Bo'_oks.”))‘. Accordtngly, this _cauée of
action as well is based on and inéxtricably tied to the terms and conditions of the

~ Operating Agreement.
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v. Declaratory Judgment and Reformatlon of
Organlzatlonal Chart

Respondent's seventh and eighth causes of action, asserted against both
Appellants,’ are for de‘olaratory judgment and “Reformation of Organizatio.nal
Chart.” Specifically, Respondent seeks z‘declaratory judgment that his ownership
. interest in the Company is equal to the ownership interest of Hawkensen, with
each holding an equal 50% +/- interest in the Company”, (Complaint 1] 87), and
reformation of an organizational ohart to refle_'ct ‘equal ownership.'(C.ompiaint_ 1
90). Once again, the oispute-over. percentage membership .in.terests.is based
, upon'andoannot be resolved without referen.ce' to.and application of the
Operating Agreement, ,W.hiéh includes detailed-provisionsrgoverning the creation .
and benefits of such interests in proportion to member contributions. The
, Operating Agreement specifically provides, for example, that “[t]he company shall -
have_ the power to i.ssue certificates of _membe'rship'» interest . . . The
‘denominations of the certificates shall correspond to the amount of ca.pital :

contrib-uted by the member to the company.” (Operating Agreement Art. |, Seo. 1.
See also Art. IV Sec. 1 (‘;Capvital Accou»nt”)).
| vi. .Dissociation

Frnally, Respondent s ninth cause of actlon is for dissociation. Specmcally,
Respondent seeks a determination of the value of his dlstrrbutlonal mterest in the
Company and an order requiring. the Company to purchase his interest at farr
value. The Operatlng Agreement contains specrflc detarled prowsrons governmg
determination of the proportlonal value and acceSS|b|I|ty of drstrlbutlonal mterests

and the effect of a member’s resignation. (Operatmg Agreement Art. IV, VI). As
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with the other claims, this cause of action can only be addressed by reference to .
and application of the terms and Aconditions of the Operating Agreement.

b. A . ‘“significant relationship” . -exists between
.Respondent’s claims and the Operating Agreement

“[E]ven if the court finds that a claim is outside the scope of the arbitration
clause, the clause may still apply.” Wilson, 416 S.C. at 413-14, 786 S.E.2d at-

580 (quoting Partain v. Upstate‘ Auto. Grp., 386 S.C. 488, 492 689 S.E.2d 602,

.604 (2010)). Specrflcally ‘a broadly worded arbltratlon clause applres to drsputes‘
that do not arise under the governrng contract when a srgnrflcant relationship’
eX|sts between the asserted clalms and the contract in which the arbrtratlon"
clause Is contained.” Zabinski, 346 S.C. at 598, 553 S.E.2d-at 119.

| Our state Supreme Court has recogmzed that the “significant relatronshlp” ’
standard, rephrased requrres that broad arbrtratron clauses encompass aII
'clarms that ‘touch matters covered by the contract or agreement. " Landers V. -

Fed. Deposrt Ins Corp 402 S.C. 100, 116 739 SE2d 209, 217 (2013). The

Court of Appeals has held that ,arbltratlon provrsrons vrrtually identical to the

language in the Repondent and Appellants’ operating agreement were “broadly

worded arbitration agreements,"’ The Hous. Auth., 356 S.C. at 337, 588 S.E.2d at

622.

In Landers, the S.C. ‘Supreme Court considered whether an employment
contact arbitration clause required arbitration of a fo.rmer bank employee’s claim
against the bank’s chief executive officer for employment related defamation. 402
SC at 112, 739 S.E.2d at 215. The Court held that the tort claim did bear a

significant relationship to the contract, because “[tlhe perceived inability to ,'

20



perform one's job certainly'relates to an employment conbtr‘act.”v Id. (emphasis in
original). | The -,Court- noted. a “clear nexus between [the] claims and the |
employment contract sufficient to establish a significant_ relationship to the -
| employment agreement.” Id. at 103, 739 S.E.2d at 210.

In the. case at hand, for the same reaSonS‘detaiIed in the discussion above
of each of the Respondent’s causes of action_, it is clear that all of the asserted
claims have a clear nexus with and touch upon the terms and oonditions_of the
Operatrng Agreement and therefore have a srgnifrcant relationship wrth the terms :
of the partres governrng agreement The Respondents claims srmply cannot be
‘ decrded wrthout reference to and applrcatron of the terms and conditions of the
_ _Operating Agreement. Accordlngly, even if the Court finds that the arbrtratlonl
, »prowsron is not susceptible to any interpretation that wouId cover the asserted
claims, the provrsrongrs nonetheless binding here because of -the AS|gn|f|cant :
" relationship” between the'Oberating Agreement and the Respondent’s claims ali “ ’
reqUiring referenoe to a'ndtapplioation o.f the agreement. |

M. _The circuit.court erred in holdmg that the parties’ drspute‘ does |

not involve. interstate commerce and therefore trrgger
applrcatron of the Federal Arbitration Act

The circuit court further erred in holding that the Operatrng Agreement and‘
the busrness operatron governed by the Operatrng Agreement do not touch on
mters_tate commerce. Accordingly, even assuming for the sake of argument that
‘the arbitration agreement in this case were somehow_ technical'ly deficient under
the SCUAA, the_agreement would nonetheless be enforceable underthe Federal

Arbitration Act (“FAA"). 9 U.Sv.C. §1, et seq..

21



The FAA applies where an arbitration provision is included in a contract
“evidencing a transaction iri’volving [ihterstate] commerce”. 9 US.CA. § 2. “The
terms ‘involving commerce’ amount to the functional equivalent of ‘affecting

commerce’ and signal an intent to exercise Congress' commerce clause power to

the full.” Towles v. United HealthCare Corp., 338 S.C. 29, 36, 524 S E.2d 839,

843 (Ct. App. 1999) (quqting Allied—Bruce Terminix Coi._v. Dobsori, 513 U.S. 265,
_'277 (1.99'5)). ‘fThe' phrase ‘evidericing a transection’ only requires ‘that the"
"transaetion’ in fect .."invbolv[e]’_ interstate_Commeree, even if.the parties did not
contemplate an interstate commerce connection.” Id. “Te ascertain whether a
tra'nse_cti_on involves commerce within the rneaning ot the FAA, the eourt muSt
examine the agreement, the coinplaint and the'surrounding facts.” Id.

The S.C. Supreme Court has held that a dispute over a contract with an
‘agreement to submit to “ARBITRATION PURSUANT TO SECTION 15—48-10,
CODE OF LAWS OF SO_UTH CAROLINA (1976)”, although technically deficient
_-undev_r-the strict terms of the South_Caroiine statute, was noneth'eless eubject to

_arbitratio_n under the FAA.; Soil Remediation Co.‘, 323 S.C. at 456, 476 S.E.2d at

150 (finding the quoted language deficient because it wes not unde'riined). As the

Court explained in a later opinion discussmg SOI| Remediation Co., [s]ta’te law

was therefore preempted fo the extent it would have lnva/idated the arbitration

~agreement.” Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 539, 542 S.E.2d
360, 363 fh'.2 (2001) (emphaeis in original). |
This ease involves interstate commerce because it is undisputed. that

while ‘Appellants are residents of South Carolina, Respondent is a resident of
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’ North -Carolina. (Complaint"ﬂi - 3).. Furthermore, the Company financed the
purchase of its primary asset, the apartment co.mplex in Fort Mill, using' proceeds
of an $11 million loan provided by a Delaware ||m|ted partnershlp operating out of
New York (Loan Agreement p. 1; Aff Hawkensen q] 3). The S.C. Supreme Court
has recogni;ed that a business operation involving out-of-state investors |
implicates interstate commerce. Zabinski, 346 SC at 595, 553 S.E.2d at 1 18.
_Additionally, one ‘ofl the many disputed issues -between the parties. is the -
»ovvnership of a tract-of real property located in Mooresville, North Carolina. (Ans. ‘
- and Co_unterclaim ﬂ‘ﬂ 107, 146; Aff. Hawk_ensen 9 14). Specifically, the AppeIIa‘nts |
allegethat Company funds were used to purohase the property and that the ~_ '
Company has either a legal oran equitableowners‘hip interest in the property.
- The AppeIIants seek imposmon of a resulting trust on that basrs4 (Ans. and
Counterclaim || 147) Resolution of this aspect of the dispute directly implicates
and requires reference to provisions of the Operating Agreement relating to,
| among other issues, the value of member's capital accounts based on the fair
market vaIue of Company property and loans from the Company to members.
- (Operating 'Agreement Art. IV, ‘Sec. 1(a) and 3)._
Courts have made it clear that this d’isputes over this type of multi—_state |

property ownership affects interstate commerce. Cohoon v. Ziman, 298 S.E.2d

729, 731 (N.C. App. 1983) (agreement affected interstate commerce where

partners were residents of North Carolina and South Carolina and partnership

engaged in real estate transactions in both states). See'also Snyder v. Smith,

* The Respondent’s Answer to Counterclaim was not filed until after the October
31, 2016, hearing, and was not part of the record before the circuit court.
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736 F.2d 409, 418 (7th Cir. 1984) (lllinois partnershlp s ownership of Texas real
~estate affected interstate commerce) (overruled on other grounds by Felzen v.

Andreas, 134 F.3d 873 (7th Cir. 1998)); Pioneer Properties, Inc. v. Martin, 557 F.

Supp 1354, 1364 (D. Kan. 1983) (Kansas cmzen s investment in Canadlan real
estate affected interstate commerce) |

_Flnally, aIthough the arbitration agreement in this‘_matter is enforceable
under the FAA, the parties’ _agr_e'ement to subm.it to arbitration porsuant to the
: provisions of the SCUAA is still binding. In othevr words, arbitration of tlh'is matter
is su.bj.ect to the rules and 'proced'ures set forth in the South Carolina arbitration '
- statute. While the FAA_preempts state laws purportling to invalidate iagreements
to arbitrate matters of interstate commerce, “it does' not follow that the FAA
prevents the enforcement of agreements to arbitra:te nnder _diffe'rent rules than

those set forth in the Act itself ” Volt Info. 'Scis Inc. v.. Bd of Trustees of Leland

Stanford Junior Univ., 489 U.S. 468, 479 (1989) “[P]artles are free to'enter-into a - |

contract providing for arbitration under rules established by state law rather than
under rules established by the FAA.’; Munoz at 539, 542 S.E.2d at 363 fn.2.

| Accordingly, because the dispute in this matter involves interstate‘ ‘
commerce, the Operating Agreement provision‘providing for arbitration pursuant
.to the procedures of SC‘UAA is enforceable under the FAA even if_the arbitration

provision is for some reason technically deficient under the state statute.
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IV.  The circuit cou'rt erred by asserting jurisdiction over the
Respondent’s motion for appointment of a receiver and
injunctive relief '

The circuit court also erred in holding that it had ju-risdictio.n to rule on the
Respondent’s‘nﬂotion for appointment of a receivér and then issuing ah_ order
requiring the Appellants to pfovide Respondent monthly ’bank statements and

profit and loss statements during the pendency of the action, with specific Ieéve
vgranted to Respondent to renew hié reqﬁest.fér a Arece\ivevrship if 'dee_hed
necessary. (Q._Réceivér p.‘ 3). Admiﬁe'dly, counsel for Appellants stated at'thé
.fi.r.st hea.ringl, thathppeIIanfs did not object to voluntarily providihg financia-l
statefﬁentsl to Res'pon;ién't. Hdwever, Appellanfs did not waive théir objectioh to-

the jurisdiction of the circuit court to order such production when the case is

- rightfully subject to arbitration. (Trans. Sept. 15, 2016, p. 36, In. 3 —7; Trans. Oct.

31, 2016, p.' 3, in. 17 throAugh p. 4, In. 25). See also Johnson v. S.C. Dep't of

Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 (2007)

| (obje‘ction, to lack of subject fnétter jurisdiction may not be waived). Of most |
concern to Appellants is the circuit court’s purported rete._nt-ion of jurisdiction to
awafd equitable relief with regard to Company finan_cial managerﬁenf. o

- While the circuit court denied the Respbndent’s request for appointment' of .
a receiver, ‘and to that exte'nt ruled in favor of Appellants._ in the order that.
AAppeIIants now appeal, this issue is justiciable because the order (1) qonstitutéé o
an assertion of ongoing juriédiction.over the parties’ dispute;' (2) specifically
grants IeaQe to Respondent “tq renew the motioﬁs should further discovery

- reveal tha_t the Company’s property, or its rents and profits, are in danger'of

25



being lost o'_r maierially injuréd during the pendency of this case,” (O. Reciever'p.

3);-and (3) imposes on Appellants an ongoing requirément for production of

‘Company financial records. See Peoples Fed. Sav. & Loan Ass'n bf S.C. v Res. ‘

* Planning Corp., 358 S.C. 460, 477, 596 S.E.2d 51, 60 (2004) (‘A justiciable ~

controversy is a real and substantial controversy which is ripe and appropriate for
“judicial determination, as diStinguished' from a contingent, hypothetical or

abstract dispute.”); Collins Music Co. v. IGT, 365 S.C. 544, 549, 619 SE.2d 1,3’

(Ct.'App. 2005) (apblying mootness doctrine exception where “the decis_ibh by
~ the trial court can affect future events or have collat_eral consequences to the
parties”). | |

" In the event that the Court ofVApp-eéIs reverses the circuit‘c_ourt’s rQIing on
the motion to compel arbitratioh, the Appéllants dd not want to have waivéd their
objection tb the circuit céuﬁ’s éssertion’of jurisdiction _err matters of receivership
and injunctivé relief, or be required'fc;'initiate a second appeai if the circuit court
again aésértsjurisdiétion. | | - | |

a. ' T-hve circuit court lacks subject matter jurisdiction to
award equitable relief in an action subject to arbitration

Because this dispute is subjéct to binding arbitration, the circuit court does
- not have jurisdiction over matters» of eVen iemporary equitable relief. South
VCaroIina’s eventual embrace of arbit-ration was a reversal of prior |an holding that
“geﬁeral arbitratidn agreements which _ouét the South Carolina circuit court ffom

jurisdiction are unenforceable as against public policy.” Episcopal Hous. Corp. v.

Fed. Ins. Co., 269 S.C. 631, 636, 239 S.E.2d 647; 649 (1977). Where a broad

arbitration provision is in place and does not specifically reserve to the circ'uit
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court 'jprisdiction over 're‘quests for temporary equitable relief such as
appointment of a receiver, thére is né basis for the_circuit court to retain such split
jurisdiétion. (

| Undéniably, -the circdit cQ‘urt does have jurisdiction' over the initial question
of whethelr‘the parties haye_- agreed to arbitrate: “[A] .gatewéy dispute - about
. Whether the parties ére bound by a gi'ven érbitraﬁon clause raises a_i ‘question of |
érbitrability’ for a-court to decide. . . .‘Similarly, é disagreerﬁent abo:ut Whether an .
arbitration clause in 'a'vc'oncededly binding contract applies to a particular typé of

| controyversy’is for the céurt._” Howsam v. Dean Witter Reynolds, In_¢ﬁ,-537 U.S. 79, |

84 (2002) (internal citations omitted). See also Zabinski, 346 s.C. at 596, 553
SE2dat11s | |

‘However, when a binding arbitration clause gbvérns thé controversy, the
: authority_ of the circuit court extends no further than those f‘gat_,éway_” arbitrébility_ |
_ qLJesﬁbns' unless"the p_artiés HaQe agreed otherwiSe. “Thus ‘proce}durall’ questions
which grow out of the dispUte and bear on its final disposftibn"’I are-presumbtively
not for the judge, but for an ar_bitrator, to decide.” Howsam. at 84_. In the éase on
'appeal, the cifcuit court has s_tepped. beyohd the initial gateway quéStio’ns of .
arbitrability and wéded into considerati.on and defermination_of the éubstantive
rights of the Ii.tigants‘. For example, a rece'i.ver may not be_apﬁointed ih the first
_ place “unless the‘re is the-strongést reason to believe that 'thé plaintiff is ehtitled '

to the relief demanded :in his 'co'mplaint.” Pelzer v. Hughes, 27 S.C. 408, 3 S.E.

781, 785 (1887) (discussing prior S.C. Code section with language _ident'ical to

current § 15-65-10(1)). See also Zabinski at 596, 553 S.E.2d at 118 (‘[l]n
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'deciding whether the parties have.agreed to submit a particular grievance to
arbitration, a court is not to rule on the potential merits ofvz the underlying claims.”).

Furthermore, j‘udicial appointment of a receivership pending arbitration of
a dispute by necessnty implies ongomg circuit court involvement even after it has
been divested of jurisdiction. “When a case is sent to arbitration the circuit court

is divested of jurisdiction-over the case.” Steinmetz v. Am. Media Servs., LLC,

393 S.C: 72 74,709 S. E.2d 708 709 (Ct. App. 201 1).° Arbitration is not litigation
_ carried on by other means, but IS an alternative means for resolving disputes
without the cost and delay of a lawsuit. Judicial review of an arbitration award is
limited in scope, and any attempt to convert arbitration into a trial-like judiciai

proceeding is looked upon with disfavor.” Lauro v. Visnapuu, 351 S.C. 507; 516,

570 SE.2d 551, 555 (Ct. App. 2002). “In bilateral arbitrati‘on,' parties forgo the
procedural rigor and appellate review of the courts in order to realize the benefits . -
of private dispute resolution: lower costs greater eff|C|ency and speed and the
~ability to choose expert adjudicators to resolve specialized disputes " Stolt- -

" Nielsen S.A. v. AnimaIFeeds Int'l Corp., 559 U.S. 662, 685 (2010). “Any action or

proceeding inyolving_an issue‘su‘bject to.a'rbitration ‘shaII be}s‘tayed if an order for
arbitration - hasbee_n made.”S.C. Code Ann. § 15-48-20(d).

The retention of jurisdiction' to grant temporary equitable relief, and in
- particular the drastic remedy of receivership, would keep the circuit court deeply
‘and continuously in\rolved in resolution of a dispute submitted to arbitration. ‘A
receiver represents the Court appointing him; he is an officer'of the Court and is

the agency through which the Court acts. . . . He is subject only to the Court's
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direction.” Kirven v. Lawrence, 244 S.C. 572, 580, 137 S.E.2d-764, 768 (1964).

Appointment of a receiver “is a 'stronger measure than that of injunction, in that
the effect is to transfer the custody of the property in controversy from a litigant to
a third party, under the direction of the court, during the iitigation ? Peizer at 784—
85. Accordingly .ongoing JUdICIa| control of the parties’ busrness affairs pending
' arbitration wouId _not_only thwart the contractually memorialized inten_t of the
parties to 'resolve. clisputes without substantive judicial involvement, but would
constitute an -impermissible exercise of jurisdiction legally diyested upon
| submrssmn of the case to arbitration See Steinmetz, supra. |
| The question of whether an arb/trator has authority to appornt a receiver
posed by the circuit -court at the hearing in this matter, (Trans. Sept. 15, 2016, p.
10 In. 3 - 8), 'is'uitimate_ly-oniy of academic interest to the issue on aopeal. Even
A, if :the arbitrator does not have ’authority to appoint a receiver, it.does not foilow '
~ that on that basis the circuit court does retain'jurisdiction to do so. To the extent
that a party agreeing t.o arbitration might therefore aI.together forego the right to
~ seek the equitable reliet of receivership, this is no more-_inequitable than the fact
that _the party has given up, in exchange for t.he efficiency and other benefits of
arbitration, the right to a trial by jury. }Thes.e are simply the issues thata partytoa .
contract must consider and weigh before agreeing to a binding arbitration
provision.‘ |
In arguing for appointment of a receiver, counsel for Resoondent cited to
federal authority Afor the proposition that "‘where a dispute is subject to mandatory

arbitration under the Federal Arbitration Act, adistrict court has the discretion to
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grant a preliminary injunction to preserve the status quo p'ehding the arbitration of - |

the parties’ dispute if the enjoined conduct would render that process a ‘hollow

.

forma'lityt”_’ Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bradley, 756 F.2d 1048,
1053 (4th Cir. 1985). The Merrill Lynch opinién is inapplicable to the issués on
apbeal for seVeraI reasons._'First, the Fourth Circuit’s ruling of the jurisdi(:tion of
federal‘district courts does not affect the p_rerdgativé of ‘_South Carolina to.
: de’(efrhiné the jurisdiction of its owh cir;:uit bbﬁrts. Accordingly, the .rulling does -
not supersede the éﬁect of clear South Caroﬁna case law holding that the ci-rcuit
court is‘ di_Vested of jUrisdictidn upon submissvion of a dispute to arbifration..
Steinmetz at 74, 709 S.E.2d at 709. | »'
Second, While the Merrill Lynch opinion is based specifically on. the
Federal Arbitration Act, the 'ag‘rve'ementva.t'issue in this matter specifies thét '
“arbitration is to be governed by thé Sduth Carolina UniforvmbArbitration Act. The
South Carolina statute provides for only mihirﬁal participation by the circuit court,
.such as.confirming or modifying afbitration awards bas_éd on specific criteria; §
15-48-120, et seq., and does not prOvide for judicial imposition and enforc'emen’t
of draétic injunctive relief or receivership. Third, while 'Merril Ly- nich refers
speCificaIiy to authority to issue a preliminary injunction, there is no basis to
conclude that its hoIdinQ should be extended to the.even more drastic remedy of
receivership, “a stronger measure than that of injunction”. M, 27 S.C. 408 3
S.E. at .784—85. Whereas the Ianguage of Merrill Lynch justifies its ho.Iding on the

need to preserve the status quo, appointment of a receiver in fact disturbs the
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,sfatué quo by seizing and transferring‘ custody of the'.relevant property and
business affairs. |

Accordingly; {he circuit court lacked juriédiction'to ru_Ie on the merits‘of the
Respondent’'s motion for éppointment of a r_eceiver, and. likewise Iagked
jurisdictionr'to' order Appellants to Confih.uously produce financial records.

CONCLUSION

For the fbregoing reasons, the Appellants réspectfully submit that the

Court of Appeals should reverse thé circuit court’'s o,rdef denying Appellants’
Motion to Compel Arbitration;-should reverse the circuit court’s order denying
appointment of a receiver to the .extent that the order asserted continuous
jurisdiction and impoSéd a requirement for production of finahcial statements,
and should remand this matter for entry of an'o-rder compelling arbitration of the
parties’ dispute.

Respectfully submitted, _
- H. Freeman Belser (SC BérNo. 72403) -
William C. Dillard, Jr. (SC-Bar No. 78986)

Belser- & Belser, P.A. : .

Post Office Box 96 _
Columbia, South Carolina 29202

(803) 929-0096 .
Attorneys for Appellants

Columbia, South Carolina

- February 21, 2017
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