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DARRELL STARNES - DIRECT EXAMINATION BY MR. REEVES

Q Okéy; And both'the:store.and the land were owned by
the same entity? | |

A ‘That's nOt.correét. It's D & O bropeﬁtykManégementg
Q Okay. D & J ?Iopetty'MénagEment-éWﬁédﬁthé’property
andiD“é J' Enterprises §ﬁﬁ¢é fhe building?

A Correct.. | o

Q Did you build.this:buiiéing?

A No, we hadwpufdhasea.tﬂaf building,vQOOdﬁéss,,ﬁdw
it's been probably Bﬁ_yééﬁsgéggj And it's been a nunbexr

of differentzbusinességrjﬂnw‘

Q And it was made out of ciﬁder block construction?

A That's correct.

0 And did you'HaVé.ifon'bérs installed on the windows?
A :The%ircn_bars were;tﬁ§féfbéfore we opened the check
casher. We just left Ehégfth;fe.

Q Okay, wawabbut.irénubéﬁé on the door?

A They  were there as Qell;

0 Okay. How about the,bullgtproqf glaSS:When;YOu'go

inside?
We installed that when we installed the check casher.

What was the purpose 6f'théibuiletproof“glassz

A
Q

A Security measures :

0] SéCuritygmeasuresyinfﬁhat Way?
N o

Well, it protectéd €H§jéﬁ§ioyee for one. We had done

-business at that Iocatioﬁff§f1agprbkimately 20 years and

2
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DARRELL STARNES - DIRECT EXAMINATION BY MR. REEVES

A Yes, sir.

never hadia;robbery'Whatsquer} So T consider it a

. deterrent..

Q A deterrent to what?

A Crime,

Q To ¢rime. Any particular crimes?

A Robberies. |

Q Okay- So'thﬁ'builetprQOifglass, youd péadid to have

that installed?

Q And you view that as protectlon for your employees?
A As well as a deterrent for crime.

Q A deterrent for erime. ‘A deterrent, would.y0u agreé)

‘that is only Visible.or%ﬁaae'known‘Once someone: is inside
- your store? |

A I;@bn't;quitevfolieﬁsiéﬁrﬂqﬁeStiéh there.

Q You can't seé theyﬁﬁlietprodf glass from outside the

store?

A Yes, you could.

QQ How about the 1ron bars on the windows .and the doors,

‘what was the purpose of that’

A We: had a tape bu31ness, sort of like vides =-
Blockbusters when they came to town, we rented tapes. And
we had that in there because we had Some break- ins. They

were breaking in the wlndows,and stealing the tapes..

Q So that served a Seeurity function as well?
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.DARRELL»STARNES'—iDIRECTfEXAMINATIONVBY”MR;,REEVE$

It kept them from-stéaling our tapes.

A
Q  So it protected your business against break-ins?
A Yes, sir.

Q  Any benefit to your customer to having the iron bars
on.the-windOWSertthe;dC§r§§'ak
A No, none WhétS.oever‘:‘; |

Q How about the electronic buzz-in door: separating the

employee. area from therlobij'did‘Youdinstall,tﬁat?

A Yes, I did.

What was the purpose of that°

A ‘That was to buzz employees in o¥ buzz thém out. We

also had an area, lf,we cashed a large check, we would

bring the customer into another area where we had a deal

tray to where they weren‘t v181ble

Q ‘So this was also afsecurlty measure?
A Security ‘measure fdf‘ahe customer.
Q. Okay‘ So if a customer came in and wanted to cash &

large ¢heck -- what amount are ‘we talking about? What

gets you behind the door?-f“

A Probably 5,000. -

Q - You would brlng the customer into the protected

employee aréa to cash large checks°

A No,. 81r; ‘There was a trap door there as well, eo'YOu

Zhad two different doors°“

Q Were:éustOmers;everApermitted=iﬁ the employee area

4
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DARRELL STARNES - DIRECT EXAMINATION BY MR. REEVES

Spot?

‘behind the bulletproof glass?

A N6, they were‘notg‘

Q Did you have the bulletpfoof glass in. all of your
storeg? “ |

A All of our‘chedkvéASher Stdres, I -did.

Q For'ﬁhe:samegreas¢hé.

A For the same reason.

Q DQ’you recall Whatjit cost to have: full bulletproof

glass installed in you;;sféiéfin_thefROCk Hill Cash on the

P I do not.
Q Was it hundreds or. thousands°

ﬁA I'm thlnklng probably would be ‘three or $4,000 to put

three deal trays with the bulletproof glass wup.

Q You -also had a vault on 81te'>

A I heard thqt a llttle bit ago. I don't think.we
actually had,a'vault' We had safety dep051t boxes that we

would secure our cash 1n

0 You did not desctibéyiifaé a vault?

a No, I wouldn't -- I./did have vaults in other

"locatidné,'but,thatvparticu;gy location, we didn't have a

vault.

Q  Okay. Would you:égtéé_ﬁhat Ida Loxd was a customer

in your store?

.A; I do.
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DARRELL, STARNES - DIRECT EXAMINATION BY MR.. REEVES

B0 .o

Q Would you agree that as:a‘customer you owed her a

duty to provide her;awsdﬁe environmént?

A I would -- I think everybody owes someone a safe

environment, but thefWathhis.incident went down -- I Know
in my testimony, whiCh;%iimyldépoSitiOh,'three years after
the incident I was askéd.qﬁestions that I stated a madman

was ‘on the loose. Never dia I"tell my employees there was

a madman on the loose.

MR. REEVES: Youfigéﬁggffmay?l approach?

THE COURT: ves. -

(A bench confereﬁcevﬁas held in the presence but not
within the hearing of the jury )
BY MR. REEVES:
Q Mr. Starnes,; would“?ou"agree that February is
typically Cash on ‘the Spot,;‘bu31est time of the year?
A Back in that tlme frame,.yes
Why is that? o |
It was tax:seaéon?“'“
Could you_please §£§ig§ﬁ?
Lot'of=pepple'thaf %7;§u@ber:of people that do not
have check cashing acé;uhtéhoribanknaccounts, for thét
matter, and they look fp%_;:pléce to cash theéir check. We
typically cash the.checksqand;the_rapid refund,checké-that

come out.

0 Would you also,agfééﬂthéﬁﬁduring the tionth of
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DARRELL STARNES - DIRECT%EXAMINATION“BM-MR.‘REEVES_

@ Have you ever considere

 February, YOUfastoreﬁ,Césﬂﬁéﬁﬂthe:Spot,fwas‘prOCessing

approximately a hundred th@ﬁéand‘dbllarsfper”Wéek?

A 'That:would'bewngtvevéry week; but maybe,two‘Weeks,out

of February.
That's your busiest --- -

:Prbbablyfbusiest.~., o

Yes.

Q

A

Q == most‘cashainteﬁéive £iﬁe-of ﬁhe'year?
. L

Q You have hnever emglﬁf'é?éﬁﬁfivate security guard?
. :

We've never had asec

d a private security guard?

A No, because we've never: had robberies.

Q Okay. ;SO;you,feit 1ik¢ as: long :as there. had never

to take?

A There's a number of businesses that --

o) IfHYOu:dbnﬁt'mind;~sir, piéasewanswér my question:

MR. GREELEY: Let him answer the question, please.

THE :COURT: I'm éd?ﬁ :éxéuse me .

'Répeat.YOur-queSti¢nQ ;g

BY MR. REEVES:
Q You'saidibecause.youfneVervhad_an armed robbery:
before ‘that havingja‘sécﬁrity QUard was not a prudent

LY

reasonable measure?

A - There's a number of busiriesses that are like ours

"been a robbery that woﬁld}ndtbbeva réascnable precatlition

7
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DARRELL STARNES - DIRECT EXAMINATION BY MR. REEVES

'(2 Boo om0 b O b

that none of them have security guards. So no, I hever

_entertained~thefideé{ ‘”

1l o NéVérvinVeStigatéd:é&eﬁvthe cost?

A No.
Q@  Okay. In addition.to the iron bars and the

bulletproof glassvandvthe.bﬁ?ZQin deor, you .also had a

video security system?

A Which allowed Mr. Watts to be caught.

Q  Very comiéndable. :.Where were the cameras ifi your

store?”

A There was one coming -in the dsor of the top of the

door. And I think.thexeLWag one that angled back towards

‘the Western’Uhion1tabié;f"‘

Q And you ‘could monitor those cameras from where?
A On site. You coﬁiarhbﬁ"ﬁbﬁitcr from my home office.
o) So. the people in'tﬁe;emPIOYée-areatcouldzmeni&cr‘wﬁc

was in the store by thoSe video cameras?

Yes.
'Ycu,also’had:péniéigﬁpégﬁgiinstalled?
Yes. |

You had someron'ﬁhg?%éii?

They would bé'up3§ﬁ§é£ ;hé ¢ounter.
In the employee1aféa?-f

In the employee afééivfés;:'

Did you have any panic buttons installed in the. lobby




10

11

12

13

14

15
16

17

18

19

20

21

22

23

24

25

46

DARRELL STARNES - DIRECT EXAMINATION BY MR. REEVES

area whére the.customefé&&ere?h
A No;, we' did not.
Q@ Do you know why?

A I -- I wouldd't tﬁiﬁkﬁtﬁétaa customer would know to

hit a panic button.

Q' Okay. And you alsc had wireless panic buttons for

your, employees?

A Yes. That was if they had to go out in the lobby.

Q So you inStructed!Ybﬁrﬁémpioyeeslthat if they left

the -employee: atrea behlnd the bulletproof glass that they

were to wear w1reless panlc buttons around their neck; is
‘that correct?
A That's cerrect.

Q What,waszthe-pufpdééttf.that?

A If someone Wefe'tp-rdbvf—tCOme in to rob them, they
could push the buttOﬁtft_t“.. |

Q 'But'né’pahiCybutt§ns.ih‘the lobby area for the
customers to push? b

A Nonée..

Q By assuming a bulldlng w1th iron bars on the doors

and the windows and by 1nstalllng bulletproof glass ahd a

buzz—1n~door‘and panlc'buttons and a -security video

system; were you aware. that bad things could happen?

A I think bad thlngs cah. happen -

Q Ilmstalking'abdutijﬁét;yqur store?
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. DARRELL STARNES' - DIRECT EXAMINATION BY MR. REEVES

THE COURT: That' s a;iia~.,1¥ight :
MR. REEVES: One final question, Your Honor.
THE COURT: All“rigﬁé,er,"Reeves~
BY MR. REEVES: o
Q. ,Thé“deSCription,ﬁf’ﬁge’ﬁadman on the loose; that was

your description; is that‘correct?

A I've read my dep081tlon over and over .and over. I

know 1t's reported. 1n the medla that I met with my

~employees. I locked at my dep081tlon and there's:

stuttering. And I had-threeﬁyears to contemplate: what
this guy was about when you took ny dep081tlon Aﬁd-yes;
I adree he was_a,madman; ? o
Q O the loose? .
A On the loose.

MR. REEVES: Thaﬁ£ Qéﬁ;iﬁ;;'starnesw

.THE COURT: 4I'm séf;x}iﬁﬁg;ereéley, do you have any:

questions?

MR. GREELEY: ‘Yes: - .

BY MR. GREELEY:

Q | Now, y0ur‘depositipﬁﬁéaméﬁsometime-after’his criminal
case:haéfgdne throuéﬁ;fisgthat correct?
A That is correct.

0 And had you as th¢5¢wper,cpoperated.with_law

enfprcement:and_beéh'kepffﬁﬁ-ﬁd-date with the things that

10
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DARRELL STARNES - CROSS?EXAMINATIQNaBY MR. GREELEY

were going through there as far as the crime and the

prosecution and things like that?

A I wag not -- are you speaking prior to the incident
or --

Q No, no, 1no, no, no. After his arrest and on the way

to the prosecution .over the .year period that it took,

“about a year and4fpur'ﬁ§nth§fbefore.he:adtUallYLéﬁdéd~uP

in criminal court for.théée}JWéIE'Ybu kept abreast by law
enforcement? | | |

A -Yes, I was.

Q  Okay. &and so wagkigﬁéhfaﬁgh-that,prqcess that you

began to learn more infOrmationfabout-Mr, Watts?

A ‘That. is correct.

Q And are you famlllar w1th the fact that he entered a

plea of guilty but mentally 111’

A I am.
oF And could that have had an effect upon your
characterization of h1m as a madman°

A I think that's whera'l'dériVed'the term madman.

Q Now, you.wereaasked that*thiS'Was a big time for you

because it was February and 1t was tax séason and you had

a lot of money there, correct°
A ThatAls correct,
'Q Did you. have any 1nformatlon that Mr. Watts knew that

it was tax season and that your partlcular company would

P 11
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DARRELL STARNES - CROSS EXAMINATION BY MR GREELEY

have a lot: cash there?'.a St ,
A I don't think-thatyhe%Wouldihave~known that, no, sir.
Q Okay. Do;yéu'knewnwhetheruor not during tax season

when people are_gettingutheir_money back that the fish

‘market. that got knocked .off and pecple shot was having a

big banner year?

A I don't think the*fisﬂrmarket would have been having
a banner year. | |
Q What about the l;tt;éicénvenienCe store in Fort Mill
a week later? 'Did«you‘ﬁavé:ény‘information‘thét Mr. Watts
may have known ‘that they were hav1ng a banner year?
MR. REEVES: Objectlon; Your Honor..
THE‘COURT: Overruled e
BY MR. GREELEY: o

0 They:were'havingfatbannergyear?

A I don t think that Mr. Watts would have known how

much money ‘was in any: . bus1ness that he robbed.

fQ Now, you wére not'theré:that day, correct?

A I was not.
Q But y0u;said thatlit,Was YOur video camera systeém

that helped him get caught? . .

A That's exactly how'hefwas.CAught- Wheén the:
detectives came in, we had v1deo of him s1tt1ng at the

Western Union table and he was chewing on an ink pen. And

when the detective came 1n, he took the ink pen, he

12
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DARRELL .STARNES - CROSS-EXAMINATION BY;MR};GREELEX

dropped it in the bag.. And I think he -- there was a

parole officer that showed up that afternoon and I think

it. ended 'up, he had béen_p&roled‘abbﬁﬁisix weeks prior to

these robberies occurring.

Q  Now, in this particilar case, were you -the one who

was served withlthéWCnglainﬁ?“

A T think it was serV¢dﬁgn:D.&;J?EnterpriSGSQ
Incorporated. |

Q: Right. And_youﬂ#Q_ﬁhe;president?

A - Yes, sir. |

Q So ‘you got thatvébmpiéiﬁt-and you read that
complaint, correct? B

A I did.

0 To refresh your méhéry,-IWm going to .show you a cdopy.

Is that the complaint,.ajcppy of the complaint. that shows
the filing date of Junelof'2009'that was served on D & J?
A That's correct.

Q Would you go over to maybe paragraph 3 to where the:

‘allegaﬁions ofiwhat»ycﬁ'@id w£ong=areilisted?
A What page?

Q  Can you find that paragraph? Let me léck and T'11

direct~you.toythat’paragraph,u If you'll léok at

paragraph 11, was that the complaint you were served?

A Yes.

Q And are»A throughtngafégbhose the things in that

13
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DARRELL STARNES - CROSS-EXAMINATION BY MR. GREELEY

particular complaint that.the-Plaiﬁtiffsﬂwere-alleging you

did wrong?

A  That is correct.

Q - Would you .read A through:E:for the. jury?

A~ Paragraph 11 startequ«&,J'and its agéntéy servants,
empIOyees-bneached theii’duty to use reaschable cdre with

negligence, grossly negllgent recklessness, willful and

wanton in one of more of the following particulars. A, in

failing to ‘instruct employees to comply with all robber's
commands, in failing to use v1deotape on the premise, and
in failing to post notlces that v1deotape was: belng used,

in failing to use a lock on the door of the premise that

could be: opened remotely by 1ts clerk, in doing things

that a reasonable payday lender would not have done in the

same or similar c1rcumstances; 1n-fa111ng to do the

reasonable payday lender T excuse me, in failing to do

“things that a reasonable payday lender would have done in.

the same‘or:51m11ar.c1rcumstances.

Q Okay. 8o thbseha#e*theithings that-were»aiiegedythat
you -= your company, ﬁf&-Jyﬁhtetprises, did ‘wrong,
correct? | |

A That's correéct. ’

o) And.what}s“the date,ef_that?

A Of the ccmpiaint thatéwaéwfiied?
Q

Well, the filing date. June? TIt's up in the

14
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DARRELL STARNES - CROSSAEXAMINATION”BY,MR,_GREELEY

right-hand corner front page?.

A Jure 19, 2009.
Q June 19, 2009. It said that you didn't have a video

. machine: or équipmeht; didh*t ig?

A That's corréct.

Q But it was:yoﬁfvvideo,machine that -=

A Stopped his:madneésymi‘ﬂ

Q And.June:Qfg2009»i$;—f_ﬁéuld yéuhégreé»is absut ‘15
months-after'thé'incidep#?i,_,

A That is correct..

Q Would you look ét A5th£ough E and ‘read the ‘provision

that says you"re-wroﬁg-and yéu.were‘negligent and reckless

and careless in not hiring an armed security guard?

A That's not ‘in here.

Q It's not-in'there?fiBut”theiallégatibh you didn't.

‘have a'video camera is in there, right?

A That "s correct.

0 But not that ycu didﬁ"tfhave a security guard,

correct?

A Correct.

Q Now, I'm showihg ybuitﬁé:firStJamendedsCGmplaint from
the Plaintiffs. Noww-théﬁiﬁaévfiled_a year and a half

later; is that correct?.. .-

A I don't see a date stamped here.

0 Datée on the back sheet? -

15
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DARRELL STARNES -HCRCSS¥EXAMINATION‘BYJMRL GREELEY

o ¥ O

A Okay. February the 21st, 2011.

Q  Okay. And that would have been three years after the
HRincidént? ‘

. i
A ‘That 's: correct,

Q A.year and a half after the first complaint?
A That's correct.
Q Doeg that onefhaveiabout'the,afmed -- I mean; an

armed security guard in it?

A No, it does not..

Q Well, look close.

A ‘Okay . i“m:sor:y,\b;iin-failiﬁg~to“use a security
guard to prevent or déééf ﬁé£ts1frbm=sh00tingﬂbord.

0 Tharnk you. Okay. So Béck then, you had read two
articles in the paper,‘éo?réct?

A I had read .about tWoiérmed robberies where people

were shot, thathé.dcrféct?.

Q »And'ﬁas oné at a fish_mgrkét‘in Rock Hill?

A I think the first one was at Saltwater Seafood Market
on East:Whité:Street-and7the second would be John Boy

Billy's Valero in Fort Mill. . -

Q And that's a .convenience .store, correct?

A That's a convenience store.

And the convenience. stére deals in cash, &orrect?
Deals in ¢ash.

And the convenience &tore has less than three

16
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DARRELL STARNES - CROSS-EXAMINATION BY MR. GREELEY

employees, correct?

A That's correct.

0 Usually-working,,ddrrect?

A Usually working yes. .

Q And the seafocd place did not have many employees;
did he?

A I'"m thinking théfe'wéfé ?68sibly-tWo-or three’in
there that day.

Q  But it dealt in cash? .

A Yes, sir.

Q Other than thét, dofyou‘know of any similarity

between &hose-two businéséés and your business?

A He -- there was néﬂgiﬁiiaritiesJ He was robbing --
and.I*minotaeven»sure:Wﬁéﬁhé;'they knew if it was the same
guy. He was robbing difféééﬁﬁ,type businesses.

o) And how many r05bé;ie$ had you had in all your

businesses in 20 years?

A None ‘in 20 years.

o) Do you think it's reascﬁable to :séarch patrons of

your business before they come in?

',A- I don*t think you_éan ~? I don't see how that would

be legal.
MR. GREELEY: Thaﬁfslallgl have for now, Your Horor.
THE COURT: Thank you,

Any redirect?
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'DARRELL. STARNES - REDIRECT EXAMINATION BY MR. REEVES

MR. REEVES: Very.ﬁfiefiyy Your Honor.
REDIRECT EXAMINATION
BY MR. REEVES: R
Q Would you ‘agree, Mr. Starnes, that the goal of these

security measures is to deter the start of crime?

A ‘I'agreexthat our seéurity measures, yes; deters

crime..

Q Let-mé'ask‘it;again; please. Listen carefully.
Would you-agree’that»ﬁhgcgoal,of the security measures is
to deter the start of éi&iimeg.

A Yes.. i

Q Would ‘you aISOvagtééfﬁhatibncé a criminal is inside

your store, it's too late? .

A Yes.

MR. REEVES: Thahk y¢u£;éir; Nothing further.
THE GOURT: Mr. Grgeiey?.
RECROSS - EXAMINATION
BY MR. ‘GREELEY: o
Q  Can you tell»me'hQWMY6ﬁ?re going\to figure out which
one's the .criminal and Whidhione's not to keep hin out of

your store?

A I just. agreed with his statement becaise I don't --

there's ho way to determine who's carrying a gun and who's
not.

Q If they act like~a,cﬁé£0mer, islthéré-anYSWéy-to
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DARRELL STARNES: -- RECROSSQEXAMINATION-BY MR. GREELEY

I

I

tell --
A There's not..

Q == whether or not they're going to commit a crime in

your store?

A No way to tell, |

MR. GREELEY: That's all I have.

“THE. COURT* You,canJStep down¢;Mru-Starnesi Thank
you.. 5 | o

Ladies and_geﬁtlémeﬁ;;létﬁs,take.a%short,breaky give
you an opportunity to gé1toiyoUr'jury room. and refresh
yourselves, This'will be short. We'll take about 10, 15
minute at the most. Again,.l instruct you do not discuss
the casé in the jury roém: 'bbn;t talk about it. Talk
~about the weather, talk abégtfthe football games, ‘whether
you =- -you can quS-ébouﬁ Whether you're :a Gamecock or a
Tiger or whether yoiu aég‘ﬁ;éare-about either of those, but
do not talk about the case gé“aii; Thank you.

(The' jury left open court at 3:11 p.m.)

THE COURT: Thaﬁkfyau;ﬁ:werllJbewat ease for about 10
or 15 minutes. S

(A recess was ﬁakén?f?§$.3:ll p.m. to 3:30 p.m.)

MR. GREELEY: -Yoﬁf”hbnoﬁ, I have one point before the
jury comes in and I ha£é ;o menﬁion it. Aand Judge; the
only concern I\havey-Msj;Léfaéis:Seated right next to the

. jury box. ‘The only concérh,I hévegabout'that,is-iwahe
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and counsel.ta;k-Whila;shehslseatedvthéreJ they may: be --
something‘mightfbg'abie t6fbe picked up by the juror who's
sitting right“nékt‘td;hgf;AaAhdrI-WOuld just ask for them
to-conéider,allowing ﬁérftéijUSﬁ move over: just a little

bit s6 that if’they=speak with her; it's not within

earshot of the jury.

THE»COURT: Y'all have any objection?

MR. AIKEN: ‘No,,éif,'WE'IlAbe happy to do that.

THE COURT: And inffécﬁ,.itVsprobably.better-When
they can see her face instead of the back of her head
anyway . B

Anhything else, MrjhéeeQeS?

MR. REEVES: No, Yéﬁr;Héﬁor.

THE COURT: Anything.éiééy Mr. Greeley?

MR. GREELEY: Nojhibﬁ: Honor.

THE COURT: Bring the jury in.

(The jury entered. the éburtrcom at 3:33 p.m.)

THE - COURT": Thank YQu,;iadies;and gentilemen.

Mr. Reeves, call yQp? n§xt witness.

MR. AIKEN: zYeur.Hgnar; I'll being doing the next
witness. |

THE COURT: WMr. Aikén[ ééll your next iwitness.

MR. AIKEN: Thank;yoﬁ,;iéur Honor. .MaYQit please the

Court. I'd call Robert Monty Clark.

THE CLERK: Mr. Clark, if I could have you to step.
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ROBERT MONTY CLARK - ‘DIRECT EXAMINATION BY MR. AIKEN

A Yes, siz.
0 Are you -- did yéujfelihquiSh4that license as a

result of your change in job?

A Yes, sir.
Q Are you still licensed as a privatexihVestigator in

North Carolina?
A That's correct.
Q And I think you indicated you've been a. private

investigétar‘fdr 35;years?ifg.

A« Since 1984,

Q Tell us about your educatlonal Background.

A Well, basically, after hlgh school, I attended

Central Pledmonthollege,ln Charlotte. I became a police
officer in 1974, January the 2nd, 1974. I spent 10 and a

half years. on the~poli¢éjdepartmentl Five years as a

patrol officer and I spetit: five and a half years in

investigations working various undercover assignnient with

‘the Sﬁate”BureautoffInvéstigation.. And also working

‘undercover in vice and narcotlcs and I was assigned. to the

narcotics central dlstrlct unit at the Charlotte Douglas
Airport.
Q And you left the Charlotte.Police Department when?

A In August of;1984.

Q And what did do you after you left the Charlotte

"Police Department'>
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. ATKEN

A IJbecame:q'bicensed_invéstigatbr in North Carolina
and South Carolina.

Q  Did you subsequently ‘take another job?

A At.OneVpoint, I went as. a security specialist with

Federal Express and worked with Federal Express for
roughly four and a half-?ears, five years.

o} And what did;dO‘yQQ'aQQa'QECurity'speqiaIiSthdf
Federal Express?

A :Thé'job'desdriptibnwwas-basically'éeCdrity of Federal
Express, the packaglng shlpments theft, security of the
facilities. I was in- Atlanta Georgia, and I had
somewhere in the nelghborhoodcof a hundred, 125 facilities

there that I provided security counseling at; security

awareness sections and investigated the idSS~0f”§fopefty.

Q Have you held anytéffiCeg'in the priVate:inveStigator
associations-offSouth:Cafdiﬁﬁa~and'Northﬁcardlina?

A I was theavice>p£é§idéné iﬁ the now dissolved South
Carolina Association of Privite Investigators for four
years. I spent approx1ﬁate1y 12 years on the ethics -- I

was chalrman of the?ethlcs.commlttée, I spént 17 yeéars as

-the vice-president and pre51dent of the North Carollna

Association of Prlvate Investlgators I've been a member
of the South Carolina A33001atlon of Legal Investigators
“throughout the,entlreutlme,,,l was appointed by the

Speaker of the House in North Carolina six years ago to
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'ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. ATKEN

take the private protection services board, which we had

the responsibility ofaiSSUing licenses or denying licenses

for potential. securlty guards and alsod prlvate

1nvest1gators
Q And during your workaasra’privateéinVestig&t@r~aﬁd as
a security-eqnsultant for_Federal_Expressw did you have
any‘classroo@—type;training in security issues?

A I've been to numerOGSdelasses throughout my career.

Attended'normallyéaroundVEWO»Seminars every year. I had

-‘tralnlng through all types of entltles, like theé FBI, the:

SBI, Seécret SerV1ce, Some people from Department of

Homeland Security, DEA, and aiso, the law enfcfcemént

division.

Q Did. you take on.additienal duties in 19972

A In 1997, I was approached by a gentleman by the name
of Brendan Battle, who was a. retlred FBI agent who had
been.employed-wrth the Natlonal'Fbotball Léague working

with{ﬁhe.Carolina.ﬁanthers'When they first organized their

.association. .And thexsecbﬁd fear-when they moved back to

Charlotte .and got the stadlum built, Brendan Battle asked

me to be his associate. rep for the NFL. At that time, T

accepted that position and worked in that position fotr 15

yvears.

'Q And what all did you do in security for the Panthers

Football Asgociation?
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ROBERT MONTY CLARK - DIRECT EXAMINATION: BY MR. AIKEN

Q
A Four.
Q

A The main thing as a security rep, we were a liaison

between theedarolinawPantheré organization and ‘the

National Football League. We monitored all of the home

games. We had dutieé'of"proyiding-securityAtheré at the
stadium, mofiitéring all.of the activitY‘invoiving'thé
IOGai laW=enforcement7or\aﬁy of. the security companies..
that;worked<therea We also had thevdppoﬁtunity'tgigo
through the stadium ahdﬂcheCk'for different ‘problems they

could possibly have in security, make recommendations back

. to the organization as to the issues that we found and

-that needed to be attended to as far as the security of

the stadium and the sééﬁriﬁ§ of”£he peoplé.

MR. ATIKEN: Yeur“Héﬁgr,;we;tendér'Mri Clark as an
expert din the field Ofﬂ?fiV&&éfseCHfity,

MR. GREELEY: yoﬁf.ﬂoﬁoi, if I may voir dire.

THE COURT: Yes, Mr. Greeley.

. - VOIR DIRE

BY MR. GREELEY:

0 Now, Mr. Clark; Iéﬁfé gb;backJ Your career as an

adult basically started Withgthé'police department,

- correct? Coe

A My adult life, yes, sir.

And T believe that was from 19717

1974 to 19792
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. ATKEN

A a4,

Q 1984. Okay. And.you had different responsibilities
at the Charlotte Mecklenburngolice Departmentzdpriﬁg that
time; isithattcorrect?i ”

A Yes, sir. |

Q I believe that yoﬁ_firét-started’off as a patrol

‘officer; is that correct? .

A Correct.

‘:Q, And. isn't that thg_beginhing‘pbsition for police

normally?
A Normally, vyes, sir;
o} Okay. -And.that*élwhgfe yQﬁ just are on patrol,

correct?

A Correct ..

Q And you. did tﬁaé.for fiVe‘years} is that correct?

CA That is correctg4i

Q And then-fqllgwing'thatﬁ you were -= you became

what's known as a master police officer; is that correct?
A That.!s correct.
Q And you were a master police officer for the

remainder Of’your~timé?§herev although you may ‘have done

‘different -duties, éorreét,mﬁbaﬁ'was;your'rankz

A Yes, sir.

Q And. 'you also workéd‘in narcotics; from time to time on

undercover; is that correct?. -
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A Four years.

o) And you~did’some ofﬁthatHat'thetairpQrtm is that

.correct?
A That ks ‘Correct.

Q  And after ‘you had been at the Charlotte Police

Department, you decided to leave in 1984.. That would have

been- 10 yearS’you‘were:a;,charlqtte Police Department,

corréct?

A It"s 10 and a half years total.
Q  Ten and a half years. And you had achieved the rank

of master officer?

K Master police officer, MPO.

Q And that is a -rank' below sergeantf,but-abOVe patrol

~officer; correct?
A Correct.
Q  And I believe that- you Saidiyou decided to go into

‘private investigation because you had. a friend at that

time who Was,a'private eyé‘and'YOu-wanted~tozdo private
investigation wak; corrécgéﬁf--

A That's correct.

o} .Andisos¥0ufWent‘intoka partnérship with somebody to
do private*inVéStigatidﬁ'éndktﬁat lasted about six months?
A It wasn't a partﬁéréﬁié.

Q But y'all were working together?

A Yes, sir.
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. AIKEN

Q@  2nd you then decided to’start your own company?

A Yes, sir.

Q Now, private eye is.a big heading, isn't it? There's

a lot of things that'coﬁewunder =- that can come under
private investigator, céffect?

A A lot of‘servicesﬁ” | |

Q: Correct..

A Okay .

Q. Yeah. .AflOt.Offserviégé that. can come under private
investigator. NOw,'whilé-y6ﬁ wére»working on private

DTIL e

inveStigating_éS,a private investigator, you did different

' services, such as you did services in domestic work; is

that correct?
A Yes.
Q Now, when I say ddméstiénwork, I'm talking about

Family Court and -doing investigations involving divorces;

is that correct?

A Yes, sir.

Q Okay:. And that cdﬁldfbévlike going and looking for

adulterous activity, corredt?

A Yes, sir.

Q It could also be doihgféther~financial

'inVestigationsyvcorréct?vaihancialxinveStigatibnésbn~the

.différent.partners potentially, if somgbody is believed to |

be hiding money?
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. ATKEN

A Assets.

Q Yes.

A Yeah, we did asset investigations; also.

Q Right, asset invegtigaﬁions. You &lso served papers,
correct?

-\ Yes, siz.

Q  And what is serving papers?

A Someone have a-Subpoené or a summons and complaint,
the.attorneys:WOuld:¢ai}!q%qggfgét them served in a tiore
timely manner.scmetimés*éiﬁﬁfwhat the sheriff's -department

would get them served. And they would hire us to ‘go out

‘and make the service of the prQCessvto get these people

into court.

Q Okay. And let's see. When you worked at the

Panthers organizationf—— and you did that for quite &

while,; correct?

A ‘Yes, sir.

o) You -got that;job.be¢éuse:there‘Was_a friend that you

kriew whofwaS'working,ap;tﬁéi?anthérs; is that correct, and

- he. contacted you about ‘coming onboard there for;SECurity?

A 1'had-worked‘with_Mr.:Batﬁle for several yeatrs prior

to that. I call him my friend because he is my friend,
but: he was also a coworker in. the private investigative

field.

Q Okay. And y*aliNWOuld.be-on“the~field during -games?
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A Yes, sir.
Q  That's if a fan jumps out ‘of the stand, you or some
of. your tean would be responsible for making sure that

- they are,located,‘obtainéagéndHCast out into the nether

regions; is that correct?

A Normally in my -- éan I'explain?

Q Sure. Pledse.
A In my 15 years there with Carolina, we only had that
happen dre time. vAnd,wheﬁqI;first.obsérved ith'thé only

thing ivéould see was'tﬁé bhééSéyhead/on this gentleman's

|| head flying up in the air after hé was tackled by the
local police department; vaAﬁhen,the~only thing I would

‘do is take his name,,ao.éfreport‘on him and send it back

to the NFL, I had no: contact with that individual at all
except reporting it back té the NFL,
Q. And that's where yoﬁ we;e1talking'about\being a.

liaison between the organization and the NFL?

A Correct,

Q Lot of peOplé»doh'ﬁ,iéalize there's two separate

organizations,.COrrect['the°NFL and the Carolina Panthers?

A That's: correct.
Q And yrall were aISO;kiﬁdféf‘like a benefit for the
players; iS‘that»correét?; >A“ :

v g

A Yes; si¥,

Q In fact, ywallrwouiajaé -~ if they had some
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. ATKEN

investigation they wanted to have done on somebody,; they

could come to you and you would do an investigation on

that person, correct?

A That'!s correct.

Q  Now, you saidfthaﬁff§£;§fpérioa-of;time you went -and
worked at FedEx, cOrrect?t~r

A , That's correct.

0 And ygu_WOrke& in sSecurity for FedEx, corréct?

A Yes, sir.

Q  Ish't it not truefthéﬁlmOSt‘of”what»yOu'did‘had to do

with internal .security as far as theft internally in the

company-?

A Correct..

Q Okay. And that is what you did almost. all the time

you worked at FedEx,. cortéCt?

A Not always. I mean, we did security awareness
sessions. We did inspectioﬁs.of'the facilities for
security issues and just to maintain the integrity of the

company .itself.

Q Right. And you were dqing that for FedEx?
A Correct. ‘

Q As an employee 6f FedEx?

A Correct.
Q Now, how long did¢y§u1WQrk~atﬁFedEx, five years, four

years?
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. AIKEN

A Started in 1987 through 1992.

Q And then you went back out to private investigatiots,
correct?

B V92, yes, sir.

Q And you weré back doing those things that are up
under the umbrella of private investigations?

A Yes, sir. S

Q Now;, at some poiﬁﬁvin'time, you actudlly did work for
Boeing, correct; and Go§§ Yeér Tire on a contract basis?
A Throtugh my PI work, VYeé}>sir.

Q Okay. And I belleve 1n your dep031t10n, you talked
about how w1th that you ‘were deallng with what is known

as crlsls:management_programs,‘correct?

A ‘That could fall under that umbrella, but also it was

'to'providé'protection-inra,hostile‘environmeht'

Q. 8o =~

A Execitive protectiqﬁ,.,'

Q So. you were like é‘gﬁafd; correct?
. ,

I suppose youvcouldQSayﬁthat, I didn't consgider

myself a guard, but T guess 'in one sense or another, it

-could be, ves.

Q But it also included crisis management program,

{Correct? Crisis -- yeah, crisis -< what you called crisis

management programs. Téll~thé_juryfwhat-crisis'management

programs are?
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ROBERT MONTY CLARK - DIRECT EXAMINATION BY MR. AIKEN

A If I can explain, these»particular jobs that we go

ory, it could be 1nvolv1ng a dlsgruntled employee who made

some sort -of threat toward managéemént or a threat toward

rpersonnel inside the:humanwresource'office. And in oxder
Il to provide any type of protection for that particular
company, as he mentioned, Boeing Alrcraft in Charleston,

we would go in and trY-toxfiﬁa out if theré's any holes in

QWhéther or not sbﬁethiﬁgcshould'be donevtO'close‘uptthose

~gaps. We would 'do an assessment and we .did -assessments on

every casé€ that we had even up ‘to today, on the
facilities that-we:were=asked to come out and protect.

Q So. it was 31tuatlons tovwhere you may be called in
because there was a partlcularly dangerous individual that

the company was aware of or,may~be aware of; is that

correct?.
A Yes,; sir.
Q And in llght of there belng a particular dangerous

individual, v'all went 1n to look at ‘the security to see

‘what, if anythlng,'could be done to make it more secure,

correct?
A Correct.
Ke) And that's what i known.as crisis management:

programs, correct?

A 'Thathihow_it‘wouldgEe describedf_yes;
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Q. And I believé ih your deposition, you say we always
look at the security .side of it, the alarm systems, the
proximity to hospitals, the proximity to law-enforcément

centers, et cetera, et cetera, correct?

A Correct..

Q And I asked you what traihihg you. have and yow
stated, and it's correét,*that through the police
departmentlgot,you_starﬁ¢d 5h that, right?
A Yes. ;
Q :And*then;Qn—the>jéb#;f$iﬁiﬁg?
A Yes, sir. ‘“Jh' S
Q And different cléégési;h$ﬁ you'have attended?
A Yeés, sir. LR
Q And I think you”sa;é*gﬁé“ligt.could»go on. and on,
correct?
A (The withess rods his head.)
Q Nowq Véry.simiiéf éé7Whé€;Qe“have:in this case’
correct? o
A Yes, sir.
Q- But\you'rejnct;ahAéxpéfpfiﬁ criSis -- you don't
consider yqurselfzto.begén,expert in crisiSfmanaQEméﬁt
programs, do you? e
A Not an expérti\no;;wj

MR. GREELEY: TIf we may be heard, Your Homor?

THE COURT: All;fightfu‘yadieS‘and'éentlemen of the
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ROBERT MONTY CLARK : DIRECT EXAMINATION BY MR. ATKEN

jury, let me ask you to go to your*jury room and we're

going to take up some matters outside your presence. And

then we'll call you back in. Thank you.
(The Jury left open court;at.3:54 p.m.)
“THE. COURT: I thinkcwhere.we'arefis]thefPlaintiffihas.y

tendered Mr. Clark as an expert in the field of prlvate

security. Mr. Greeley has further questloned Mr.. -Clark on.

his qualifications and at thls point, ME. Greeley informed

the Court he WOUldflikeitogbe:heard.

S0 Mr. Greeley, be glad to. hear from you.

MR. GREELEY: Your Honor, I wish to be heard. As

'Your Honor  knows, the. law 1n this state is that the trigl

judge dis the gatekeeper 1n regards to expert opinions,

which are to be offered once a foundation has béen

established and a person'has been.quallfied=as an expert.
I would object tOuthe'Court qualifying‘him'as an

expert in private securlty because, essentially, in this

particular case, what we re deallng with -- as the.

1nvestlgator has just admltted on examination is we're

[

dealing with a 31tuatlon of :Crisis mahadgement programs or:

something similar to CrlSlS management programs, to: where

gyou have a dangerous person=who;rs‘out there and they 'go
in and they assegs the securlty It's ‘the same thing that
we're deallng with accordlng to the opinion that had been

~issued by the 1nvestrgator{1n;thls case. because he, in his
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I

,"partlcularly dangerous offender "

report, particularly says --ror uses the words

And so, essentaally,uljwquld'say to the Court that

=Mr;:Clark'has«justitold~the:dourt and.evérybody eélse that

he. i's not an expert in this{area=and that he should not be

allowed to voice an.opihioﬁlin'this case regarding these
circumstarnces. L

THE -COURT: AIl right. }Thankﬂyou,er;~Greeléy,

Mr. Aikén, I'Il,be Qladatofhear from. you.

MR. AIKEN: Yes, s1r A The important rule is rule 702
of the federal rules of ev1dence And there'are“bas1cally
two parts to be used to aoswer the question does -- 4is an
expert's testimony adm1s51ble

A r“'”

The first is if spec1allzed knowledge will assist the

'trier of fact: Well thls klnd of specialized knowledge

will assist the jury in determlnlng whether -- I mean,
well, ;n,de;ermlnlng the centralrrssue‘;n thISiCaSEf'WéS
it reasonable to - is.i%freasonable to reguiré D & J to
have a security guard? oéndréﬁat information is c¢énsidered
by -our appellate’courtsr;;maaaiyoa can lodk at the Ida
Lord case and the:Gopai.oase;ishat.information is
considered critical for;resoliing-oné:of these cases. The
issue of whether it isfreasoﬁableﬂto-require a certain

securlty measure, the court in both of the cases said we

looked prlmarlly to expert w1tnesses ‘to help us: make that

?
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ROBERT MONTY CLARK ;JDIkECT,EXAMINATION BY MR. AIKEN

determination:..

Then after. you,determiné*Whether the specialized

knowledge would be helpful to the trier of fact you get

to the issue of whether the w1tness is quallfled to give

the opinion. 2And tOvdétermihe qmalificatiohs, you look
‘at, among other things, knowledge, experience and
training. You know, Mr. Clark has testified at lYength

about his knowledge of the issues conderning private

security.. He“siworked_ﬁorfﬁhefPanthers. He's workeéd for

FedEx. Mr. Greeley wag kind erough to point cut that.he

worked for Boeing, that he worked the’ other tire company.

So we've got knowledge, experlence, and then we've

got his training: He talked about the numerous courses he

‘ﬁhad.been.tc~where~hevhad beep t:alned‘bn_1sSues;gprrlyate

security. I wean, hé-is.more‘than adequatély qualified to

give an opinion on the central issue in this case, which

is, is it reasonable to requlre D & J to have a. securlty
guard in this cmrcumstance°“.

THE COURT: Thank: you ‘I guess what I'm trying to
figure out -- I«may-need to‘take-a little bit to work
through this, is that yes,.one, I have to determine

whether he is an-expert. And he s been tendered &s an

expert: in ‘the field of - prlvate securlty Then the Court

‘has to determlne whether the opinion. that he gives, is

that within that fieldVasfa priVate securityaexpeft?
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It appears thatﬂWEéélﬁﬁe‘Plaintiff -~ and maybe I'u
overthinking <it, is theﬁbﬁefé béiﬁg asked to testify as a
private‘security-experﬁleﬁ a}béfticular issue involving a
retail financial business)' 1trdoes'not-appear that he
has ~-- he does have eeﬁ?éiﬁiy‘a broad background in

security issues, and it does appear that most of that has

been in the area of private investigations And so

whether he has-the‘skill~ experlence and training on the
particular oplnlon that you re attemptlng to elicit from

him in front of the;jury'is,sort‘of what I'm struggling

with right hnow.

MR. REEVES: 'YestéifA

THE COURT: So let's take a few moments and let me do
a little bit of researcﬁ and we'll be back out here in
about 10 mlnutes, 10 or'ls’mlnutes

Mr. Clark, let me do this’ for the record. I'm sorry.

I'm sorry, Mr. Greeley I,just need to put‘on the.
record that we need to remlnd Mr. Clark he's still under
cath. He's not to have eny_cpnversatlon with anybody
about. any testimony théﬁ;%{Jenything4YOuive tegtifieéd to
or also about any'future tééfimohy. It's as if you're
still on the stand. Relieve yourself, but just dea't talk
to anybody:: B

THE WITNESS: Yes, Sir.

(A recess was takeén from 4:02 p.m. to 4:15 p.m.)
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ROBERT MONTY CLARK, ~-'DIRECT ‘EXAMINATION BY MR. AIKEN
{DROEFEER) .

| THE COURT: Let me ask the Plaintiff, who has

"tenderedgmr@ Clark~asAan'expertvin private‘Secuﬁity, what

is.the'?—'and.I'dOnthkncw whetlier you need té do it ==

let's go aheadqana‘pfoffer through him what his opinion is

that you intend to elicit in front of the jury.

MR. AIKEN: _All.righf} Your Henor.
PROFFER.ﬁXAMINATION’DIRECT

BY MR, ATKEN:
Q Mr. ‘€lark, do you have an oplnlon whether under the
circumstédndes of this case D & J had a duty in the
exercise of reascnable~care to post ‘a security guard at
the entrance of their check cashlng location?
Do I have an. op:.n:l.’o‘n'> j'.
Yes, sir. |
Yes, sir; I do.

And what is that opinion? -

S o S A o T

Under thevcircumscaﬁceVWith’the individual suspect

and the activity 1nvolved 1n it, the place of bus1ness

“having cash on hand all over the bulldlng, placing someone.

there in a un;formzsecurlty-pcsitionj either a security

guard or an off-duty poiice4officer-would“have:deterred

~anybody from going invtﬁat bﬁildingAand committing this
jcrime. o

Q And_HO«YOu:havefan:opinion.asﬁto whether the armed

robbery-attempt dﬁring,Which'Ida,LQrd was ‘'shot most

38

N



10

11

12

13
14

15

16

17

18

19

20

21

22
23

24

25

85

'ROBERT‘MONTY;CLARK'eQKDIRECT'EXAMINATION BY MR.. AIKEN

(DRQTEERY.
prdbably'WOﬁldmﬁot havé Q¢cufred if D & J 'had posted a
security-guarazat thatﬁlocatign?
A Yes, sir, thatis,mjgépinion;
0 Your' opinion, is ﬁhgt:iE;WOgld riot havé -- fost

prcbably would ‘not havé,éécufred?

A That's cor¥rect.

MR. ATKEN: Those;are7the_opinions, Judge..
THE COURT: Thankquﬁkf*-
Mr. Greeley, do yéuiﬁa&gAany:further*quéstiOns dn
this issue? i
MR. GREELEY? Yes;igir;QIAdot
"PROFFEﬁ”éﬁééS;EXAMINATION
BY MR. GREELEY R

Q ‘Now, Mr. Ciark, I'bélieve‘that you had stated that

- this is what -- to —-fthé5préparatign-you did in forming

your-opinidhlthat.you just;gave,‘is you read the

deposition of myuclientfiﬁf,=3tarnesy correct?

A YeSJ Sifw

Q And you read the’depoéiﬁidn-of Ms- BOyd;.Who,was the

.emplcyéé'who:WaS'workingfatuthe-timé of the shooting,

correct?

A . I don't recall:

0 If you will look atiybuf.affidavit just to. refresh

your memory, down here at the bottom, work performed for

‘preparation?
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(E’D(\E"I-?T-?D\ . .

A Rightﬁ

Q So you did do that, you read the deposition of

MsniBoyd;gwho=was~workingjthét.day?

A Yes, sir.

Q You also stated that’Yoe read newspaper articles

regarding the'rbbberies'eﬁ’January the 28th; which would
have'beenAthe seaﬁooa;rbﬁbeiy;'February 5th, which would
have been the Forﬁ~MillVrobbefy; and then, of course, this
incident on February tﬁe{igehi that»yeu had read newspaper
articies:about'thoSeL‘eeéreeg? :

A Yes, sir. |

Q And you stated in your aff1dav1t that the two:
reasonably rélied upon by experts in your fiéld, correct?
A - (No verbal response:)ei}. ”

Q You stated in your affidavit that the deposition that

;YOu“read for Darrell Steénee;:tﬁerdeposition you read for
Ms. Boyd, and that the newspapers, those three were all
-materials reasonably relled upon by experts in your field,
correct? |

A It gave -me kanledgeléfntﬂe-situatidn,aﬁd what

happened prior to this partieular incident, yes, sir..

Q Okay. And so the’ﬁﬁoWIedge that you gained as your

opinion in this case was based wupon the newspaper articles

that you had read, correct? .-
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ROBERT MONTY CLARK - CROSS-EXAMINATION BY MR. GREELEY
—(PROEFER]

A Correct.

A Partially, yes.

Q You also :stated thafﬂin,ﬁurther preparation for
“giving your gpiﬁidﬁ, ybu.épént three and cene-half hours on
|l November: 5th of 2010, and three hours: on November the'

f9th'of*2010; in and around D & J's.check cashlng location

on Cherry Road in Rock Hill, South Carolina, obgerving

security ‘measures and thé-basiq'operationé of that

- location, correct?

0. Now, on ‘thosge daté;" I”bgiiéve[thatﬁon the first
date of Novenber S5th, you‘Weﬁﬁidown &t,ébcut-3f00¢ you.got
down there about 3300 p.m. 7‘i ‘n

A ‘Something llke that -

Q And during that tlme,.yég.spent most -of the time in.
your ecar adjacent to the parklng lot; is that correct?

A Most of the time, yesg,but I was -+ can I’ elaborate a
little bit? o

Q Pleass.

A WhileaI-wasithere:méiiﬁgééréund-the building and

observing‘people:gding'in,apd:out,\the lYocation of the

-facilityv-where,itfs.lodatédvﬂtheﬁtype»of traffic coming

in and out. of the facility, all of that was obsscrved.

Q And ‘you didvgo:inéidg,'ggrrect?

A Yes, sir.

Q0 And. you went: inside and portrayed yourself as sdmeone
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ROBERT MONTY CLARK - CROSS EXAMINATION BY MR. GREELEY
. fnpnmeD\

i T "I o T - o %

-who was ¢coming infto?do‘a‘ware“transfer,»correct?
A Yes.

Q And. you ‘went up briefly:and<asked'the"émpioyee at

that time what you needed to do to do a wire transfer and
she told yoli, correct? |

A Correct.

Q Then you‘went °Va?“énd'99t'One‘of the: applications?

Yes, sir.

.

Correct?

Yes, sir.

And then ycuuieft}ﬂeoffect?

Correct. |
SCﬁhOW‘long_were‘yeu”ihsidéi.leSS than 60 seconds?

Little bit longer than that. I was there long enough

to get a good observation of the interior of the facility

itself, the size, the locks on the doors, the security
glass where theiyoung.lady;waé~sitting, the table where

the forms were 1oCated;iéecu:ithcamera, mounted on ‘the

~wall. Like IfSaid,Jthefeize}ef’theffacility, basically;
the in and out exit door .inside of the building itself.
That. was the.purpose feregoing in there.

Q Okay. Now, it was the three things that you read and

the two visits ‘that was: the bas1s ©Of your oplnlon

' regarding thisg case, correct°

A No,. sir.
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ROBERT MONTY -CLARK - ‘CROSS- EXAMINATION BY MR GREELEY

_ (D'Q{")’F‘T-T"F‘p\
o] Would,youitell'mefwhat else was the basis1of;yéur
opinion?
A Can I elaborate?
Q Please.
A In situations like‘thislwhere I observe a facility in

a location where it woﬁid;»in my opinion, be a vulnerable

.situation with cash written'ngthe walls indicating that

‘there's money thére, the potential situation going on in

the comiunity, any tiﬁe.something‘1ike”this'happeningl
people have a higher sense of - securlty They have a

higher sense of awareness, They put thenselves into a

'positionvwhere=they#reigsing to Exy to protect their

property‘andﬂlivesﬂ ,Througheut my entire career, that's

been my job, to,proteCt*iiveshand property.

In my” oplnlon, at that pelnt in. time, with this

individual, the suspect, and thlS partlcular place to be

bvulnerable, which obv1ous1y, 1t was by what happened, I

think security measures could have been taken to prevent
this from happenxng by4putt1ng a uniformed officer there
just as they would in the banks

Q I would like to ask you agaln -=- thank you for your:

‘response -- but -ask you agaln, readlng of the two

depositions, reading newspape:jartlclesq and you visiting
Cash on the Spot_twice isuWhat:——‘and'whatever'you thought

of from your visits and yburfreadiﬁg of the articles and
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( DDOF“F‘F‘D \

the reading of the dEPOSitionsy that is the basis of 'your

opinion that you gave? Those were your sources; isn't

that correct?
That is correct.
Okay. Wasn't anythingVelse, was there?
Such as?

Did you go.and taik to .anybody up at Valero?

A

Q

A

Q

A Had no reasen to. - <

Q -Did:youlgc.and talkg?é;ﬁ#YbOdY"at the fish store?
A No, sir. A
Q

Did you -- now, yeu;wefeeretained.in this case in
2010; correct? T

A Yes, sir.

Q Okay, And-you_prébably héd}heard that Mr. Watts's
criminal case was over 1ﬂUMay of 2009 correct?

A I don't recall.

Q  So you == did you coﬁe up here to the court 'to. look

at any of the crlmlnal court documents regarding this

matter?

A No, sir.

Q Had-anybbdyutold'%;ueéﬁee Eé had been found :quilty or
he had pled guilty to guilty, but mentally ill?

A I don't recall that. |

0 Okay. That=wouldf£e;se@eehing that is of interest;

don't you think?
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{PROFFER)

A Not after the fact’’

wQ Not after the ﬁact;'”Didfyou -- who did you talk with

or interview regarding anybody involved inh the law

enfordement investigation of this case?

A That wds not what T waé retained to do.

Q Now,-When-youﬂre'geiﬁé_to,issué'ah opinionvin»regards
to a case, isn't it a falr statement that you should. try
to accumulate as much lnformatlon historically about the,

matter as you c¢an?

A If it vould pertain £o my particular request.

Q@  Okay. o -

A What I was requlred to do ”

o And you actually went back to get your history and

read the newspaper and that's why you put .in your report

reading the newspaper artlcles, correct?

A I read the artlcles that was given to me. And also,
I also .gaw this on the nine -= or 6:00 news what was
happening in the case prlor to belng hired to do anything

with it.

Q In your 10 years‘ae‘aypéliee’officer,rhavewyou ever:

seen to where sometime -- my:apologies go out to anyone in

this room -- to where the newsprint. or the TV print may

‘not be completely accurate?

A Absolutely.

Q  So you had received your historical information from
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roOooO P 0 P o

—(PROEEER)

newspaper reports that had been given to you; is ‘that

correct?

A And also talking with the attorney in charge.

Who Wwas, that?

The gentleman éittiﬁg"éﬁfthé;tabléithefen
And his name? ‘

Robert and --

Mr. Reeves and Mr. Aiken; Is that correct?
They briefed me on. 1t yes, ‘gir,

Q So- her attorneys brlefed you and gave you historical

‘background, correct?

A Historical background correct

0 Have you ever heard the name of Detective Tim Hager?
A Repeat that name again:

Q. Tim Hager. o

A Theé name sbunds.faﬁiiiarm but I can't recall.

Q I"1l ask Mr. Hager ;ols;endn Have you ever met the
geﬁtlémah'whb'iSustandiﬁg:eE?therrear?

A No, sir.

Q. Did you know that Detective Tim Hager was the lead

investigator for thiS'particqlar crime at this particular
location? S

A That may be:whereeiﬂfeﬁeﬁber the name from, but I
don't remembér anythinéeebeut'him particularly:

Q. Did you know that he:is_the:one who actually arrested
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— (PROFFER)

Mr. Watts, he and,a.fewiothers,at Mr. Watts's girlfriend‘s
apartment? | |

A I did not kiiow tnaE;ﬁbnelagain, we're. talking about
somethingithét happenedvaften:the fact..

Q Okay. But ismn't it iﬁportent’for you to go: back and
to get as ‘much history-and'knowiedée-as you :can about

things before you issue .an .opinion?

A Investigating the crime that octurred here, sir, was

not my job.

Q Okay. Would it haveAbeen‘lnportant to your opinion
if you had been told by law enforcement that aftetr the
second robbery in Fort.Millﬁuthat they didn't kriow if: they
had two people or one égéééﬁiét“th;t poift in time?

A No idea. s

Q You do realize that theyAwere -- the two robberies
were: in two different 01t1es°\

A ',Ohy yeah.

Q Had you talkeé_to'Mf;*Hager; do you think that would

have been important fof youf-opinion regarding peoplé&'s
notice and this dangerous person who was out there if it
was not. a dangerous: person, but poss1bly two people?

A If I may comment’_ijifi T

Q. Please.

A Nothing pertaining to £he:investigation_Of;ﬁhis

gentleman committihg these crimes had anything to do with
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, (gpnppr\

0 Well, in your opinion

my 1nvest1gatlon into thlS case It's all after”the.fact.
Q ¢So,noth1ng pertalhlhg te the person who committed the
crimes had'anythingtefa;“with your opinion; is that
correct? - o

A .IhWas=asked‘to-givewanwopinion based on the security-
of the particular‘facilﬁtYamhereathis.crime:happenedQ.not

to do a background on the individual that committed the

Grimes.

MR. GREELEY: If the Court will indulge me.

BY MR. GREELEY:
Q I belieévée in yourfopinien, you discuss about Cash on

‘the Spot fittiag the ﬁrofile_ofithe»other two robberiegs,

correct?
A I don't recall maklng that comment
0 ‘The -- can you tell me the 51m11arlty between the

locations of the fish market the convenience store An.

Fort Mill ahd the cash:ontthe-spOt in Rock Hill?

A Other than the fa0111t1es hav1ng .cash money on hand,
there is ho. s1m11arlt1es e

Q Okay. Now -~ so any bu51ness that is in the region
of Fort Mill or Rock Hlll that had cash on the premises
could. have been.sub]ected tO’armed robbery from this
dangerous person? .

A Yes, Si¥.
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:{Dpnvpgp\

Q And is it your oplnlon that if every owner of every
Store that has cash on hand in that reglon, Ain the Fort

Mill -area, the Rock Hlll area,’ and if they had read the

‘paper about the two armed robberles, that every one of

those bu31nesses:should:getsan armed guard until he's:
caught?

A That's, in my opinion, left up to the particular

owner of the property. -
Q So .if they decided*baéeé ﬁpbnureadihg'the papet on:

two ‘armed robberies in the county somewhere, it would be

i

left 'up to their dlscretloh about whether or not to hire a
full time armed securlty ghard’
A .Absolutely. | A
Q And if they:exercgeea?that“diSCretion~and did not
hire a full‘time-armea;eeohrity‘guard until Mr. Watts was
caught,, they shouldn't be held respon51ble for that?

MR. AIKEN: Your Honor, I object That calls for a
legal conclusion.

THE COURT: You can ask the question. We're outside

the presence of the jury. . ..

BY MR. GREELEY:

Q They shouldn't bé’heidbfespohsible'for that? That

-would not be -- let me change .it. In your opinion, that
~would not be negligent for them.not to hire that ‘in

"that =~- infthose'circumstaﬁoeé, would it?
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' {Dphﬁpwp\

BoO B o

O

A EVeryfstdré:ownerlbagxthe_xesponsibility'to-protect

their patrons to whatevet-@gg:ee:they feel necessary to
protect. Obviously, a Cash ¢n the Spot, you have @ woman
sitting behind a bulletproof glass, you have security

cameras, you've got locks on the doors that they can lock

people inside the premises while theyire being waited on.

ObviouSlyf'this:company”hgg‘taken some: stance bqund a
convenience store to protettftheir people. ‘And I think

they have a responsibility to’ prétéct the patrons that

cuie to. their facilityﬁto»doibUéiness And that's my
opinion. Just like  in my llcense, my - license says plainly
I am to protect the people of thlS state any way that I
p0881bly-can; If I«donftqtgke'the due diligence to do
that, I'm going to be.tesétﬁsibiequr‘WhatéVér action I.
take to protect the puﬁiic | That's my opinion.

o} Okay. But you don't have a South Carolina license:

now; is that correct?

A I did uatil January: =

Q  Until January? = - -
A Correct. v

So since January;‘ygufhéQQnit had a South Carolina --
I'm sorry; let,meyté;k tp::‘Since July.

Since July of thié:yg%??i,;

Right. e

So three months? -
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(DD(\E“F‘F‘D\ )
A Three moriths.
Q  But you dor't have it .now?

A No.

‘MR. GREELEY: That's all I would have, Youtr Honor. I

would still maintain my objectlon not only on his

;backgrounduand.not_belhg,gualrfled, but also in regards to

the backgrouﬁd work~hevaid,bﬁ:thiS“case,_which‘was,Oﬁly“
reading two depositions; reading;some newspaper articles:

and sitting in the parklna lot for a little while and

going' in and observing thlngs is not sufficient to put. hin

in a position to render,an‘qp;nioh in regards to this

case.
THE COURT: Let me - put some stuff on the record and
I'11l be. glad to hear from you,.Mr Aiken.
We're in a 11ttle blt of an unusual posture in this

case in that there was a- summary judgment that was -~ by

-the Deferise that was granted by Judge Hayes that then made
it to the Supreme Court and the Supreme Court ruled that
that was error to grant summary judgment in this

particular case.

.And let me“reaa-part'effmhet I believe where we are

:1s that the supreme court states hav1ng -- in. Ida Lord wv.

D & J Enterprises; thlS 1s oplnlon niumber 27376 that was

filed April 9, 2014. Supreme'CQurt -- the' Supreme Court:

said, "Having determine&;Lorﬁ,produéed.seme,evidéntefas_tO
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foreseeable of the risk of hHarm; the question bedomes

whether Dj&’J‘s;preventativé“security'measﬁres9were
unreasonable given;this riéﬁ*’ Lord primarily asserts that
D & J should have: posted a securlty guard at the -entrance
of Cash on the Spot although'thls.Court and in Gepal IT
ackncwledged‘the'significant_GOSts associated with hiring
security guards absent‘theseyidence of pﬁiofwésiMes=on.the
premises, we stated that a ﬁlaintiff may produce ‘evidence

cf:this‘prcng‘thrdughttheftéstimcny?of an expert. Here,

‘unlike the Plalntlff 1n Gopal 1T, Lord presented expert

“testimony prec1sely on thls p01nt Robert Clark, Lord's

expert and private securlty rev1ewed the media Coveragé of

 the prior armed robberles, the depos1tlon testiwoiy or

'-1!

‘'Starnes -and Boyd and conducted a field indication of

security measures used at Cash on the Spot.
They further state based on hlS investigation, Clark
opined that D & J had a duty and the exercise of

reasonable care t& post a securlty guard at the entrance

of Cash on the Spot or tp.ptov1de ‘réasonable protectlon
for its employees and.cnstcders agalnst the threat of a
serial armed robber who had shot two store clerks and
bystander and ‘two prev1ous atmed robberies of ‘businesses:
that fit the proflle of D & J's business.

Then later, the next paragraph they state; "Under

the spe01f1c facts presented in this case, weé find the
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give Him the -- does that o

issue.

- expert testimony was: sufficient to create a question of

fact for the jury."

So that's“not.Whatﬁthistourt'is struggling with. I

think everything Mr. Greeleyfhas gone inte goes to the

weight of the evidence and not 1ts adm1ss1b111ty The

Court certainly saw probably less than what we've heard

this. aftéernoon and ruled that that was -an issue the jury

could -- that was suff1c1ent for a Jjury to determine
whether there was negllgence

However, the Court dldﬂnot answer the question

whether Mr. Clark was ah.expert. The. Supreme Court was
not: presented with that 1ssue‘about whether -- and
certalnly, I assume that y all dldn't -- maybe: did or
didntt do that as part of the dep051tlon, but that's where
the circuit court is in the pos1tlon of making this
initial determlnatlon about hlS ex -- about whether he' --

well, certalnly, he may be quallfled as an expert in a

‘partic¢ular area, but 4n that partlcular area, does that

—)under 702; does he Have a

sufflclent‘knowledge,rskL xpertlse, training or

-

education to testify to an oplnion as to this particular

And so that's whatﬁF;ﬁsBSherefs what we're going to

.do. I think I have a full plcture of where: we are and I

think -- y'all understandv--vy all 'see what the Court

53




10

11

12

13

14

15
16
17
18
19

20

21 .

22

23

24

25

100

is -- ‘the question about whether he is an expert under
7027

MR. REEVES: Yes, sir.

THE COURT: Aﬁd'not theﬁiSSue;of the admissibility.
The CGourt, if we get to that that everything we've ‘gone
into this afternocon goes to the welght ‘but not to the
admissibility. ,Inﬂothernwordsb_theﬁCourt‘Wouldxiikely

find all of that adm1351b1e Mr Greeley can argue that

to the jury. But the 1ssue is whether what has been

presented as far as hlS expertlse =~ he's in essence been
a private 1nvest1gator for 31 years and has ‘contracted out
hrsvserV1ces as. a privatetinvestigator‘to the NFL or
Carelina Panthers, to: FedEx for dlfferent Aissues, the
specific things: that they wanted done.

And go the questlon is whether -- and his police work
was more than 31 years ago And so the Court is going
to -- I'11 rulexln.the mornrng about his qualifications as
an expert. ‘Because I thlnk we needed to try to be out of
here~by'5:00;today. And I ant1c1pate after Mr. Greeley S
cross-examination that Mr Clark w111 likely be on the
stand for'a cons1derable amount of time in front of the
jury. h:fff”i;' l |

So let's do this. ;1£etFé“hreak'for the afterncon and

I'1l bring the jury in’ and tell them that. Is that -- any

‘objectlon to any of that Mr; Reeves and Mr. Ailken?
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MR. AIKEN: No oojectton Your Honor.

THE COURT: Mr. Greeley°

MR. GREELEY: Notobjeotiona

THE3COURT{Y So .I Fé@iﬁé;y@u, Mr.¢clafk; you're still

under oath and you'll rieed’ to'be here in. the ‘morning to

- resume; your teStimOny,

THE: WITNESS: Yes, 81r
'THE COURT: You.oanAStep down.

tet's bring the Jury il

(The: jury entered ‘the ‘CSurtroom at 4:45 p.m.)
MR. GREELEY.: -Your,Hoﬁor; he's &till under ‘the
same -~

THE COURT: Yesu‘fyéS"’

Mr. Clark, T remlnd you you re under oath. You can't

vdlSCUSS any of your testlmony today or-any future

testimony with the. attorneys Oxr anyone else, all right?
THE WITNESS N Yes . S:Lr-» o
THE COURT: Thank y0u

Ladies and gentlemen of the jury, thank you for your

'(\

patience. We have been worklng hard since you've been

‘out. .And what we're g01ng to do is -~ wé rieeded to break

around 5:00 ‘today and I antlclpate Continued testimony may’

-take a while: 8o what we re: golng to do is break for
today. And y'all be back 1n your jury room at 9:00 4in the

.morring and we “hope: to get started just shortly after
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I remind you,again;ddgnctkdiSCUSs:theicaseq<don't.gq
home -and Google. anybody 8. names; don't watch; read any’
accounts if there is anythlng in the news about. this. And -
I will warn -- and I.W1ldjtell{you, I will reémind you of
this many times untilhthelend;ofrthe trial. Don't discuss.
the case, All right. Just be back in your jury room at
9:00 in the norning. Thank you

(The jury left open.epgrtiat-4:27'p.m.)

THE COURT: All.riéhtﬂ:;Anythingfelseﬁfurther'frcm
the Plaintiff? I '

MR.. ATKEN: Nothlng fron the Plaintiff, Your Honor.

MR- GREELEY: Nothlng from the ‘Defernse.

THE COURT: I was -- we‘re.off the-reccrd

(Court was adjonrned at 4 48 p.m. on September 19th,
2015 and resumed at 9: 05 a.m. on September 20£h, 2015.)

MR. GREELEY: Your Honor; brlefly If you could
inquire. out of the presence of the Jjury in regards --
since there: is a w1tness on’ the stand if the witness
talked to anybody about the case last night and, if so,
what; V-;;af*@;

THE ‘COURT: Okay. ‘?:fif;.;”'

Mr. Clark, come on npvand take the stand.

{(The witness resumed the w1tness stand )

THE COURT: We're: back Jon - the record in the matter of
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Ida Lord w. D-&gJﬁEnterpriSeé,*Inc., doing,business as

Cash on the Spot. This is véas‘e number 2009-CP-46-2671.

This is Tuesday, October 20th, and we had ended yesterday
with Mz, RObert.Clark:oh»theVstand. We had gotten to the

point Where'the’Plaiﬁtiffjtendered}him:aé'annexpert in ‘the

field of private seourity_andfthe-Defense was allowed to

question himifprther-and;we*heard‘—- we heard his motion

and then WE'even*weneﬂﬁgrthef‘as far as 1istenihg‘to the

Defense cross-examine Mr. Clark.

Mx . Clark,flet-me.aaﬁl‘ u'agaln just. state your name.

RS

THE WITNESS: Robert M Clark

THE COURT': -Mr;iClark, yeSterdayﬁbefore‘We;left‘ the

Court: informed you that yoﬁ re stlll ‘under oath when you
left yesterday Ahd we want to be sure for purposes of
the record, have you talked to anybody about your
testimony yesterday? l |

THE WITNESS: No, s'l';

THE COURT: Have you talked to anybody -about any
proposed testimony 901ng forward today°

‘\._. :

THE WITNESS: No;'éifm'

THE COURT: All rlght ¢;Tﬁaﬁk you.
Mxr. Greeley, anythlng else°1

MR. GREELEY: No, Your,Honor

THE COURT: Do we need to -~ do we need ‘to hear

-anymore from the Plalntlff or the Defense? 1I'll give you
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dnother opportunity to make your argument .

Mr. Aiken, you had made @ motion to qualify Mr. Clark
as an-expert-rn.the«fieldjof private;seCurinyu Do you
have anything else,youwa’liké_tOgadd?

MR. ATKEN: I just have a few cases that I want to go
over with the Court. -og“éoprsei we're talking about rule
702 and.talkingnaboutﬁénaiiﬁioation-—~ or T guess you

could say competency of a witness-as an expert because you

have to be competent aS1an:éxpert to be qualified.

And the first case 1s Mlzell M-I-Z-E-L-L vs. Glover.

And ‘that casé says, "For an Court to find :a witness

-competent to testlfy as an expert the witness must be

better qualified than the jury to form &n opinioch oh the
epartlcular subject of the testlmony " So. the issue, it's
‘not a particularly hlgh bar : Ba81cally,.thé witness has

to have knowledge, tralnlng and experlence that allows him

5

to be -- that. wakes hlm better quallfled than the jury to

TSP BN
e WL

form an dpinien. ;.
And then the caéeiofgséate“Vs.'WhitessaYS, "There ig

no abuse of dlscretlonnln admlttlng expert testimony: as

long as the witness hashacqulred by study or practical

experience such. knowledge of the subject matter of his

testlmony -as- would enable hlm to glve guldance and

assistafce to the jury 1n resolv1ng the factual issues

which is beyond the scope of the jury's, good judgment and.
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common knowledge.

So basically, if:itgé,of assistance to theé jury iu
deciding a factual.issﬁé;CWhatithe-WitneSthaS'to'éay,
théen that withness is,c§$§§§éﬁﬁfbr that witness is
qualified. |

Then¢Statevvs,'RobinSoﬁ,Says, "The defects in the.
amount oxr qualify‘ofqédﬁégtiéﬁ or experience go to the
weight of an expert's Eégtiﬁoﬁy{ not its: admissibility."
Sd-thoéerarefthe'caseé?iﬁ§6ﬁid like the Court to consider.

THE COURT: 'Thaﬁk'§6ﬁ;iﬁf:.ﬁiken- And T will state

that I haVefread'State7V.1WhiEe and I have -- I'm familiar

-

with Mizell V, Glover. And I also looked at some other

cases as well.

THE COURT: Thank you.

Mr. Greeley, anytﬁiﬁg'Ybﬁia like to put on the

- record?

Ki

MR. GREELEY: ;Nohfi“jq$E £eiterate my previous

motion,

THE COURT: Let me ask, the Court -- as far as the

testimony yeSterday,~what ﬁhéféourt'believes»that we heard

>

was that Mr. Clark heré;ﬁéétiﬁied that he had not -- he
had never been to-the}locéﬁigﬁ;‘this‘sPécific,IOdatiGn7 is
that correct?

MR. REEVES: No, sir. No, sir.
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THE ‘COURT: And in‘faetgrl believe he -- the question

was he -- in preparation'for7giving his.opinion,fyou;spent

three and one-half hours on November the 5th of 2010, and

three hours on November the 9th of 2010, in ‘and around. D &
J check:cashing:locatiOﬁ;on=Cherry Road observing security
measures‘and.hasic:operationshof that location? |

MR. AIKEN: mhat'é'corrécti

THE ‘COURT: #And so there is no evidencé thit's been
presented ‘where Hhe v131ted at thls specific location. I

think when I first heard 1t, I was thinking of Cherry

_because. the corner of Cherry and Heckle is" actually where

this incident locatlon?was,fbut there 1is anocther 1ocationﬂ
further out == I say fnrther out In toward town or even.
out on Cherry Road, I would say, east of ‘theré; is that
correct? o

MR. GREELEY: There may be, but I do, I will -~ being
candid with the ‘Court, he dld say that he did spent, T

think, a total of six and a: half hours at. the location

that's in question in thlS case

MR. AIKEN: That's correct

THE COURT": All rlght I mlssed that. The question

-was, You stated that 1n further preparation for .giving

your opinion; you spent three and -one-half hours on

Novembeér 5th of 2010, and three ‘hours on November the

Sth, 2010, in and;around,nj&narqheck_cashing location on
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Arid the answer was, Correct.

ﬁSo:fcr'thetCourtvsgunderstahding, that is not this

particular location thatisytheﬁsubject\matter:ef:this

litigation?

MR. ATKEN: yes,,$£7isf':

MR GREELEY: ThlS 1s éﬁ the corner of Cherry Road
and Heckle; so he dld spend == that time was at the

location that thesrobberygor,thezalleged robbery took

place.

THE COURT: Okayw. . .-
Is thatfccrreCt5~:

MR. AIKEN: That's correct, yes,\sir.

THE COURT: All rlghthjThank you.

MR. AIKEN: Yes, 81r S

MR. GREELEY: And I w1ll say I think that alsoc in
regards to Whatihe"-~ he_Q1d nOt;go_to the other two.

locatiensg.

THE. COURT:. Allnrjght Thank you. ‘Thank you,

‘Mr;’Greeley:

Well, quotding State V Whlte, our’ Supreme Court has

held that we hold that the trlal courts of this state have

& gatekeeplng ‘role. w1th respect to all evidence sought to
be admltted under Rule 702 whether the ev1dence is

sc1ent1f1c or nonsc1ent1f1c . In the dlscharge of this
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gatekeeping role, a triai}oourt.must assess a threshold
foundational»requiremehte-ofuquélifications and
reliability,*and;furthe;;find“that the. proposed éﬁidéhce
will:aesistathejtrier‘ofifaot.C-The famiiﬁar:eviaehtiafy
mantra that a chaiiengedfevidenCe.gOeé:to, quote, weight,
not admissibility mayohevinvoked-only after the trial
court,haSpvetted<the.mattefefof'qualificatiOQShand;
reiiability'and‘admitteélthe?euiaence[

So. where. we arey.is;thatluhat the. €ourt was presented
yesterday was the motlontoquallfy Mr. Clark as af. expert
in private. -Seéurity"ahdasobtheACOurt now has to exercise
itS'gatekeePing’role, flrst to determlne whether he is an
expert. Based on: what - the testlmony that the Court
heard yesterday; I flnd that the ev1dence that was
presented before the Court would fall Undé¥: the
nonscientific appllcatlon of Rule 702,

And seo then that leads us to ‘the next -- the next

part of the analy81sA: And I also quote State V. White,

xwhere they -- where the Supreme Court quotes State V.

T

Council and ‘states 1t.1s-oftengo;ted for the_gatekeeplng

role the trial court'with'regafd to expeft‘teStimOhY~under

Rule 702, as well as the standard réliability factors for
scientific evidence. The foundatlonal rellablllty
requirement for expert testlmony does not lend itself to a

one-size- flts a1l approach for ‘the. Council factors for
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scientific evidence serve no useful analytical purpose
when evaluating nonscientific .expert testimony:

So the way.ﬁheiceurt]Yiews -~ applies those ¢cases in

cases of nonscientific evidence, which is what the Court

has found is -- or the'testimcny or nonscientific expert

;proposed_testimony is:that‘there.ish't-a'test like you
‘would have for thefreliabflity as you would have on

s¢ientific evidence.

And they state furtherhﬁﬁﬁe do not pretend to know
the myriad of Rule 702 quallflcatlon ahd reliability
challenges that. could arlse w1th respect to nonscientific
expert evidence. ConseQuently, we offer no formulaic
approach that will apply 1n the generality of cases. Yet
the trial court in the dlscharge of its gatekeeping role
and determining adm1551b111ty must always answer the.
present thresheld questlons of quallflcatlon and

rellablllty.

And then quoting from Graves V. CAS Medical Systems,

2012 Supreme Court case that glves andther’ analysis of the
Jdaw and analysis on expert w1tnesses, the Supreme Court

Lquotes»Rule 702. They alSO'Clte State V. White, from

which I just read, and I'm 901ng to state what that case

says. "In determining whether to adniit éxpert testimony,

‘the Court must make three 1nqu1r1es First, the Court

must determlne whether the subject matter is beyond the
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4

ordinary knowledge of'the‘jufyj thus requiring an expert

to explain the matter to the jury. - Second, the expert

‘must have acqulred ‘the requlslte knowledge and skill to
[quallfY as an eXpertvlngthegpartlcular subject matter,
ialthgughfhe nééahnot5heVa.épeeiaiist in the particular
;branch.of*therfieldg' And flnally, the substance of the

testimony must be rellable And they state in this case,

it is this final_requirement Qt reliability; whic¢h is the

central_feature=0f.inqﬁiry{;fﬂ'
Andﬁéc-thus:applyihéi@hatethe'CourtrbelieveSuis the

law on nonscientific expert testlmony in this case and the

Court's role as a gatekeeper~ln determlnlng whether this

W1tnessv1s qualified to testify ‘as’ an expert withess; and
then also weighing hlS'~— welghlng the reliability of his
testimony, ‘the Court flnds that he is unqualified and I
will not admit hlS testlmony |

‘It appears -- T mean,“obv1ously, this is a premises
liability case.. This'-QEWhat:Was-presented-to%the-Gourt
is that the quallflcataons for Mr Clark however very
admirable as serving the publlc fcr the number of years
that he did, he Hag spent the last 31 years as a prlvate
licehsed 1nvestlgator Although hls South Carolina.
license expired three months ago, he was still a licensed
investigator most of. hlS career 1 He -- the testimony was

presented to the: Court that he dld spend. some tlme as a --
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contracted his services out to FedEx for four and a half

years doing internal securlty for FedEx:. He also

contracted out with thenCarollna;Pahthers,as:avliaison

between the Carolina Panthers and the NFL dealing with

issues around & prbfessionaltfthball-teamr And that he

‘did testify that he was;ndt,an.expert_in crigis: management

programs .
f?here'was.ho‘testimehj€where he did an analysis of
surrounding-businesses?#fihere was no testimony of any
basis of any :anaIYS»i‘sz'of, "Eiﬁé"s'd'ffcund'ing~ neighbsrhésds to
determine whether there 1s any propen51ty for -erime in
this particular area. ~ There dld not appear ‘to be a
security assessment of the 81te in question 1nvolv1ng the
environment. of where 1t;wae located and any past- problems.
There was. not an asseseﬁent.of the premises -- again; this
is a premises llablllty case’—— of the particular premlses
in this ¢ase, such thrngs.asrlighting, the history, the
geography, the‘typehcffhhiiaihgy You know, there was
testimony that this bulldlng had bars and bulletproof
glass; however, it appears that Mr. Clark's training or
experience is in the area ofvprlmarlly private
investigations. And there dld not appear to be a basis
presented to thesCourt‘where he 1S»qua11fied.t0'testify as

to -- as an expert in prlvate securlty’lnvolVLng, in this

case; a retdil flnanc1al establlshment
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It appears that theﬂtpihien.he~w0uld:have-dffered --

or, at least, he ofﬁefédfth;bugh‘his deposition and then

‘he offered yesterday Qutside;the presence of ‘the jury was

actually one of many ‘potential remedies to the situation

and not .a -- aﬁdfnotaan;qﬁiﬁieﬁgabout this :establishment

or otherlsimilarlyﬂsituatedfeStablishments -- there wasg no

basis by which he>cowld;t38tify,how they had breached a

“duty in this premises liability case.

And SO_tﬁerefore,:based-én *wvand'aISOfthe fact -~

|l and you cited -- Mr Alken c1ted Mizell V. Glover. It

says, For & Court! flnd a w1tness competent to testify as

:v‘

~an expert, the w1tness must be better qualified than the

i

jury to form an oplnlon on the partlcular subject The

testlmony, it appears that what he has offered was based

on a review of dep051tlons, a rev1ew of news: articles and
there did not. séem to be any ba51s by which he gave an

opinion that a Jury would not be able to form their own

opinions in the case. Southerefore ‘based on those

reasons, I find -that he 1s not quallfled and. Im net going

to admit his testlmony,a s

MR. AIKEN: Your HOnor, may I proffer the remainder

',of-Mry:ClarRJS‘téStimony;.§~

,L,"

THE: COURT: : flng to protect the record on

that, yeah we'll let you do that

- MR. AIKEN: Thank you ”gXou_want,me-tb:dO'it now?
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ROBERT MONTY CLARK -- REDiREGTTEXAMINATION BY MR. AIKEN

A

A

Q

o C(DPROFEER)
Yes, .sir. | | |
Is that correct?-?f“ .
Yes, sir. |
And thenrphilliﬁ.ﬁaﬁté}shot the clerk?
ves. L o

.And. then as Phillip~Wétts‘is-leaving=John Boy's,

Valero; unfOrtunately,‘the.fdrmer mayor of Fort Mill is at

:the=door=holding'the.doorwférthillip'Watts; correct?

B

Lo - o B T I " o}

Correct.
And Phiilip'Wét£;»3h02>him?in the face?

That's correct. - . - .

Now, you revieﬁéajﬁﬁe!ﬁewépaper articles; correct?
Corre¢t.

You didn't reviéwlgﬂgﬁﬁgiice-investigation;'didfyou?
No, sir. o

Okay. Now, the reason.why you read the articles was

because of what D & J‘s»brésidept said, correct? When D &

J's president said, "Wéjknéﬁfthérévwas.a madman oh the

looge"?

A

Q

A

0

Correct.
Do 'you remember that ‘Ffrom.his deposition?
Yes, .sir.

And'thé,reQSOn.Whi;Yqﬁ;read the newspaper .articles is

because he. said he readftﬁéféoékaill Herald; isn't that

right?
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ROBERT MONTY CLARK -= REDIRECT EXAMINATION BY MR. AIKEN

‘A Correct.

IDD(\F‘W‘F‘D\
A Correct.

Q  And these newspaper articles appeared in the Rock

‘Hill Herald, correct? =

Q So'those:newspaps?fégsislsSy'in conjunction with him
saying; "We knew there.wssgaﬁmsdman,on.the loose, " show
his awareness of the_threat;of Mr. Watts; is that correct?
A By hisiOwn‘admissidn;7YesL

Q And in private securlty, awareness of the threat
requlres.a‘responsev doesn't 1t°

A Yes.

Q  Now, you have séﬁéﬁbé&féﬁétis going around shooting
compliantvqlerks:durihgiéfmédlrbbbefies:and:shootingsan
innocent bystander in’ﬁgézfééé;ﬁfhat‘s a serious threat;
ig it noéE? M

A Yes, it is.

©] Aﬁd-if'You“re awsféﬂsf4that threat, you've got to
nake a response; don't%ng?;;?

A Yes. e

Q And’wasath?“apprbéfiétéfféSponse'under these;

circumstances, givenxD&&uJstaWéreness of this extreme

‘threat, was thé reasonable response to put a security

guard in front of the bus1ness7-

A I suppose it could be I don't know the mentality of

what he was thinking at;that;pafticular time. And thereﬂs
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ROBERT MONTY CLARK -- REDIRECT EXAMINATION BY MR. AIKEN

"B o S "R o)

(Dpnppr\

deflnltely a lot of other bu81nesses around had the same

fear that he had as far as, you know, his business being
robbed and the potential of it belng robbed. But was- he

going to be singled out ffqm*allvthe other businesses? I

don't think he had tha:t_iknowiedge-. But' as I said before,
a business owner has a reéseﬁable:sense of protection for
his customers, regardless”..Aea a customer has a
reasonable expectatlon of securlty ‘when they enter &

facility: They don'tne:" 'ft go in and get shot. Could

he had known prior to‘thi A“u-ldent that it was: going to
happen? Probably not. Was he ‘dware that there was a

situation of pbtential threat? Yes; Did he take the

~action necessary to proteCt;the customers? No. Did he

take the appropridte ee;#eﬁfte'eake care of his property
and his;emplbyeeS? Yééwi%ée?ﬁaVing the expectation of
being robbed is s,omethigié"“‘ﬁ'hét’.' 1: don't think any of us
could arswer. | g

Q All right. You talﬁ_eﬁeﬁtfprobection;ef empiqyees.

Thefe'waS'bullétprocf”giéégééefween the employees.ahd'the
lobby in the business,?gegﬁeqﬁi;1
A Correct. .
There wasg bars on.tﬁe Wi£dows,-correct?
Correct. o

There was bars on.gﬁei@éé;, correct?

Correct ..
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'ROBERT MONTY CLARK -- REDIRECT EXAMINATION BY MR. AIKEN

(DpnppEp\
Q There was a panicfbpttongbehlnd the place where the

Lclerks-were,scorrect? 

A I read that, yes.

Q And -alsoc if the Cléfki%{;éft from behind their safe
area with the bulletproofﬁglass,'theyﬂwoﬁe‘wireless=panic
buttons, right? A

A <I.have'no’knowledge.of fhat;

Q Okay. And -- - |

MR. AIKEN: That's. all%I)have Thank you, Mr. Clark.

THE COURT: Mr. Greeley’h"
MR. GREELEY: I have nothlng further. Everything
vesterday was in-the-record;

THE ‘COURT: All rlght ‘ Thank ‘you.

Just for purposes of~ Tejrecord and for purpéses of

‘proffer that was offered by Mr Alken, I further find that

based even on the testlmony Qf Mr. Clark in this proffer

that he -- he gave-anad?inion that anything could have

deterred -- hiswstatemenﬁnwasﬁthat:anythingrthat_COula

deter the crime would be reagonable. I find that &8 not

an expert opinion. He answered a quéstioén about

reasonable care. He stated that it would be left up to a

store owner's decision..:Thé question, "Was it necessary

for this to have anjarmedfaecuriﬁy guard to be a

deterrent?" His answer was,w"I can't answer that

question." He also 1nd1cated that he had no way of
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“depositionsufhe:rEViéwed_p

measuring security. ’Egjga;égéh“bpinion that this likely
would not have occurred - 1f a unlform security office was,
present. I find that again is not an opinion that is an
expert opinion. And 1n‘resﬁonse to. the questlon, Was it
reasonable responsé to the;tnreats‘towput a security guard
up front? 'His opinion- -—-5; hié response to that questlon
was;, "I suppose it couldnbe ‘, He also stated, "I don't

think any inus'CQuld.anSWer;“;gAil ofithoseﬁ:again, are

indications he's not qua ified as an expert :and his

testimony would not ha&; ‘@n_;éligble:under,Our’case law.
Thank you. B
A1l right. You wan; hlm'té .Stay ‘up?
MR. AIKEN: I want.hin *o stay up, Your Homor. I
won't ask him -- S ;
THE COURT: What are‘QOH g01ng ‘to ask him?
" MR. AIKEN: I'm not gﬁqu to ask him for any opiniem,

I'm just going to ask him what“he,kngws dbout the case.

THE COURT: All rlﬁh

MR. AIKEN=: And a= lhﬁerctand 1t -
THEJCOURT: What?dnesane;~~ and let's talk dbout:

that. Wwhat do you -- becauqe we need to be sure we get

this fleshed ocut before tne ju“y comes in. What do you

‘intend to ask him abhuL the hase7

MR. AIKEN: I'mggggf.g@*ng”tg,ask him -- he reviewed

spaper articles, he went .out
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MARSHA BOYD -- DIRECT EXAMINATION. BY MR. REEVES

0 Would you &gree Wiﬁh“

Iittle hallway, bu;,noiwi

BY MR. REEVES:

Q  Let's talk about the store you worked at.

A Okay .

Q The one on Chérfy_Rgéd here the shooting .occurred.

On the sebufityfprecau;iénégmycu5wpulg agree there were
bars~¢h-the-outsidg.oﬁ‘tgefw;ndcws?

A Yes, sir:

Q There were video Gameras inside thé store?

>

Yesg, gir.

In the ‘lobby?

Q
1a Yes, sir.
Q

' BEnd there was a b@zZﬁiﬁ#ﬁervseparating the lobby
where the,gustomerssaféﬁaﬁd'tha,wOrK;area where: the

employees are?

A Yes, sir.

.....

Mr. Starnes's testimony

yesterday that'éﬁstomepé;ﬁégéfééyey allowed in the
employee area? L '

& In'my"immediate:5?%5;1§£§§3S Cerect.

Q TheY were never. beh?ndthe bul letproof glass with

employees?

A No. THey could g¢ i§pﬁ@e@1ittle?halIWay, you. know,

like Mr. Starnes talked about.. You know, if we were

cashing a large check»orgsggﬁthing,wthey could go in a

I8}

the: immediate area where I. was
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MARSHA BOYD -- DIRECT EXAMINATION BY MR. REEVES

at.

Q Not behind the bulletproof g[lass'>

A. Well that would’ have been behlnd it, but 1t would

have: been behlnd the door, thought ItWS‘notgexactly the

same thlng,

Q “ And you would also agree there were panlc alarm

buttons on the wall behlntgwgiébplletproof1§l&gs?

A Yes, we had thoge:.

Q Fortthe'employeesé“{"

A Yes, sir.
Q Okay. And you- would also agree with Mr. Starnes's
testimony yesterday that there‘was 'no panic button in the

customer area°

A That's COrrect.

0 :were'you,inStructea?byﬁmrQPSEarnéé:that if you left

the employee area and. wentl,;to the customer area that you
were to have a w1reless panlevbutton around your neck?

A I ‘went: in. the lobby to clean it up, put out =- clean
windows and sweep,. mop, I never carrled a panic button out
there for that. igaixmgiégwg‘:

Q You were never insﬁ:ﬁéﬁédlby;Mra Starnes to carry a

wireless panic button;if;yohﬂleftgthe employee area?

A I don't recall ever doing that, mo.
0 You don't recall? ;.;

A No, sir.
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MARSHA BOYD -—'DIRECTwEXAMINATION BY MR. REEVES

10) Let's talk.aboutvthaigﬁbuﬁfaqf cash on site. You

would agree that Cash on ghe?$potﬁwas located in the same

building as a title'lganicqmganyz

A That's correct. o

Q And'both-gompaniés;WEﬁé; in fact, owned by D & J
Enterprises? |

A Yesg, sir.

0 "Eachumaintained'théi?J§W£ cash reséxrves?

A Yes, sir.

Q And the‘businésses,Wé;é&sépgﬁated.by a wall between
the two busineSSéézundér-thggsqme;rdof?

A That's correct.

Q You would agree.Fébxﬁgryfié the busiest time of the

year for Cash :on the SpdthHéﬁiit was in business?

A Yes, sizr.

o) And that was beéaﬁééféffthe‘tak time?

A Yes, sir.

- Q You. heard the testlmony of Mr Starnes yesterday.

Would you agree that durlng the month -of February, your
store: would dlstr;buteﬁapgpgﬁlmgtely a hundred thousand
dollars per week? o

A That's probably cbffeét;'yés;Vsir

Q And you would also agren that the amount ‘of cash held

on reserve durlng that tlme would be about a hundred

thousand dollars?
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MARSHA BOYD -- DIRECT EXAMINATION BY MR. REEVES

it, like they were safety deposit boxeés. I mean, you

A It could be, yes. ... . .

0 Okay. &nd what denominations of cash would you

typically use? WOuld’they'be.hundredrdoilar bills,

twenties, a mix?

A A mix, yeah.
fMijGREELEYa 'Obieoﬁioagzrelevance;
MR. REEVES: I'1l try agaln, ‘Your HOnor.
THE ‘COURT: All rlght

BY MR. REEVES: -

Q How much phy51cal space does a hundred thousand

dollars in cash reserves take°

A Ours was kept ~—-we;haq,l;ke_a‘*— it wasn't really

exactly a vault, it was.like a -«- had a little holes in
could fit that’muChvaE§Y}iﬁan§ of the vaults that slid

into that. Tt's 1ikewa lit£lé‘b6X'that slid into it

- locked up.

o] -Okay". Give me,anﬂioeafofﬁdimensions- You can use
your arms. B

A The metal box isvﬁéobagi?Aaﬁout this long and
probably about this w1de aha71£ wust sllpped 1nto one of
the slots:. And it was probaoly about maybe four, about 12
slot there. Yousknow,_we could put -- we didn't have.
money in all_thOse'slotsf We just used one or two,

dependlng on How much money we had at the time.
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MARSHA BOYD -- DIRECT EXAMINATION BY MR. REEVES

Q I'm not asking in genefal what pecple do:
A Oh, okay. Sorry e
Q How.logg == if SQ@?&Q?5?%11§@Out that Westerh Union
form,thW'long;doeshthé§:gé¥méllyﬁ;aké?
Three minutes. |
Three minutes?

Yeah.

Correct:
-- sat down at the table --

Right.

A
Q
| ALl right. So'théféhégfeéybamé in store --
. _ g |
0
A
Q

—= and'appéaféd’ﬁg;ﬁéifﬁlling out a Western Union

form, corirect?

A Yes.

Q A few mihutes after he arrlved my ¢liernt, Ida Loxd,

came into the store, 1s that correct°

A That "8 correct.

Q She'éamevupato:thé'COﬁﬁterLQhad a conversation with

yolr; is that right?

A Yes, sir.

Q She asked -about 9éttih§7SOme'MQney returned?
A Yes, sir. " ’
Q  And you instructed her that she needed to Fill out a

form?

A Yes, sir.
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MARSHA BOYD -- DIRECT EXAMINATION BY MR. REEVES

that?

Q And she went, sat down at' the same table with the

shooter and she filledwout*her-form; is that correct?

A My remembrance 1svshe stood at the énd -- opposite
side of the counter. I don't thlnk she sat . down: I think
she stood and ﬁilledsher'form~out.

0] But,she:filled'out:ajﬁe;tern Union form?.

A CoZXrect.. }

0 <And;she=started‘toeeomejbaCk to the counter; is that
correct? '

A That's correct,

Q The shooter, didxﬂe:ererkéet up other than when he
came up to attack her? ... .

A No, sir.

Q So she came: in a.feﬁzmiﬁﬁte=aftér-thé'éhOOting, had
time to walk up to the counter; have a conversation with
you, .go to the table, flll out a Western Union form and on
the way back is when she Nas attacked; is that correct?

A ‘Once she got up to he'’ wlndow where T was at, ves,
sir. e

Q How much time_douipu%tpink.we‘re talking about from
the time.the;shOOter'ceﬁe.iﬂ;,from»the“time-my client came

in after her, came to& your counter, went back and filled

out a form and startedfbackrﬁtlthe'counter, how long was

A Gogh, I really coﬁléﬁf@rgéy. Meybe ---he had been
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- to discuss the case, not to discuss any witness's

testimony or anything about this case among yourselves

‘until the Court directs you -to do so. Thank you.

(The jury left open court at 1:59 p.m.)

THE ‘COURT: At thig;pciﬁt,,anything further from the
Plaintiff? ‘

MR. AIKEN: No,ﬂsirf{hfﬁzﬁg

‘THE ‘COURT:: From-the‘Defendant?

MR. GREELEY: Yes;'Youi.Hohor, I do'haVé”a.motion.

THE' COURT: All rlght ‘: o

MR. GREELEY: Your Honor at thls time, the
Deferidant, D& J Enterprlses:vd01ng business as Cash on
the Spot, would.move-thIS'Court pursuant to Rule 50 or, in

the alternatlve, move the Court for a nmoasuit. Rule 50

being a motion for dlrected verdlct

The basis of that motlon Your Honor, is T would
submit to the Court. that in- the presentatlon to the jury

of the Plaintiff's case that there has been no ev1dence

Presented regarding D & J Enterprlses's being negligent in

its Security measures. at the tlme of the incidert. Aﬁd
additionally, that if there was any negligende, that there
is no evidence whatsoever that any negllgent gecurity
measures. caused the 1njur1es to Plalntlff

Your Honor, in thls case, we have had Darrell Starnes
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as a witneSSrih.regarde'tofthoseftwo,'the negligenéel the
méasures at the time -; the gecurity measures at the time
of the 1nc1dent and also catisation. There was no
testimony from him in regards to that.

The second witness.in the Plaintiff's caseé was Monty

Clark. The enly testimonYhfhom Mr. Clark before the jury

was as to his qualificatiofis as an -expert. The third

witness in the Plaintiff's case, Marsha Boyd, was the

employee who was working at the time of this incident. T
would submit to. the Coﬁ£t “éhe”providéd no teStimonY'Or
eviderice 1n regards to the company belng negllgent in its

securlty measures at the tlme of the. incident hor of any

‘causation of such negllgence, 1f there was any, to the

injuries to the Plalntlff

The -fourth w1tness presented by the plaintiff was the
attending physician of Ms Lord The attending ‘physician
prov1ded no evidence of the securlty measures at the time
of the incident 1n’regard31to,negligence.nor any
negligence of the secﬁrity_meaeures-causing the injuries
to the plaintiff. o L

And their final &itﬁeee:;§oﬁf Honor, was the
Plaintiff, Ms. Lord. 5hceve§eih; I would submit to the
Court that there was no ev1dence or testimony in regards
to Ms Lord as to. the Defendant's alleged negligence 1in

the:securlty-measurements_atfthe time of the incident.
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And if=there-wa§~any_eyidence'of that, that any other
negligent security meaépréSféaUSed thé injuries to the
plaintiff.

Baged ohxthat,'Yoﬁr Honor, I would ask for the Court
to either grant a'direCEeauvéfdict in faver of the
Defendant at. this poinﬁfihAﬁime, or as it*may
traditionally»be;known.érfasvaﬁlalternative,aa'nonéuitin
favor of the Defeﬁ&éntlihy”“'

THE COURT: Thank you, Mf; Greeley..

Mf; - |

MR. AIKEN: i}ilibé~$adg¢§singjthat,

. THE COURT': Thankiiéﬁ;”ﬁr} Aiken..

MR. AIKEN: May it pléase the Court. This is a

premises liability case, familiar hegligenice elements,

 duty,‘bﬁeach,-proximatafcausey.and‘damages, We would have

to -- to. withstand directed verdict, we would have had to

submitted some evideﬁceiég?é$éh‘one offthosezelements of
our cilaim, |

The basic rule inwpégm;éesiiiability is that a
business owner has a Quty to, take reasonable evidence to
protect its invitees —f:aﬁd.iﬁ}s:c1ear in this case that

Ms. Lord was an invitee. SHé was a customer. It has to

protect -- take’reasonable’action to protect its invitees

against:thgpfpreseeableﬂrisk‘gf physical harm. This duty

requires business. owners to take reasonable action to
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. protect theitr customers against unreasonable risks of
‘phys1cal harm. And that comes directly from Bass veérsus

'Gopal; And that rule has been the rule in South Carollna

for untold decades. :Sopthatfsrthe duty.

Then after demOnstrating:thatithat is the duty; we
have .a business owner, we have an invitee. That's the
duty. Then the questlon becomes Has tliére been a breach
of that duty? vAnd>when_looklng at the issue of whether
there's been a breach:offthataduty, you have to ‘look
essentially at a matterfotkreasonableness; Take |
reasonable'aCtions:forvahforeseeable risk of physical
hatm. That -- the iséﬁé»éfkéhéther -~ what was. done by
'way of security measures-at thlS time with this -- as. the

Defense ownerx said, thlS madman was on theé loose. That

hquestlon of reasonableness 1s, you know, ‘a quéstion that
is routinely submitted to a jury for them to determine,

that issue'oﬁ-reasonablenessx"And the question is, was it

reasonable for D & J tthavewa“security,guard at the door
of that. business with the maamah‘onﬁthe loose? That's the
question and’that's,quihtessehtially'a jury question.

Then we move onto the issue of proximate cause.

:Prox1mate cause in South Carollna has to do with the issue

of foreseeabllltym And 1n thlS case, it's 1nterest1ng if

you look at the Supreme Court oplnlon in this pa¥ticular

case, they bas1cally held that thlS action of Mr. Watts
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was foreseeable. AaAnd not only that, it Was, in effect,
foreseen by Mr. Starnes; who said there was a madman on

the loose. Had a ‘meeting with the employees about this

'particularly dahgérous éffénderrbeforehandu The fact that

wevhad"—_Wéphad.bullétpf66f~glass protecting the

employeesv'bars-on;the'windoWs, bars on the doors, the

panic button, the,rémote pAnié button, the panic buttoen

behind the couriter. .AII”Of thét together caused the
Supreme Coﬁrt'td;eSéentially $ay yes, indeed, Mr. Starnes
had foreseern the posSibiii€§ ¢f‘this:actually occurring.
So that goes to-the:issueiéélproximate cause. Om the
proximate cause issue, We'vejeséentially’sﬁbmitted-What we
submitted in front of thé}éﬁéieme Court.

Now damages, I-sﬁbﬁ%ﬁ:tﬁére's absolutely no question

about the fact,bfwdamages,and’ﬁhe magnitude of damages ‘in

‘the case. Thankfyou,'dudgejh _

THE COURT: Thank you.

Anythingvfurther, Mr; qfééiey?

MR. GREELEY: No, Your ;_AH,o'rllér.

THE COURT: We're:gdiﬁg“tb.be,at ease for a few
moments., Let's takesabdﬁfui53minutes.

MR. AIKEN: Yes, s:‘:L-ﬁ.” |

[6:) receSSEWasQtakenafroﬁ;ZMos p.m. to 2:25 p.m.)

THE COURT: In théiﬁétiCn‘for the directed verdict by

the Defendant in‘this_casepjthe'Couft’ViéWS'it‘as,a:rulg
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50(a) motion, a motion for directed verdict. We ‘do have

the benefit in this,particﬁlar‘Case of having this opinion
from;the<SUbréme Court, Who; in‘Mr, Aiken's own words,

that the Plaintiff ba31cally presented the 'same:. case today

that they presented in front of the Supreme Court and

ruling on the summary judgment; I think I need to read

the' important parts of that oplnlon And certainly,

Mr. Aiken's laid most of thls out for us .
But;Statingﬁﬂrom’the Ida Lord vs. D & J Entérprises

Supreme Court case, whlch is- part of the record in tHig

case, is that to. prevall on a- negllgence claim, a

'Plalntlff‘must.establlshlduty,.breach‘ causation and

damages. The key determlnatlon in the instant cdase is

whether D & J breached 1ts duty to take reasonable action

to protect Lord, its bu81ness 1nv1tee, against the

foreseeable risk of phy81ca1 harm And all of this is in
the context of.applylng4the,balanc1ngvtestzthat was laid

out in -- I c¢all it Gopal.ﬁ Regarding the-foreSeeabiiity

prong of Gopal II, Lord‘preéehted-the testimony and that's

what happened today, the testlmony of Starmnes; the ownéer

of D & J; .and Boyd, the manager of Cash on the. Spot the

day of the shootlng. Starnes and Boyd testified ‘they were

aware of the prior robberles 1n York. County because: the.

local newspapers had covered‘the incident. Prior to the

'shootlng, Starnes dlscussed the robberiés with his
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employees and_warned them to‘be_onvtheir toes:. to look out
for suspiciocus peéple beoauSewthere was a madman-oﬁ-tﬁe
loose. o

711 state'theiCodrth‘view“of-the“record was that

Mr. Starnes today denied making that statement at the

‘time. Ms. Davis did not remémber having -- well, her

testimony was that she did not remember them having a

“meeting with“employeeS'during‘the;time'of the robberies by

Mr. Watts. It also appeared that when Mr. Starnes denied
making that~statement'thetfhieldenial_was-not properly

preserved with the use. of a -- in the normal way of use of

deposition; so I'm not’ sure that there's any evidence in

the record_here,ln thls.cogrt'today refuting what
Mr. Starnes seidaaboutfeeﬁeaﬁan on the loose.

But be-that.aS»itzgé};ﬁeten if we take -and view that
in the Ilight most favorable to ‘the Plaintiff, the Court
states, "Based on the foreg01ng, we find"™ -- the circuit

court when they're talklng about summary judgment - "that

-Lord‘produced;‘at least some ev1dence that the shooting

was foreseeable.!" So thls Court also obviously flnds that
there wds a foreseeableefactor that has -- then there's
some evidence of that. R

The next paragrapﬁﬁiéie?odtvSOrt of the neéxt analysis
that the Court is requifedetoftéke in the‘directednverdict

motion. And they staté¢~ﬁﬁeving-determined”Lord-produced
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some*evidencevaS;to'foteseeability of the risk of harm,
the question bedbmes~whethet-D & J's preventive -security
measures were unfeasonatle giveﬁ this risk: Lord
primarily'asserts-thatht&{J‘shouId have posted a sécurity

guard at thE‘entranceﬁdffcash on the Spot. Although this:

court in Gopal II acknowledged ‘the significance: costs
associated with hlrlng securlty guards absent evidencé of
prior crimes on the prem;ses, we stated that & Plaintiff

'may produce ev1dence to thls prong to the testimony of an

expert." Here, we have no -- and the difference between
this case today and what was presented to the Supreme
Court on summaxy judgment motlons, today, we have no

admigsible evidence from an expert on that particular

eahg e

prong.

dbviously,'the'easeilawfis clear. When there's only

one reasonable 1nference that can be deduced from the

‘evidence, then the questlon becomes one of law for the

“Court. THe Court must deny a motlon for directed verdict

if there is evidence that ralses a reasonable infererce in

- favor of the Plaintiff:l Agaln,‘there was. evidence in. this

case that the injury to the Plalntlff was foreseeable,

The second prong; whether Defendant's actions were

testimony that spoke to.thehunreasonableneSS'Qf the

Defendant's actiomis. ;And;F;LwhiCh-gives rise to only one
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reasonable inference, whlch then becomes proper for the

Court to rule is 1n_thls»ease, that the Defendant's

-actions~wereareasonablef;;”

Again, the Céurt finds, casting -all the evidence in
the light most favorable to the Plaintiff in this case

that the Plaintiff has faile¢ to provide any evidence that

should have -- that the Defendant should have. expended

more resources to curtail’ the risk of criminal activity -

that might Have been probable. So based on the: those

reasons, the Court is granting the motion for directed

verdict. Thank you.

We need. to bring ;— let's brlng the jury in.

(The jury entered the courtroom at 2:32 p.m.)

THE CQURT: Ladies and gentlemen of the jury, we have
concluded this ﬁatter_as far as -- and your assistance

will no longer be neededv' And that's the way, oftentimes,

cases may come to an end 11ke that That's the: way this

one has ended. So therefore, you will not be needed any
longer. And I'm g01ng to ask that --

Lynn, what time do they need to call in?

THE CLERK: After 6:00.-

THE COURT: Call in after 6:00 and 'you'll Feceive

‘instructions about tcmorrow!e;schedule. So. thank you.

You're free to go.

(The jury left théfceurtreom:at 2:32 p.m.)
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IDA LORD MEDICAL BILLS
DOL: 2/14/08

e e

7 mmmw i = w L . e ¥ e
Carolinas Medical Center-Main 2/14/08 L $7,708.90
P.O. Box 32861 (28232) 2/14/08 - 3/20/08 $165,968.07
1100 Blythe Boulevard 3/31/08 - 4/29/08 $208,974.97
Charlotte, NC 28203 1 5/9/08 - 6/9/08 $151,141.06
Ph: 704-355-2000 12/5/08-- 12/7/08 $45,734.65
Billing Fax: 704-512-7511 6/30/08 - 7/30/08 $26.00
Records Fax: 704-355-5731 S TOTAL: $579,553.65
ER Dr. thru EMP of Mecklenburg | NEED FROM 8/1/08 TO
County PRESENT 8/31/15-Requested updated
e bill
Send Final Bill Payment to:
Carolinas Healthcare Systems
P.O. Box 96072
Charlotte, NC 28296
Carolina Neurosurgery & Spine 4/3/08 . - $5,210.00
225 Baldwin Avenue 4/9/08 = $3,039.00
Charlotte, NC 28204 4/21/08 - $4,520.00
Ph: 704-376-1605 4/24/08 $1,555.00
Records and Billing Fax: 704-335- 5/16/08 $2,856.00
8448 5/22/08 $1,693.00
Billing Ph: (thru BACTES 800-560- | 5/30/08 - - $4,520.00
3800 +2) 7/23/08- $597.00
9/25/08 - - $122.00
10/20/08 - $475.00
10/30/08 - $475.00
12/9/08 - $4,168.00
12/17/08 -. $0.00
A L TOTAL: $29,230.00
NEED FROM 12/18/08
TO PRESENT 8/31/15-Requested updated
o : bill
9/8/15-Received letter back
stating ''no records found in
requested date range"
North Central Family Medical Center | 7/11/08 $96.45
Community Medicine Pharmacy 8/11/08 . $96.45
1131 Saluda Street 9/9/08 $156.45
P.O. Box 28 10/9/08 $96.45
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127 South Herlong Avenue
Rock Hill, SC 29732
Phone: (803) 366-2324
Fax: (803) 366-2388

2/14/08-

Rock Hill, SC 29731 10/17/08 $137.45
Ph: 803-325-7744 11/7/08 $194.00
Records Fax: 803-328-1887 11/12/08 $252.00
Billings Fax: 803-325-1117 3/5/09 $96.45
3/31/09 $96.45
5/5/09 $142.45
5/21/09 $137.45
6/25/09 $137.45
11/3/09 $96.45
3/24/10 - $96.45
4/22/10 $96.45
5/27/10 $96.45
8/9/10. $96.45
o TOTAL: $2,121.75
NEED FROM 8/10/10 TO ‘
PRESENT 8/31/15-Requested updated
TP bill
9/2/15-Received updated bill
for dates of 12/1/2010-
2/27/2014-Treatment is -
mammograms and an
abdomen x-ray.
Agape Home Medical 8/31/15-Requested updated

bill

Charlotte Radiology

P.O. Box 30488

Charlotte, NC 28230

Ph: 704-367-7877

Records and Billing Fax: 704-654-
3414

2/21/08-12/6/08

8/31/15-Requested updated
bill

9/8/15-TOTAL: $14,321.00

Rock Hill Radiology Associates
P.O. Box 3277

Rock Hill, SC 29732

Ph: 803-327-2828

Records and Billing Fax: 803-985-
4775

2/14/08

8/31/15-Requested updated
bill
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South Carolina Emergency
Physicians

P.O. Box 100771

Atlanta, GA 30384-0771
Ph: 866-645-9721
Billing Fax: 770-874-6912

.Email: jdickerson@apollomd.com

2/14/08

8/31/15-Requestec
bill

Metrolina Neurological Associates -
Main Office

200 South Herlong, Suite H

Rock Hill SC, 29732

PHONE - (803) - 366 - 6135

FAX - (803)-366 - 3439

4/6/10-1/15/15

8/31/15-Requested updated
bill

9/14/15-Received bill

TOTAL: $1,093.10

Yorkville Pharmacy
822 E Liberty St # B
York, SC 29745
Phone: (803) 628-7934

2/14/08

10

Prosthetic & Orthotic Institute
223 S. Herlong Avenue, Ste. 110
Rock Hill, SC 29732

Ph: 803-980-5080

Fax: 803-980-5083

3/17/09

11

Columbia Healthcare Services
1410 Blanding Street, Suite 100
Columbia, SC 29201

Phone: 803-256-2728

Fax: 803-765-1644

711708

12

South Carolina Home Care &
Hospice Association1924 India Hook
Rd.

Rock Hill, SC 29732

Phone: (803) 324-9366

Fax: (803) 799-2024

2/14/08

13

Access Chiropractic Center

12711/07-2/13/08

$2,190.00
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