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STATEMENT OF ISSUES ON APPEAL

I DID THE TRIAL COURT ERR IN EXCLUDING THE TESTIMONY OF LORD’S
PRIVATE SECURITY EXPERT WHEN- THE QUALIFICATIONS OF LORD’S
PRIVATE SECURITY EXPERT SHOWED THAT HE WAS BETTER
QUALIFIED THAN THE AVERAGE JUROR TO FORM AN OPINION ON THE
PRIVATE SECURITY ISSUES IN THIS CASE AND WHEN HIS TESTIMONY
MET THE  THRESHOLD RELIABILITY REQUIREMENT FOR ITS
ADMISSIBILITY"

IL DID THE TRIAL COURT ERR IN GRANTING THE DEFENDANT’S MOTION
FOR DIRECTED VERDICT WHEN . THAT DECISION WAS BASED ON
HOLES IN LORD’S CASE THAT WOULD HAVE BEEN FILLED BY THE
TESTIMONY OF HER PRIVATE SECURITY EXPERT IF HIS TESTIMONY
HAD NOT BEEN ERRONEOUSLY EXCLUDED?

STATEMENT OF THE CASE
This is a premises liability casc that arises ouit of an incident in which the Plaintiff, Ida

Lord (Lord), was shot in the head and backdunrig‘ an armed robbery attempt on business

premises controlled by the Defendant, D&J Enterprisés, Inc. d/b/a Cash on the Spot (D&J). D&J

made a Motion to Dismiss/Summary JudgmentThetrlal court granted D&J’s Motion for

Summary Judgment by Order signed October 26;:2011. Lord received written notice of the

October 26, 2011 Order on October 28, 2011vOnNovember 7, 2011, Lord filed and served a

Motion to Alter or Amend and for Reconside’re{tieri" efrhe ':OCtober 26, 2011 Order. The trial court

denied Lord’s Motion to Alter or Amend b’y" (J)erer' 'signed on January 30, 2012. Lord received

written notice of the January 30, 2012 ordéf‘,dﬁ February 3‘, 2012. Lord filed and served her

Notice of Appeal on February 21, 2012.

Our Supreme Court heard argume’'r"ft:"lo‘rr‘;"’v'Ifi"c;';r;cl’fsi appeal of the trial court’s grant of

summary judgment on January 7, 2014. On Ab‘;ri'lf}é,f;QOI'ZL the Supreme Court issued an opinion

that reversed the trial court’s grant of sumrrlérilj'Udigﬁﬁeﬁf'and remanded this case for trial. [da

Lord v. D & J Enterprise, Inc., 407 S.C. 544, 757 S E 2d 695 (2014). In its opinion, a majority of
the Supreme Court found that the record ev1dence before it created genuine issues of fact on

every essential element of Lord’s claim agalnst D »& J .



The parties tried this case on October:l‘l9‘~:'2-(—)‘1?‘5 and October 20, 2015. As her second
witness, Lord called her private security expert Robert Monty Clark (Clark). After Lord
presented Clark’s qualifications, the trlal j_.c.olur__ty allowed D&J’s attorney to conduct an
examination of Clark on his qualifications. Afte‘r:hearing this testimony, the trial court entered an
order excluding Clark’s testimony on the grounds »that Clark was not qualified in the field of
private security. (R. pp. 61-66) B

Lord proffered the remainder of Clark’s'-testimony.'After this proffer, the trial court ruled
that Clark’s testimony was unreliable and 'that'-it'ayv:asr‘inadmissible on that basis as well. (R. pp.
70-71) Lord presented the remainder of her ev1dence and rested. D&J made a motion for directed
verdict. The trial court entered an order grantmg D&J § tiiotion for directed verdict. (R. pp. 82-
86) The trial court based its decision to grant D&J a dlrected verdict on holes in Lord’s case that
would have been filled by Clark’s testimony if Clark’s testimony had not been excluded.

Lord received notice of the trial court’sorder iekc'luding Clark’s testimony and its order
granting D&J’s motion for directed verdict when they were announced for the record in open
court on October 20, 2015; On November 5, 20 1'.5-," Lord filed and served her Notice of Appeal.
Lord’s Notice of appeal appeals from the trlalcourt’sorder excluding Clark’s testimony and
from the trial court’s order granting D.& I’s m0t10nford1rected verdict.

.<, JRNEES
- Ml

This case arises out of a February 14 2008 attempted armed robbery commltted by

Phillip Watts (Watts). The attempted armed robbery occurred at a check cashing location
operated by D&J on Cherry Road in Rock Hlll South Carohna (Cash on the Spot location). (R.
pp. 76-77) Watts shot Lord, who was a customer at the Cash on the Spot, in the head and back

during his February 14, 2008 attempted armed robbery (Pl Exh 3)




Lord is fifty, and she has lived and wakéd fi'n"',Y ork County for many years. (Pl. Exh. 3)
Prior to the February 14, 2008 shooting, Lord 'was by all accounts in good health. (Pl. Exh. 3)
Lord was on the premises of the Cash on the Spot locatron to pick up some money wired to her
using Western Union. (R. pp. 76-77) D&J operated check cashing, pay day lending and motor
vehicle title lendmg locations in several crtree-ln .South Carohna. (R.p.39)

Since before the February 14, 20085hoot1ngof I;ord, D&J’s check cashing operations
have operated under the trade name Cash on the:'Snot;_f(r{. pp. 39 and 43) Cash on the Spot was
an appropriate name for the Cash on the Spot.location lDuring an average week in February, that
location drstrlbuted approximately one hundred thousand ($100,000) dollars in net cash
payments on cashed checks. (R. pp. 6-7 and pp 74 75)

Prior to the February 14, 2008 shootmg of Lord the Cash on the Spot location had bullet-
proof glass surrounding the clerk’s locatlon and a panrc button near the clerk’s station. (R. p. 2

and pp. 8-9) D&J also gave its clerks, one_o_r _two 'of Whom typically manned the Cash on the

Spot location, panic buttons to wear around’ therrneckssothat they could notify the authorities
even if they were outside of the protected conﬁnes of the bullet-proof glass. (R. pp. 8-9) The
Cash on the Spot location also had bars on its w1ndovr/'s’ and doors. (R. p-2)

Before Watts shot Lord at the Cash on the Spot locatron Watts had committed two armed

robberies within eight days of each other. (R_ p. 40 and 67 68) During those two prror armed

robberies, Watts shot two store clerks and one unfortunate bystander. (R. pp. 67-70) Watts shot

the two clerks even though they complied wi"t‘h_'afl_lj hvi:sfidernands and gave him all the money that

they had on hand. (R. pp. 67-70) [ L

The first prior armed robbery occurre"d'at-'a' s;'e:afoo:d market in Rock Hill, South Carolina
on January 28, 2008. (R. p. 16 and pp. 67 68) The "'second prior armed robbery occurred at a

convenience store in Fort Mill, South Carohna on Febmary 5,2008. (R. pp. 16-17 and pp. 67-68)



Like the Cash on the Spot, the locations of;,t,h'e}: t\}:s»{oﬁpriorgrobberies were small establishments,
likely to have cash and likely to be manned’-byi. one or two people. (R. pp. 16-17 and pp. 67-68)

Without question, D&J personnel kiew: about Watts’ prior armed robberies and related
shootlngs and appreciated the threat posed by Watts (R p: 10 and pp. 67-68) The CEO of D&J,
Darrell Starnes (Starnes) believed that “there was a mad man on the loose.” (R. p. 10 and pp. 67-
68) Despite their knowledge of and apprematron of the threat posed by Watts, D&J personnel did
not have a security guard posted at the entrance of the Cash on the Spot location. (R. p. 7)

Lord suffered catastrophic brain injuries he,cause 'of the February 14, 2008 shooting. (PL
Exh. 3) Movement disorders from her n‘euro‘ll‘og;icalf injvurie's make it difficult for Lord to walk.
(P1. Exh. 3) Lord also has a marked cogmtlve deﬁcrt (Pl "Exh. 3) Lord’s medical expenses alone
are crippling. They stand at six hundred teri thousand n1ne hundred eight ($610,908.00) dollars.
(PL. Exh. 2) B

: STANDARD OF REVIEW
“The quahﬁcatlon of a witness as’ an expert 1§ a matter largely within the trial court’s

discretion and will not be reversed absent an_abuse Aof. that discretion.” Fields v. J. HaVnes Waters

Builders, Inc., 376 S.C. 545, 551, 658 S.E.2d 80, 85'(2008)." An abuse of discretion occurs when
the trial court’s decision is based upon an errzo:r' oflaw or upon factual findings that are without

evidentiary support. Gooding v. St. Francrs Xav1er Hosn 326 S.C. 248, 252, 487 S.E.2d 596,

598 (1997) State v. Pagan, 369 S.C. 201, 208 63 ' S. .;2d 262 265 (2006).
In deciding a motion for a directed verdlct a tr1a1 court must view the evidence and all

reasonable inferences that can be drawn from the ev1dence in the light most favorable to the non-

moving party. Futch v. McAllister Towmg of Georgetown Inc 335 S.C. 598, 518 S.E.2d 591

(1999); Rule 50(a) SCRCP. The trial court may grant the ‘motion only if this analysis yields no

inference or inference chain pointing to the movrng party S 11ab111ty Crossley v. State Farm, 307



S.C. 354, 415 S.E.2d 393 (1992). On review_‘o‘ff’g}t;r_ij’a:l‘""'court’s decision on a motion for a directed

verdict, an appellate court must apply these ‘s’a‘rﬁ_ye_st_'a‘ir,ldar‘dé'., Elam v. South Carolina Department

of Transportation, 361 $.C. 9, 602 S.E.2d 772 (2004). * -
ARGUMENT

I. THE TRIAL COURT ERRED IN EXCLUDING THE TESTIMONY OF LORD’S
PRIVATE SECURITY EXPERT WHEN THE QUALIFICATIONS OF LORD’S
PRIVATE SECURITY EXPERT :SHOWED THAT HE WAS BETTER
QUALIFIED THAN THE JURY-TO:FORM AN OPINION ON THE PRIVATE
SECURITY ISSUES IN THIS CASE AND WHEN THE OPINIONS THAT HE
EXPRESSED WERE SUFFICIENTLY RELIABLE FOR THEM TO BE
ADMITTED. ,

A, Admissibility of expert opini‘o’n' ST

The admission of expert op1n1on testlmony IIS governed by Rule 702 of the South
Carolina Rules of Evidence: "If scientific, technlcal or other specialized knowledge will assist
the trier of fact to understand the ev1dence or ‘to determme a fact in issue, a witness qualified as

an expert by knowledge, skill, experience, tramlng, or educatlon may testify thereto in the form

of an opinion or otherwise." Rule 702, SCRE T 'Ru‘e:allows qualification of an expert so long

as the witness is “better qualified than the Jury to form an“oplmon on the particular subject of the

testimony.” Mlzell v. Glover, 351 S.C. 392,404,57OSE2d 176 (2002). The same notion
governs the range of experts eligible for qﬁal’iﬁoatio.n,’.ond “[a]n expert is not limited to any class

of persons acting professionaily.” State v. wﬁit'e‘ ‘382"S3C. 265, 268, 676 S.E.2d 684, 685 (2009)

In determining whether expert opmlon es 1mony is admlss1ble the trial court must make

three preliminary findings. “First, the court must determlne whether ‘the subject matter is

jury.”” Graves v. CAS Medical Svstems Inc ;01 S C 63, 74, 735 S.E.2d 650, 655 (2012)

(quoting Watson v. Ford Motor Co., 389 S C 434 _ 463 699 S.E.2d 169, 175 (2010)) “Second,

the expert must have acqu1red the requ1s1te knowledge and skill to qualify as an expert in the



Taades,

particular subject matter,” although he ‘nee'dino‘tf,‘be" a- specialist in the particular branch of the

field.”” Id. “Finally, the substance of the testimonymustbe reliable.” Id.
In this premises liability case, Lord sought to present the opinions of Clark as an expert in
private security on two issues- 1. whether D&‘J ’s hreach its duty to use reasonable care that was

owed to Lord, who was one of its check cashing business customers, and 2. whether that breach

of duty proximately caused Lord’s injuries. v

B. Clark’s proffered expert oplmon testlmony should have been admitted under
the three pronged analysis. :

1. Subject Matter

The first inquiry as to the admissibilityi:c')f«eXpert opinion testimony is whether “the

subject matter is beyond the ordinary knowledge of .the }ury ” Watson, 389 S.C. at 446, 699

Coe r._v.

S.E.2d at 175. In this case, the subject matter of | the proffered expert testimony was an
examination of the security situation of a che'ck .c:ashing business at the time of Lord’s injuries,
the amount and nature of security measures neeessary ‘for the reasonable protection of invitees to
that business, and the foreseeable effects of havmg substandard security measures in place. The
trial court assumed that the private securit—j’( 1ssue51n this case were beyond the ordinary
knowledge of the jury and were, therefore, iss‘_’ues whose’- subject matter was properly addressed

with expert testimony. Lord agrees with the trial 'céuﬁi on this point.

2.

The second inquiry is whether the,e:xpert w1tness :*.has “acquired the requisite knowledge
and skill to qualify as an expert in the partic'ul"arfi'suhjeét:vmat‘ter.” Watson, 389 S.C. at 446, 699
S.E.2d at 175. The expert “need not be a spemahst in the particular branch of the field.” Id. As

long as the witness has acquired through reason of study or experience” expertise beyond that

of the jury, their qualification is not dependent onﬂa particular licensure or profession. See White,

382 S.C. at 374, 676 S.E.2d at 688 (“An expert is. not limited to any class of persons acting




professionally.”). Also, any attacks on tlrequahﬁcaﬂons of the expert on “education or
experience goes to the weight of the expert'stestlmonyand not its admissibility.” Gooding, 326
S.C. at 252-253, 487 S.E.2d at 598. e

In this case, the proffered expert, Clark ‘had ten years of experience as a police officer,
including ﬁve years in undercover 1nvest1gatlons and th1rty five years’ experience as a private
investigator. (R. pp. 21-22) His time as a pr1vlate\1nvest1gator included five years providing site
security consulting for Federal Express (R p 23) Clark provrded security consulting for the
Carolina Panthers organization as a securlty rep_re‘s_en_tatwe;and liaison between that organization
and the National Football League for fifteen years and performed site security assessments for
Fortune 500 corporations including Boeing- and Goo t’-‘year (R. pp. 31-33) During his thirty-five |
years as a private investigator, Clark attended approxlrnat'ely two security-related seminars per
year including seminars hosted by various state and,federal law enforcement agencies. (R. p. 23)

With this knowledge, training, exper,lence;:l'and'fed_ueation, Clark had knowledge superior

to that of the jury on the subject matter‘;of'i,lli”s_vf‘:plrofffe'r_’Ed opinion testimony, which was an

.....

and an opinion on what security measures a’ reasonable _busi'ness owner would have taken under
the circumstances. Clark had more than ' sufﬁcrent knowledge, training, experience, and

education to be qualified to give his proffered op1n1ons and the trial court abused its discretion

in excluding Clark’s testimony on the grounds that he‘was not qualified in the field in which he

was proffered as an expert-private security. "

3. Reliability

The third inquiry on the adm1ss1b111ty of expert testlmony is whether the expert’s

testimony is reliable. Graves, 401 S.C. at’ 74 5 v735:S E 2d at 655. On the issue of reliability,

testimony is divided into scientific test1mony and experlence -based or nonscientific testimony.




Graves, 401 S.C. at 73 74, 642 S.E.2d at. 655 656 Clark’s testimony was experience-based, -
nonscientific testimony. See, Whlte 382 S C at 268 676 S E.2d at 688 (2009) (dog handler’s

testimony nonscientific) and State v. Chav1s 412 S C. 101, 106, 771 S.E.2d 336, 338-339

(forensic interviewer’s testimony nonscientific). I cases involving the reliability of experience-
based or nonscientific expert testimony, our appellate courts have adopted no formulaic approach
and have “declined to offer any specific factors for the c1rcu1t court to consider.” Graves, 401
S.C. at 74-75, 735 S.E.2d at 656. Neverthelesst, -the trial .c0urt must still answer the “threshold
questions of qualification and reliability” before admitting expert testimony. White, 382 S.C. at
268, 676 S.E.2d 684, (2009). .

The leading case decided in USCOurtsaddressmg the threshold reliability of a

nonscientific expert’s testimony is Kumho T1revCarm1chael 526 U.S. 137, 119 S.Ct. 1167

(1999). In Kumho, The U.S. Supreme Court'teO'nc'l'il'i’ied‘.that the general principles underlying the
requirement of reliability that it had applied':‘toéscient‘iﬂc‘ expert testimony in its earlier case,

Daubert v. Merrell Dow Pharmaceuticals. Inc 509 uUSs. 579, 113 S.Ct. 2786 (1993), applied to

nonscientific testimony as well. As hlghhghted 'y."the Court in Kumho, The Daubert Court held

that reliability “requires a valid connection .to the'pertment inquiry as a precondmon to
admissibility.” Daubert, 509 U.S. at 592,' 113 S.Ct.'at'2796. Where the expert testimony’s factual

basis, data, principles, methods, or their appli‘eatio'rl-are sufﬁciently called into question, the trial

court must determine whether the testlmony has a..reasonable basis in the knowledge and
exper1ence of the relevant discipline.” Daubert 509 U S at 592, 113 S.Ct. at 2796. In other
words, trial courts must “make certain that an expert whether basing his testimony upon
professional studies or personal exper1enee; e’rn.plo.ys- 1n the courtroom the same level of

intellectual rigor that characterizes the praetie‘e of an'-'e’Xpert in the relevant field.” Kumho, 526

U.S. at 145, 119 S.Ct. at 1171.




Clark testified to two opinions in th1scasel .that in the exercise of reasonable care,
D&J should have posted a security guard atthemcrdent loeation and 2 that if that security guard
had been posted at that locatlon the attempted armed robbery in which Lord was shot in the head
and back most probably would not have occurred (R pp- 38-39). During the proffer of his
testimony, Clark testified that in the ﬁeld_of -:'p“rryate»’ securrty “awareness of a threat requires a
response.” (R. p. 68). Clark then identified thecharacter1st1cs of the incident location-bars on the
windows, bars on the doors, clerks encased in bullet proof glass, and a panic button-as indicia of
D&J’s general awareness of the threat of an armed robbery (R. pp. 69-70) Clark also testified
that Starnes’ statement that he knew that there_yvas a madman on the loose showed an awareness
of the specific threat posed by Watts. (R.; p68)Accord1ng to Clark, the reasonable response,
given D&J’s awareness of the general threat of anarmed robbery and its awareness of the
specific threat posed by Watts, was to postasecuntyguard at the incident location. (R. pp. 38-

39)

Clark’s causation testimony is based. on thé seclirity concept of deterrence, which he

discussed in his proffer. Visible deterrenee rhethods deter 'elrime. As a visible deterrence method,
posting a security guard would most probably,asC;lark testified, have caused Watts to go
elsewhere. (R. p. 39) R 2

Clark’s expert testimony had a valid"corir‘re]et'i:orr to the private security issues in this case
and had a reasonable basis in the field ofprxvatesecurlty Clark’s expert testimony also ‘had
intellectual rigor in that it logically followed form an appl1cat1on of the principles of private

security to the essentially undisputed fact of thls Case. The trial court abused its discretion in

excluding Clark’s testimony on the grounds that,hrs test1mony was unreliable.




IL. THE TRIAL COURT ERRED IN GRANTING THE DEFENDANT’S MOTION
FOR DIRECTED VERDICT WHEN THAT DECISION WAS BASED ON
HOLES IN LORD’S CASE THAT WOULD HAVE BEEN FILLED BY THE
TESTIMONY OF HER PRIVATE SECURITY EXPERT IF HIS TESTIMONY
HAD NOT BEEN ERRONEOUSLY EXCLUDED

On appellate review of an order grantlng a motlon for directed verdict, the appellate court
must “affirm ... where there is no evidence on: any one element of the alleged cause of action.”

Guffey v. Columbia/Colleton Reglonal Hospltal Inc 364 S.C. 158, 162, 612 S.E.2d 695, 697

(2005). This section II presents the case that con51der1ng the record including Clark’s
erroneously excluded testimony, there is evifdencefon,ea_ch of the essential elements of Lord’s

negligence claim.

A. The essential elements of Lord’s lati'sez_io&fjaction
Lord’s negligence claim has the follo;\fvi\ngess‘enti:al ‘elements ~ “(1) a duty or obligation
to conform to a particular standard of conduct toward another; (2) a breach of that duty; (3)

proximate causation; and 4) injury.” Daniel v. Days Tnn of America, Inc., 292 S.C. 291, 295, 356

S.E.2d 129, 131 (Ct. App. 1987).

B There is record evidence that D& J owed a duty to Lord to post a security
guard at its business to protect her from a foreseen criminal act by Watts.

1. Lord was an invitee to whom D&J owed a duty to discover risks and
to take safety precautlons to warn of or eliminate unreasonable risks.

To isolate the duty owed by D&J to-L—or’d,~it ~is first necessary to determine Lord’s status

on the premises of the Cash on the Spot 1665 on.: ""rdf‘vi/as an invitee on those premises. An
invitee is a person on the premises w1th the permlsswn of the owner for the purpose of

benefitting the owner. Parker v Stevenson Oll Co 245 S.C. 275, 140 S.E.2d 177 (1965).

“Business visitors are considered invitees ‘as long as the1r purpose for entering the property is

either directly or indirectly connected w1th the purpose for which the property owner uses the

land.” Hoover v.Broom, 324 S.C. 531, 535 47‘:

:'E‘.zd 62, 65 (Ct. App. 1996). Lord was a

|



business visitor, and, therefore, an invitee to_iv‘(ihcrri‘i'[')’&i owed a duty to discover risks and to

take safety precautions to warn of or elirn'inate ﬁnreasbnable risks. Bruno v Pendleton Realty

Company, 240 S.C. 46, 124 S.E.2d 580 (1962)

2. Since its personnel foresaw the rlsk of an attempted armed robbery
and shooting by Watts on: 1ts ‘premises, there is evidence that D&J had
a duty to post a security guard_ while the madman was on the loose.

The balancing approach adopted by Our Supreme Court in Bass v. Gopal. Inc., 395 S.C.

129, 716 S.E.2d 910 (2011) flows from the observatron that “a business owner has a duty to take

o

reasonable action to protect its invitees agamst the foreseeable risk of harm.” 395 S.C. at 135,

716 S.E.2d at 913. (emphasis in original). “The balancmg approach acknowledges that duty is a

flexible concept, and seeks to balance the degree of foreseeability of harm against the burden of

the duty imposed.” 395 S.C. at 138, 716 S. E 2d at 915 (quoting, McClung v Delta Square Ltd.

P’ship, 937 S.W.2d 891 901 (Tenn. 1996) “As the foreseeabihty of potential harm increases, so,

too, does the duty to prevent against it. ”, 3953 ' C at 139 716 S.E.2d at 915. “The more

foreseeable a crime, the more onerous is a bii"s‘ir_iess -aner' s burden of providing security.” 395

S.C. at 138, 716 S.E.2d at 915 (citing, McClung, 937 §.W.2d at 901),

The risk that befell Lord was not'rhfer‘el‘}'"{‘i 3f"(i))‘ie';sieeable; it was foreseen. D&J’s CEO,

Starnes knew before the shooting of Lordthatthere was “a madman on the loose.” Starnes

foresaw the attempted armed robbery and shootlng : '?"Wattsat the Cash on the Spot location for

obvious reasons.

The place of the Cash on the Spot ’1oca't‘idn‘ iri}fact ‘caused D&J personnel to anticipate an

locations of these prior crimes.




The character of D&J’s business attheCashon the Spot location also caused D&J
personnel to ahticipate an armed robbery andshootmg of Lord. Watts’ prior armed robberies ahd
shootings occurred at small businesses, like_lyi}to' have-cash and likely to be manned by either one
or two employees. D&J’s business at the Cashonthe ‘Spot location fits this profile. Armed
robbers seek cash, and it goes without saymgthata business which have a trade name that
includes the word cash and which had weeklyhe‘t cash payment on cashed checks of $100,000
during the month of the shooting of Lord is the:meSt tempting of targets.

In ordinary times, D&J personnel ‘ap‘}")'reciated'fthe risk of an armed robbery. During most
of their work day, D&J’s clerks ‘were encaseei?:‘}iﬁi‘bttjl‘i;e‘t-pteof glass with a ready panic button to
notify the authorities. D&J’s clerks also wéfé: pamcbuttons 'around their necks in case they were
outside of their bullet-proof enclosure dur’ing"':é"i‘h'.':éfr"r.l;}?e:d"-"rc;)bbery. The Cash on the Spot location

also had bars on all its windows and doors: Ts"it t00 much to ask of a business to give its

customers protection somewhat comparable to'that given to émployees of that business?

These were not ordinary times in ROél:{"'H‘i'l'l_, ",v"uth'Car'olina, and Starnes knew it. A serial
armed robber who had already shot two 'cci"'rl‘qpl“iéht""stb}re"Cle‘rks and an innocent bystander was

abroad. It is not enough to analyze the foreseeablllty of a partlcular risk of third party criminal

conduct; it is also vital to assess the gravity of the r1sk Obv1ously, an imminently foreseeable risk

that a customer may be slightly injured in & purse snatchlng is not entitled to as much weight in
the balance as a somewhat less foreseeable rxsk that a customer may be shot or even killed. In this
case, we have a foreseen risk of great bodlly'i'njury'o‘r”even death. This risk weighs heavily in the

balance and justifies a requirement that D&J post a securlty guard.

Starnes believed that “there was a madman on the loose.” Despite this belief, D&J did

nothing of real substance to protect customers'-from Watts Other businesses posted security

guards to provide this protection, but D&J" d1d nothlng leen the foreseen risk of a shooting

e e .
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during the course of an armed robbery at its RockHlll,South Carolina Cash on the Spot locetion,
D&J there is evidence that it had a duty to p‘hstfé securlty ‘guard until the threat posed by Watts
had passed. | : |

C There is evidence that D&J breached 1ts duty to Lord.

Clark gave his opinion that under the mrcumstances of this case, a reasonable business
owner in the position of D&J would have had a‘-"sec‘ur-ltyl guard posted at its entrance until Watts
was apprehended. (R. pp. 38-39) This is evider.ilce_:th:at D&J breached this duty by failing to post a
security guard s |

D There is evidence that D&J’ breach of 1ts duty to Lord proximately caused
her injuries. ; . ,

“The touchstone of proximate cause m South Carohna is foreseeability of some injury
from a defendant’s acts or omissions.” Daniel; 292 S:C. at 301, 356 S.E.2d at 134. “If the actors
conduct is a substantial factor in the harm to;etrrqther, the fact that he neither foresaw nor should

have foreseen the extent of harm or the manner in which it occurred does not negative his

liability.” Childers v_Gas Lines, Inc., 248 SC316325,149 S.E.2d 761, 765 (1966). Clark’s
testimony presents evidence of proximate cau;s.e‘j throughhls opinion that the February 14, 2008
shooting of Ida Lord most probably would nc')jtih.al/\‘/e-'bie.curred if Dé&J had posted a security guard.

E There is evidence that Lordsuffered 1nJur1es |

Lord suffered an open head injury in" the February 14, 2008 shooting. (P1. Exh. 3) This
injury has caused profound neurological comphcatlons that make it difficult for Lord to walk,
talk and think. Lord’s medical expenses of 51x hundred ten thousand nine hundred six
($610,908.00) dollars have left her virtually destltute (R pp. 87-89)

CONCLUSION -
The trial court erred in excluding the tes_tlan_y- of Lord’s private security expert. The

trial court then compounded this error by grantmg D&:J’s motion for directed verdict because of




holes in Lord’s case created by the trial court’s erroneous exclusion of the testimony of Lord’s
private security expert. Because of both errors, this Court should reverse and remand this case
for a new trial.
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