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- Green also said she made a mistake when she told the police that the “other four
guys” all wore “black pants.” R. 68, 1. 2-10. In addition, Green said the mask did not cover
appellant’s whole face, and that was how she identify him. She maintained “You can see
the mask doesn’t cover the whole entire eyes. It’s not beady-eye mask holes. If they’re big
holes you can see the eyes, the color of their skin through the eyes and around the mouth.”
When questioned about how she could identify appellant from across the street through a
mask, Green responded: “When he was across the street when I looked out of my window,
he didn’t have the mask hooked on. The hat was rolled up like a Marvin Gay.” R. 71,1.6
-1717,1.25. Gréen testified after she was beaten, a man about 6’4 and skinny tied her up with
duct tape. R. 78,1. 8—80, 1. 19.

Jamie Williams was helping his fiiend, decedent Sterling Spann, who was a
“rapper,” and Williams remembered the two men were trying to raise money “to get a new
keyboard.” R. 87,1.8-88,1. 19 Williams also recalled that Green telepho;led him that
afternoon and told him to come over and get the ten dollars that Green owed him for the
crack cocaine. R. 89,1.16—-90, 1. 20.

Sterling Spann then drove appellant over to Green’s house. Williams saw that
Green’s front door was “cracked,” which was unusual. However before Williams could get
to the door Williams claimed someone opened it quickly and “put a gun in my face.” R. 90,
1. 2 — 9. Williams saw another man behind the man who put a gun in his face. Williams
identified co-defendant Gadsden as the man who pointed the gun in his face. R 93,1.17 -
95,1.7.

Williams said he could not identify the man behind Gadsden. Williams also
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remembered that Gadsden hit him in the head with the gun and shot him four times.
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\
Williams said Gadsden told a “taller man” to chase after him as Williams tried to escape. R.

103,1. 11 -106,1. 19. However, Williams was able to run dq§vn the street to the nearby fire
station for safety despite having been shot by Gadsden. R. 96,1. 7~ 106, l.7.

Green’s neighbor Leroy Daniel testified he heard the shots fired that afternoon.
Daniel said he saw two men pulling another man [Spann] out of the car. Spann was shot
and killed on the spot. Daniel said he saw the men jump into a Jeep and drive away. R.
137,11. 2 - 25.

Charleston Police Officer Scott Jackson said he quickly informed dispatch of the
nature of the suspect vehicle — a white Jeep. R. 196, 1. 1 —200 1. 24. -Charleston Police
Officer Elijah Simpson testified he also immediately spotted the Jeep while he was on patrol
following the BOLO. Simpson confirmed that this was the suspect vehicle and he pulled in
behind it. Simpson turned on his blue light and siren. R. 206, 1. 13 - 207. 25.

Simpson said he chased the Jeep for about three or four‘ minutes down on 1-26 while
he observed several objects being thrown out of the window during the high speed chase.
The objects included masks and gloves. Simpson said that the driver lost control of the
Jeep and that it turned over. R 207. 2 —219. 3. Appellant and the other two co-defendants
were taken out of the Jeep, and arrested. 1

Since Spann was shot and killed, Williams was shot and lived, and Patricia Ann
Green was beaten with a gun and bled, the DNA evidence became important as it pertained
to victim’s blood getting on the suspects. The judge would at appellant’s request, later
charge the jury that mere presence at the scene of the crime was insufficient to establish
guilt. He also instructed the jury that prior knowledge a crime was going to be committed

was insufficient to establish guilt. R. 822,1. 11- 824, 1. 5.




Charleston County crime scene investigator Brent Roy testified that he took both
appellant’s and décedent Spann’s clothing from the hospital where they both were taken
after the shooting, and after the Jeep turned over. Roy said the “usual approach” was “if an
item has blood or it is wet in any way, the item is put into a bag, plastic bag, and sealed,
initially placed into a paper bag and then sealed again. . ..” R. 325, 1. 6 - 326, 1. 16.

Defense counsel strongly questioned the manner in which the appellant’s and the
decedent’s clothing was gathered in this case since it raised a great chance .thc evidence
became contaminated.

Detective Heide Drake testified she collected Spann’s clothes. Drake admitted she
could not remember whether the clothes were in “a container or not” bu£ she maintained
while ina “paper bag” that she folded the “bag over,” and gave them to Detective Roy. R.
411,1. 14-412,1. 13.

To further add to the confusion Detective Donald Stanley, who picked up the ski
mask and gloves that were allegedly thrown out of the Jeep window testified that he was not
aware of how appellant’s or the co-defendant’s clothes were collected. Stanley
acknowledged on cross-examination that a law enforcement form indicated their clothes
were taken when they were booked into the jail. R. 506,11. 8 —19.

SLED Agent Patty Ruff made cuttings of the clothes for DNA analysis. R. 536, 1.
11 — 537, 1. 15. When the solicitor went to introduce the blue jeans which were alleged
wormn by appellant the day of the incident, defense counsel objected and the objection was
sustained. The judge then sent the jury to its room. R.548,11.5—22.

Defense counsel Lofton then argued that Investigator Roy was directed to go three

different hospitals after the shootings. While appellant was at Trident Hospital Drake had
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testified the medical staff removed appellant’s clothes and put them in a brown bag. They
were not sealed. Drake subsequently turned the bag over to investigator Rdy. Trident
Hospital also had the decedent Spann’s clothes. Spann’s clothes were also put in a brown
bag. Counsel ﬁoted that Spann bled profusely and there was a very strong chance the DNA
evidence in this case was contaminated because of the way it was handled. R. 549,1. 1 —
559, 1. 17. Defense counsel argued the evidence was not sufficiently reliable to be admitted
until Rule 702, SCRE. R. 559,1.3 565, 1. 4.

Defense counsel continued to argue with the trial court that this evidence was not
sufficiently reliable to be admissible. He argued that appellant’s own DNA was not even
found on pants that allegedly were his own pants. R. 565, 11. 5 — 10.

The judge said he did not see any evidence Spénn and appellant’s clothes were
intermingled and he therefore ruled that the DNA evidence was not contaminated. He
overruled counsel’s objection and ruléd appellant’s pants, State’s Exhibit 98, would be
admitted into evidence. Defense counsel repeated his objection when the evidence was
admitted. R. 565,1.9-572, 1. 20.

SLED DNA analyst Lily Gallman later admitted that appellant’s DNA was not
found on his jeans but that co-defendant’s Smith’s DNA was found on the pants that
allegedly were taken from appellant on the night of the shooting. R. 614, 1. 8 — 615, 1. 3
Gallman said that decedent Spann’s DNA wés also found on those pants. R. 598, 1. 25 —
599,1.11.

Defense counsel renewed his motion regarding the contamination of the evidence
and chain of custody problems at the close of the state’s case. Both motions were again

denied. R.714,1. 5~19.

10




Discussion

In State v. Ramsey, 345 S.C. 607, 615 550 S.E.2d 294, 298 (2001) our Supreme

Court held that if evidence was so tainted that it is totally unreliable it should be excluded.

The Court in Ramsey also held that pursuant to Rule 702, SCRE that in order for evidence

of this type to be admissible, the trial judge must find the scientific evidence will assist the

trier of fact, that the expert witness is qualified, and that the underlying science is reliable.
The court said where it challenges to the expert testimony being unreliable pursuant to Rule
702, SCRE the appellant court reviews the admission of such testimony under an abuse of

discretion standard. Payton v. Kearse, 329 S.C. 51, 495 S.E.2d 205 (1998).

Here, appellant directly challenged the admissibility of the evidence because the
handling of the evidence and the chain of custody made the evidence totally unreliable given
the strong likelihood the evidence was contaminated.! DNA evidence is so highly
prejudicial it almost guarantees a conviction if it is opined to be.a “match,” and appellant
submits that calls upon the court to have a heightened sense that the evidence is reliable.

Further, our Supreme Court has held such sloppy handling of evidence in other
lesser contexts requires its exclusion. See State v. Sweet, 374 S.-C. 1, 6,647 S.E.2d 202, 205
(2007) (drug evidence was not admissible given the chain of custody was not complete).

Further in State v. Cribb, 310 S.C. 518, 522, 426 S.E.2d 306, 309 (1992) the

Supreme Court reversed the trial court’s admission of blood-alcohol evidence when the
identity of the person who drew the blood sample or transported to the hospital laboratory

was not clear.

! Appellant was not arguing that properly gathered and analyzed DNA evidence was not
reliable given the State v.Council, 335 S.C. 1, 515 S.E.2d 508 (1999) factors. See, State
y. Ford, 301 S.C. 485, 392 S.E.2d 781 (1990).

11

1005




1006

Moreover, in Raino v. Goodyear Tire and Rubber Company, 309 S.C. 255, 258, 422
S.E.2d 98, 1000 (1992), the Court affirmed the trial court’s suppression of blood alcohol

evidence since that was proper where the identity of any party handling the blood was
unknown regardless of the fact the analyzing laboratory was in close proximity to the
trauma where the sample was drawn. |

Here, defense counsel correctly argued the evidence should be excluded under Rule
702, SCRE, because the evidence was not scientifically reliable. He pointed out the strange
fact that appellant’s DNA was not even found on his own pants but that co-defendant’s
Smith DNA was found on pants that allegedly belonged to him.

Appellant submits to the extent State v. Ramsey can be read that this a purely

“weight” matter, and not an admissibly question under Rule 702, SCRE given the reasoning

of Oregon v. Lyons, 124 Or.App. 598, 863 S.E.2d 1302 (1993),? that case should be

revisited. There is not any rational reason appellant can think of to treat sloppily gathered
DNA blood evidence any differently from blood alcohol or drug evidence where the chain
cannot be completed or the chance of contamination of that evidence appears substantial.
Appellant should be granted a new trial since the decedent’s DNA - a match -- was said to
be found on his pants where the evidence showed a very strong chance of contamination and

therefore that this critical evidence guaranteeing his conviction was totally unreliable.

? Further, Oregon v. Lyons was an early attack on DNA evidence with the arguments
being that it was too complex for the jury, that scientists and laboratories had a vested
interest in it being found reliable, and that its probative value was outweighed by its
unduly prejudicial effect. This case involves the gathering of appellant’s (allegedly) and
the decedent’s bloody clothing in such manner that it presented an intolerable risk of
contamination given the extraordinary power of evidence of a DNA match.
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CONCLUSION

By reason foregoing argument, appellant's conviction shotild be reversed, and his
case remanded to the Charleston County Court of General Sessions Court for a new trial.

Respectfully submitted,

RobertM. Dude \Taf%gjv

Acting Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 19th day of January, 2010.
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Opinion
PER CURIAM.

*1 Anthony D. Wilder was convicted of murder, assault
and battery with intent to kill (ABWCK), two counts of
kidnapping, and first-degree burglary and sentenced to
life imprisonment. Wilder appeals, arguing the trial court
erred in allowing the admission of DNA evidence collected
from his pants. Specifically, Wilder contends the chain
of custody and sloppy handling of his pants created a
strong chance the DNA evidence was contaminated, and
therefore, totally unreliable. We affirm pursuant to Rule
220(b)(1), SCACR, and the following authorities:

1. As to whether the trial court erred in admitting the
DNA evidence developed from Wilder's pants: State v.
Ramsey, 345 S.C. 607, 615, 550 S.E.2d 294, 298 (2001)
(finding conflicting theories of how evidence was collected
and the potential for contamination related did not render
DNA evidence so tainted it was totally unreliable).

2. Assuming the trial court erred in admitting the
DNA evidence developed from Wilder's pants: State v.
Pagan, 369 S.C. 201, 212-13, 631 S.E.2d 262, 267-68
{2006) (finding error in admitting evidence of defendant's
failure to stop for a blue light was harmless because
defendant was not prejudiced and other competent
evidence established defendant's guilt beyond a reasonable
doubt). '

AFFIRMED. {

WILLIAMS, GEATHERS, and LOCKEMY, JJ.,
concur.

All Citations

Not Reported in S.E.2d, 2011 WL 11735039

End of Document

© 2017 Thomson Re‘uters. No claim to original U.S. Government Works.

WESTLAW  © 2017 Thomson Reuters, No claim to original U.S. Government Works. 1
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STATE OF SOUTH CAROLINA )

)  IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)

) 2013-CP-10-5655
)
Anthony Wilder, #328282, )
)
Applicant, )
)
v. ) RETURN

: )
State of South Carolina, )
)
Respondent. )
)

The Respondent, making its Return to the application for post-conviction relief (PCR)

filed September 25, 2013 would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was
indicted at the March 2008 term of the Charleston County Grand Jury for murder (2008-GS-10-
2383), burglary-first degree (2008-GS-10-2385), assault and battery with intent to kill (ABWIK)
(2008-GS-10-2386), and two couﬁts of kidnapping (2008-GS-10-2384, -2390). The Applicant
was represented by Lionel Lofton Esquire, and V. Lynn Lofton, Esquire.

On May 5, 2008, the Applicant pled guilty as indicted. The Applicant was sentenced by
the Honorable J. Derham Cole to confinement for a period of life for murder and burglary,

twenty years for ABWIK, and thirty years for kidnapping'.

! The sentence for kidnapping indictment #2008-GS-10-2390 was suspended because the Applicant was also
convicted of murder for the same victim.

1
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The Applicant filed a timely Notice of Appeal. His appeal was perfected by Robert
Dudek, Esquire, of the Office of Appellate Defense. The Applicant’s convictions and sentences
were affirmed by the Court of Appeals. State v. Wildfr, No. 2011-UP-385 (S.C. Ct. App. August
9, 2011). The Applicant filed a Petition for Rehearing which was denied on November 17, 2011.
The Applicant petitioned for Writ of Certiorari to the South Carolina Supreme Court. The South
Carolina Supreme Court denied the Petition for Writ of Certiorari on March 20, 2013. The
Remittitur was issued April 9, 2013.

Attached herewith and incorporated herein are the records of the Charleston County
Clerk of Court regarding the subject convictions, the Applicant's records from the South Carolina
Department of Corrections, and the Applicant’s appellate records. The Respondent reserves the
right to amend this Return upon receipt of any relevant materials.

L \

In his Application, the Applicant alleges that he is being held in custody unlawfully for\

the following reasons:

1. Ineffective assistance of counsel.
a. Counsel did not object to hearsay testimony.
2. Prosecutorial misconduct. h
a. Allowed a State witness to commit perjury in trial testimony.

‘ IIL
In this application, the Applicant alleges ineffective assistance of counsel. In a post-
conviction relief action, the Applicant bears the burden of proving the allegations in their
application. Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985). Where the application alleges
ineffective assistance of counsel as a ground for relief, the Applicant must prove that "counsel's

conduct so undermined the proper functioning of the adversarial process that the trial cannot be
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relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 2064, 80 L.Ed2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Apblicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 115,386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea ;ounsel. First, the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney’s performance by its
"reasonableness under professiqna‘l norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing
Strickland. Second, counsel's deficient performance must have prejudiced the Applicant such
that "there is a reasonable 'probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been differént." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty plea counsel, the Applicant must show that there is a reasonable probability that,
but for counsel's alleged errors, he would not have pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondeﬁt
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,

305 S.E.2d 247 (1983).
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IV.

The Applicant also élleges prosecutorial misconduct. Prosecutorial misconduct is not an
issue for post-conviction relief. Rather, this allegation is a direct appeal issues that is
procedurally barred by S.C. Code Ann. § 17-27-20(b) (2b03). Post-conviction relief is not a
substitute for an appeal. Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1974). A
post-conviction relief application cannot assert any issues that éould have been raised at trial or
on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520 (1993). The Applicant could
have raised this issue on éppeal. The failure to do so has waived this allegation as grounds for
relief. Regardless, it is applicant’s burden to prove actual prosecutorial misconduct. Alabama v.
Smith, 490 U.S. 794, 109 S. Ct. 2201 (1989). The Respondent submits the Applicant has not
carried his burden of proving actual prosecutorial misconduct, therefore, this allegation should be
summarily dismissed.

‘ V.

Each and every allegation contained within the application not herein before either

expressly admitted, qualified or explained is hereby denied.
VL

WHEREFORE, having made its Return, the State requesté that an evidentiary hearing be

held on the issue of ineffective assistance of counsel and that the remaining-allegation be

dismissed with prejudice.

[Signature on the following page.)
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Respectfully submitted,

~ ALAN WILSON

Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

ASHLEIGH R. WILSON
Assistant Attorney General

o BAVIRY,
s bt LNV

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

2013-CP-10-5655

ANTHONY WILDER, #328282

Applicant,
vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,

Respondent.

©
vvvvvvvvvvvvvwvvv

I I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is a
proper circumstance of service by mail.

3. I have this day served a copy of the Amended Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

James Falk, Esquire
3 Broad Street, Ste 450
Charleston, SC 29401

7

DATED this 19" day of February, 2014

(b JLJA/’

Anne Henley, Legal Assistant
For Respondent
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COUNTY OF CHARLESTON

ANTHONY WILDER,

STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

2013-CP-10-5655

TRANSCRIPT OF
RECORD
APPLICANT,

VS.
DECEMBER 15, 2015
CHARLESTON, SC
THE STATE OF SOUTH
CAROLINA,

e e et S et S S e

RESPONDENT.

BEFORE:

HONORABRLE DEADRA JEFFERSON

APPEARANCES:

J. RUTLEDGE JOHNSON, ESQUIRE
Attorney for the State

NAKI RICHARDSON-BAX, ESQUIRE
Attorney for the Applicant

* K, * * * Kk Kk Kk * * * *k Kk * * * *x x * *

Ruth C. Weese, RDR
Official Court Reporter
Ninth Judicial Circuit
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(The following proceedings were held
December 15, 2016, Charleston County, South
Carolina, at 3:05 p.m.)

THE COURT: All right. This is Anthony
Wilder versus the State of South Carolina,
2013-CP-10-5655. 1It's before the Court on an
application for post-conviction relief. The
applicant was indicted on indictment
2008-GS-10-2383, burglary in the first degree,
2008-GS-10-2385, assault and battery with intent to
kill, 2008-GS-10-2386, and two counts of
kidnapping, 2000-GS-10-2384 and 2390. He was
represented by Lionel Lofton and V. Lynn Lofton.

On May 5th he pled guilty as indicted.
He was sentenced by Judge Cole to life for murder
and burglary, 20 years for assault and battery with
intent to kill and 30 years for kidnapping and that
was suspended, of course, because under the --
whenever you are convicted of murder you can't
sentence on the maximum on the kidnapping as well
where you receive a life sentence. He filed a
timely notice of appeal. Mr. Dudeck of appellate
defense represented him and that was affirmed at
State v. Wilder in an unpublished opinion 2011 385

by the Court of Appeals. The rehearing was denied

1031
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November 17th, 2011. He applied for a writ and
that was denied on March 20th of 2013 with the
remittitur being issued on April 9th of 2013.

He alleges ineffective assistance of
counsel, counsel did not object to hearsay
testimony and prosecutorial misconduct that allowed
a state witness to commit perjury. Are we ready to
proceed, Ms. Bax?

MS. BAX: Yes, Your Honor.

THE COURT: And is the State ready to
proceed, Mr. Johnson?

MR. JOHNSON: Yes, Your Honor.

THE COURT: You may proceed, ma'am.

MS. BAX: Thank you, Your Honor. We
call Anthony Wilder.

ANTHONY WILDER

who, after being first duly sworn, testified as
follows:

THE COURT: State your full name for
the record.

THE APPLICANT: Anthony Tarelle Wilder.

THE COURT: Spell Tarelle fof us,
please?

THE APPLICANT: T-A-R-E-L-L-E.

THE COURT: Thank you, sir. You may
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ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX

take your seat. Ms. Bax, you may proceed with

questioning your client when you are ready.
MS. BAX: Thank you, Your Honor.
THE COURT: You're welcome.

DIRECT EXAMINATION

BY MS. BAX:
Q. Mr. Wilder, how old are you?
A. Thirty-nine.
Q. You are here today for a

post—-conviction relief?

A. Yes, ma'am.

Q. Do you understand what the
post-conviction relief is?

A. Yes, ma'am.

Q. And do you4understand that the only
relief in post-conviction relief is to have your

conviction vacated; is that correct? Or have a new

trial?

A. Yes, ma'am.

Q. You do understand that you cannot have
a -- your sentence reduced or anything of that

sort? We have discussed that; is that correct?
A. Yes, ma'am.
Q. And do you remember when you were

charged with these offenses?

1033




1034

w N

~ o o

10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX

A. Yes, ma'am.

Q. What were the charges that you were
charged with?

A. Burglary of the third degree, two
separate counts éf kidnapping, assault and battery
with intent to kill, and attempted arméd robbery,
possession of firearm.

Q. How did Mr. Lofton come to represent

you?

A. Well, Mr. Lofton told me he didn't have
a defense for my case.

Q. I am sorry. Let me rephrase. How did
it come about that Mr. Lofton became your attorney?

A. Family and friends.

Q. He was not'your first attorney in this

matter, was he?

A. No, ma'am.

Q. Was he your second or third attorney?
A. He was like my third, I believe.

Q. And so you had received discovery about

the charges in this matter?:

A. From Mr. Lofton, yes, I did.

Q. So your discovery came from him?
A, Yes, ma'am.

Q. How many times do you remember speaking

o




< oy oo W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX

7
with him about your case before trial?
A. About two or three times.
Q. And you/were incarcerated from the time

that you were arrested until the trial?

A. Yes, ma'am.

Q. And you had an opportunity to go over
your discovery with him?

A. Somewhat.

Q. Would you explain what you mean by
that?

A. Well, he didn't actually go over my
discovery. We just like, you know what I'm saying,
talk about this piece of the case because he just
was talking about not having a defense for the
case.

THE COURT: I'm sorry, please repeat
that answer.
THE APPLICANT: We didn't really go

over the motion because he was stuck on saying that

‘he did not have a defense for the case.

BY MS. BAX:
Q. Did you have an opportunity to ask him
about what the possible defenses would have been?
A. I mean, yes, got the same answer.

Q. During that time was there ever

1035
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ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX

/

discussion about whether you had been offered a
plea or --

MR. JOHNSON: Objection, Your Honor.
Any reference to an offer I would say is not proper
for this venue. It was not alleged. I have not
prepared for that.

THE COURT: Ms. Bax.

MS. BAX: Your Honor, I will rephrase.
I'1l withdraw the question.
BY MS. BAX:

Q. Did you speak to Mr. Lofton about any

evidence of possible investigation to helping your

defense?
A. Can you say that one more time.
Q. Did you speak to him about any

investigation that might help in your defense?
A. Well, he told me about an in court

identification of me I asked him about. I asked

him how was it possible. He told me that it was

just they didn't do it, you know.

0. You said in court identification?
A. Yes, ma'am.
Q. So YOu are talking -- are you saying

this happened during trial?

A. No, this was before trial that I spoke
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ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX

9
to him about it.

Q. I need to clarify, please. Are you
saying that he talked to you about a possible in
court identification? |

A. No, he told me somebody was going to
idenfify me.

Q. Was there information in your
discovery?

A. No, ma'am.

Q. To your knowledge how did he know about

a possible identification?

A. I can't recall.

THE COURT: Sir, I need you to speak up

for us so the court reporter can hear you.

THE APPLICANT: I can't really remember
how, you know, that he got that information. I
believe he met with solicitor or someone.
BY MS. BAX:

Q. Let's.go to your application for
post-conviction relief. You allege that your
counsel was ineffective for failure to object to
hearsay testimony.

A. Yes, ma'am.

Q. So would you explain what hearsay

testimony that you are referring to?

1037
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ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX
10

A. I was talking about the hearsay
testimony of Deputy Jackson.
MR. JOHNSON: What page is that?

THE APPLICANT: Trial transcript

page 293 line 17 to page 294 line 2, trial

page 298.

MR. JOHNSON: Thank you, sir.

THE COURT: Proceed, Mr. Wilder.

THE APPLICANT: He testified he was
flagged down by a citizen who states I saw a
vehicle in the area and that he put that
description out over the air Which was a Jeep-like
vehicle. Trial counsel didn't object to the
hearsay testimony. ' Deputy Jackson testified about
his description he was given from the witness who
did not testify at trial. Now all of a spdden on
cross—examination the description Deputy Jackson
testifies that he put over the radio was given from
a statement, out-of-court statement from the
declarant and this out-of-court statement was what
the deputy used to support his description from a
witness to take actioﬁ and stop possible suspect
vehicle.
BY MS. BAX:

0. Now, the witness that you were
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ANTHONY WILDER-DIRECT EXAMINATION Bf MS. BAX
11
referring to, is that Mr. Corley?

A. Yes, ma'am.

Q. And he didn't testify at the trial at
all?

A. No, ma'am.

Q. Do you remember if any other statements
of his came in at the trial?

A. Yes.

Q. Did trial counsel object at that time?

A. No, he did not.

Q. You also alleged that the solicitor
constituted prosecutorial misconduct regarding
perjured testimony. Can you explain that, please?

A. In opening statements he presented
evidence that on the 31st of August 2007 Deputy
Jackson gét a description from one of the neighbors
that said he saw a white Jeep-like vehicle leaving
the area. That's page 98 line 18 to 20 and Deputy
Jackson on direct examination testified that he was
flagged down by a citizen who said it was in the
area and he put that description over the air.

Now, when we look at Mr. Corley's
statement the description that he gave Deputy
Jackson was a small and white vehicle. That's

where it showed the solicitor constituted

1039
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ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX
12

prosecutorial misconduct in his opening statement
and he allowed Deputy Jackson to perjure himself in
his trial testimony about the said description

given of the vehicle. In'Harry Corley's statement

as compared to Deputy Jackson's trial testimony it -

showed the fabrication of Deputy Jackson's trial
testimony. He used the words small and white to
describe the vehicle.

MR. JOHNSON: Your Honor, I can't
understand what he is saying. I do apologize.
Maybe he is speaking too quickly.

THE COURT: If you could slow down for
us, please, and I need to correct the record as
well. State's return is inaccurate. This was a
trial May 5 through 9, 2008 before Judge Cole where
the Defendant was found guilty of the offenses
along with his co-defendant Keive Milik Smith and
Leo Gadsden. Sir, I need you to speak slower so
that we can hear what you are saying.

THE APPLICANT: So start over?

THE COURT: No, I don't need you to
start -over. I heard what you said. I need you to
slow down for the court reporter or Mr. Johnson so
they can hear what you said. You need to start

where you left off.

\
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ANTHONY WILDER-DIRECT EXAMINATION BY MS. BAX 1041

13

THE APPLICANT: All right. So in an
out-of-court statement as compared to Deputy
Jackson's trial testimony it showed the fabrication
of Deputy Jackson trial testimony when he used
descriptive words such as small and white to
describe the vehicle.

’ THE COURT: Sir, we have already heard
that. You were talking about prosecutorial
misconduct. I'm confused.

THE APPLICANT: Yes. That's what I am
saying, solicitor constituted prosecutorial
misconduct and failed to correct the perjured trial
testimony.

MS. BAX: I think -- was that the end
of your answer?

MR. JOHNSON: Thank you. We appreciate
it.

BY MS. BAX:

Q. Mr. Wilder, you also allege that your
trial counsel was ineffective for not objecting to
admittance of some evidence?

A. Yes, ma'am.

Q. Can you explain to the Court what you
are referring to?

A. Trial counsel -—-




1042

o s w N

~J

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ANTHONY WILDER-DIRECT EXAMINATION BY.Mé. BAX
14

MR. JOHNSON: Your Honor, I may have to
object at this point. I am looking through my
application and I do not see that issue raised.

THE COURT: What issue?

MR. JOHNSON: If I can confer with»
counsel for just a moment.

(Off-the-record conference.)

MS. BAX: Begging the Court's
indulgence.

(Attorney confers with client.)

MS. BAX: Your Honor, for the record,
my understanding is the application that we are
looking at is the one that was filed September 20th
of 2013. My understanding was that there was an
amended PCR application that was filed, but I
actually do not have a copy of that or ——- I am
asking my client to be able to submit that.

THE COURT: I am sorry. .Say that one
more time again. Are you talking about the
September 25, 2013, application he filed?

MS. BAX: Yes, Your Honor.

THE COURT: What's the issue now?

MS. BAX: And my understanding was
there was one that was filed that was amended and

filed afterwards that --
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THE COURT: When was that and who
amended it?

MS. BAX: That would have been Mr.
Falk, his original appointed counsel. Your Honor,
I don't know if that was actually done or not.
That was my understanding. I know there were
additional issues that they spoke about.

THE COURT: I have an amendment right
here that was April 24th, 2014 by Mr. Falk. Let's
see here. It says ineffective assistance, failed
to object to prejudicial hearsay, solicitor
committed prosequtorial_misconduct, perjured
testimony, trial counsel was ineffective by not
calling attention to discrepancy between the
testimony of one witness and the written statement
of another. Ineffective assistance of appellate
counsel in that did not raise the issue of whether
the trial court was correct in admitting certain
physical evidence over timely objection of counsel.
That's it.

MR. JOHNSON: I'm not sure I have that,
Your Honor, but obviously we have some type of
computer document.

THE COURT: Could the clerk please

print a copy of that for Mr. Johnson or are those
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not scanned?

THE CLERK: Possibly.

MS. BAX: Your Honor --

THE COURT: Bear with me just one
moment. -I need to tell my secretary something
while you all are looking for that. Is it on line?

THE CLERK: I'm not showing it on this,
but I can try it.

THE COURT: My clerk says she thinks it
is. If you could find that and please print that
for Mr. Johnson. He just needs the amended
application.

(Brief pause.)

THE COURT: Ms. Bax, you may continue.
BY MS. BAX:

Q. Mr. Wilder, your trial counsel, you
allege that he was ineffective for not objecting to
certain evidence that had been admitted?

A. Yes, ma'am.

Q. And what evidence in particular are you
referring to?

A. A mask marked State's Exhibit No. 113
and a glove marked State's Exhibit No. 114.

THE COURT: I don't see that in his.

application. Is that in the original application
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or the amended application?

(Off-the-record conference.)

MS. BAX: Your Honor, I understand from
the amended application that refers to appellate
counsel, we are asking that the Court -- we be able
to talk about this evidence that was submitted
underlying because that goes into an issue that
appellate counsel that had to do with --

THE COURT: Yeah, but I need him to
confine it to aﬁpellate counsel, not trial court.
I'm not going to go back and rehash all of that.

If he objected to it that's a foregone issue. The
issue is whether appellate counsel did something
with it.

So I jusf need you to direct his
questions to what appellate counsel did in that
regard because I'm not going to go through every
piece of evidence that's in this voluminous record
because the evidence he's talking about his lawyer
objected to it. He is saying that appellate
counsel was ineffective for raising it. So I ﬁeed
him to confine his testimony to that. Because
there's not an issue with Mr. Lofton. He says Mr.
Lofton objected to it. That appellate counsel,

that's 2B, ineffective assistance of appellate
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counsel in that did not raise the issue of whether
the trial court was correct in admitting certain
physical evidence over the timely objection of
trial counsel.
MS. BAX: That's correct, Your Honor.

Let me rephrase. |
BY MS. BAX: /

Q. As part of —- affer you were —— after
there had been a conviction you had an appeal done;
is that correct?

A. Yes, ma'am.

Q. And the issue raised on appeal dealt

with what specific evidence?

A. One issue dealt with the pants and the
other issue dealt with the -- I misunderstood the
question.

Q. The evidence that was referred to in

your appeal?

A. Right.

Q. That had to-do with inadmissibility of
some evidence that came in during the trial;‘is‘
that correct?

A. Yes, ma'am.

Q. And what was that evidence?

A. The evidence on appeal that the
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appelléte counsel raised, that's what you are
asking me?

Q. Yes.

A. The pants.

Q. What was it specifically about your
pants that was the issue?

A. The Defendant's pants was contaminated
and intermingled with the deceased élothing.

Q. And at trial your counsel had made an

objection, is that correct, regarding that as to
how it was preserved for appeal?

A. Yes, ma'am.

Q. You are alleging that the appellate
counsel was ineffective. How so?

A. Because he failed to raise an issue
that was properly preserved for appeal.

Q. What was that?

A. Which was objection made to a mask
marked State's Exhibit 104, pair of pants marked
State's Exhibit No. 105 and another pair of gloves
marked State's Exhibit No. 106 because the
collection officers did not identify this evidence
and the trial judge overruled the objection.

Q. And what page are you referring to in

the transcript?
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A. Trial transcript page 528 to 529 and
page 531 and 532. ‘

Q. And you are alleging that appellate
counsel was deficient for not bringing that issue

up on appeal as well?

A. Yes, ma'am.

Q. And how further was appellate counsel
deficient?

A, The argument that he raised, that was

the pants, because he was arguing the same thing
the trial counsel argued. He argued that —-- the
inference was reliability under_Bule 702, and
Rule 702 does not deal with reliability. It deals
with the testimony of expert.

Q. And is it your contention that he
should have argued under a different rule?

A, Yes, ma'am.

MR. JOHNSON: Your Honor, I'm going to
go ahead and object to this line of questioning.
Looking at the unpublished opinion from the court
of appeals, this issue has already been raised and
ruled upon. Therefore, it is not appropriate for
this venue.

THE COURT: Ms. Bax, would you like to

respond?
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MS. BAX: Your Honor, begging the
Court's indulgence.

(Attorney confers with client.)

MS. BAX: Your Honor, my response is
that we weren't actually -- I will -~ let me
rephrase my question so my client can explain
better.

‘ THE COURT: Just for clarity and for
time sake, the rule that he referred to in evidence
does deal with reliability and it is applicable and
I have read the transcript. And I think you might
want to cut to the chase on that issue. The pants
have already been dealt with in the appeal and it's
dispositive. And they have already ruled there was
no basis under the case law regarding the DNA that
was developed from his pants. And then also they
have determined that any error would have been
harmless even if it were, even if it should not
have been admitted.

MS. BAX: Thank you, Your Honor.

THE COURT: You're welcome.

BY MS. BAX:
Q. Mr. Wilder, I would like to refer you
back to you're alleging that counsel was

ineffective for not objecting to hearsay testimony
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as to Mr. Corley. Was it your testimony that Mr.
Corley's statement came into the record?

A. My testimony? I didn't testify.
Q. Earlier. Did you intimate to the Court

that Mr. Corley's statement had been presented to
the jury during your trial?

A. No. It wasn't presented to the jury.
It just would have been read from the sfatement.

Q. So it was read in front of the jury?

THE COURT: Now you have me confused.

I need to know what statement you are referring to.
I need to know what page in the transcript you are
referring to because I.don't see that in either of
the applications.

MS. BAX: That goes back to his first

"application referring to —--

THE COURT: Hearsay testimony. He
already talked about that. So that's why I am
confused. He has already talked about that in
great detail at the beginniﬁg of his testimony
about the officer presenting the testimony, about
the description of the vehicle.

MS. BAX: Right. I was talking about
Mr. Corley's testimony itself.

THE APPLICANT: He did not testify.
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BY MS. BAX:
Q. Was that information relayed to the
jury?
A. Yes, description of the vehicle.
Q. Is that also an indication where —-- I

will withdraw that question, Your Honor. Mr.
Wilder, is there anything else that you would like
the Court to be aware of or ask the Court to
consider regarding ineffective counsel by Mr.
quton?

A. Yes. You just told me I couldn't speak
upon it.

THE COURT: You need to ask him
specific questions. I am not going to have him
reading verbatim what he has already presented.
There need to be directed questions. We know the
standard for post-conviction relief. You need to
ésk him those questions that are germane. He did
not represent himself and so you need to direct him
where he needs to go in order to satisfy the
elements of what he has asserted.

BY MS. BAX:
Q. Were you prepared. for trial in this
matter? Did you prepare for trial?

A. He said we didn't have a defense.
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There was nothing to prepare. I gave him some
motions and he couldn't file them. I filed them by
myself pro se.

Q. What happened with those motions?

A. I don't know.

Q. Did you ever have any discussion with
him about any pretrial motions or argument that

would be made in preparation for when the trial

started?
A. No, ma'am.
Q. Did you all ever discuss the

possibility of a motion to sever?
A. No, ma'am.
MR. JOHNSON: Objection.

THE. COURT: That's not in the

application.
BY MS. BAX:
Q. During the trial --

MR. JOHNSON: May I have a ruling on
that, Your Honor?

THE COURT: Sustained. And I don't
know that he would have prevailed on it anyway
based on the record. I don't think there would

have been any basis for a severance motion. He

could have made it, but the purpose of -- the
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burden is not whether he failed to make it. It has
to be resulting prejudice which means in order to
meet his burden of proof he would have to prove
there is some likelihood that he would have
prevailed on this motion. And based on this record
it is unlikely that the Court would have granted
the severance under the facts as they are in this
record. And he needs to be specific about what pro
se motions he claimed he filed so that I can know
from looking at the record whether any of them were
pursued or whether they were actually ruled upon.
Although actually technically he couldn't file any
pro se motions. He had a lawyer.
BY MS. BAX:
Q. Can you identify what pro se motions
that you did make?
A. Motion to dismiss charges and motion to
suppress the evidence. \
Q. Did you have a discussion about the
motion to suppress with Mr. Lofton?
A. No, ma'am.
MS. BAX: Your Honor, I have no further
questions for Mr. Wilder at this time.
MR. JOHNSON: I have none for the

Applicant, Your Honor.
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THE COURT: Does the Applicant have any
further witnesses?

MS. BAX: Yes, Your Honor. We would
like to call Lionel Lofton, please.

THE COURT: Mr. Lofton, if you would
come to the stand and be sworn.

LIONEL LOEFTON

Who, after being first duly sworn, testified as
follows:

THE CLERK: Please state your first and
last name and spell your last name.

THE WITNESS: Lionel Lofton,
L-O-F-T-0-N.

THE COURT: Mr. Lofton, if you could
pull that microphone just a little closer to you.
Perfect. Ms. Bax, you may proceed.

DIRECT EXAMINATION

BY MS. BAX:
Q. Good afternoon, Mr. Lofton.
A. How are you?
Q. Good. How long have you been

practicing law?
A. A long time, since 1971.
Q. And what was —-- what's the primary

practice that you have for your law firm?




<~ o oo W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LIONEL LOFTON-DIRECT EXAMINATION BY MS. BAX
27

A. It's changed over the years. Used to
be totally criminal work. And now we are primarily
medical malpractice. But I did a lot of criminal
work back in the day so to sbeak.

Q. Had a lot of trial experience?

A. Tried a lot of cases. I was a federal
prosecutor for 12 years.

Q. You were retained on this case by Mr.
Wilder and/or his family?

A. Yes, ma'am.

Q. Do you remember whether you were his
first attorney in this matter?

A. You know, it's been a long time. Until
you raised that issue today I quite frankly did not
remember. I still do not remember whether there
was other people involved prior.

Q. Do you remember if you were the first
attorney that received discovery on this matter?

A. I can't answer that either; I don't
know.

Q. But Mr. Wilder was incarcerated the
entire time that you were representiné him?

A. As best as I recall, that's correct.

Q. Do you remember —-- have you had an

opportunity to go over the discovery with Mr.
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1 Wilder while he was incarcerated?
2 I A. I'm sure I did. I mean I go over
3 discovery with all clients. I can't tell you -
4 | THE COURT: Let me interrupt you one
5 1 second. Ma'am, could you please go pull Mr.
6 Wilder's criminal files if they are not in storage?
7 You may continue your answer. I apologize for
8 F interrupting you.
9 W THE WITNESS: I can't tell you how many
10 times I met with him, but I can tell you that
11 either myself or my daughter who was practicing
12 with me at the time would have gone over the
13 " discovery with him once or more than once.
14 BY MS. BAX:
15 Q. My next question was if it wasn't you,
16 I if you had an investigator or anyone else in your
17 office that might have met with Mr. Wilder?
18 | : A. My daughter was practicing with me at
19 that time so she would have met with him if T
20 wasn't there.
21 Il Q. And do you remember the charges that he
22 was facing in this case?
23 A. You know, I remember them having heard
24 again, today, yeah. They were substantial.
25 il Q. Do you remember what the defense theory
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of this case was?

A. Well, there were a couple of things
that if you go back and look at the transcript. Of
course we challenged the DNA which was the main
issue on appeal. The chain of custody on the
clothing, we thought that the chain was
contaminated. We also during the.course of the
trial or prior to trial we learned that one of the
shell casings I believe that hadjbeen recovered or
something, there was a gun that was used subsequent
to Mr. Wilder being incarcerated that they claim
was also involved in this particular crime. So we
thought we had some issues for the jury and we
raised all of those at trial.

Q. So you had a discussion with him
regarding those possible avenues as a defense?

A. Yes, of course. You got to remember
the big problem with this case was that he and the
other two Defendants were arrested in a car fleeing
the scene and that was during the course of their
fleeing the scene of course they were throwing
evidence out the window, mask and things of that
nature. Those were pretty sgbstantial obstacles to
try to overcome.

0. And in reference to that there was some
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of the evidence that was found, there was evidence

collected from the side of the road, correct?

A. Correct.
0. From inside the car?
A. I don't specifically recall anything

being taken out of the car, but could have been.
I'm not going to say that there wasn't.

Q. Do you remember there being an issue
about the chain of custody regarding the evidence
that was taken off the side of the road?

A. I can tell you I remember there was
chain of custody issues in the trial. Specifiéally
what items I can't tell you.

Q. In your experience with a case like
this would. issues such as chain of custody be
something that you would emphaéize.or spend a lot
of time about? |

A. Well, if you go béck and look at the
transcript, and I only perused it for a limited
amount of time, but obviously from the standpoint
of the clothing Mr. Wilder was allegedly wearing at
the time of the crime, and the subsequent DNA
analysis that was done, that was a large portion of
our defense because we thought there was an issue

as whether or not there was a proper chain on the
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actual seizure of his clothing, the possibility of
contamination wherein the clothing was commingled
or mixed with the alleged victim and most
significantly the pair of pants that they claimed
were Mr. Wilder's did not even have his DNA on it.
So we raised all of those issues.

There was a lot of discussion in court concerning

,

those issues. So, yeah, the chain of custody, the
contamination, those were really the two main legal
issues I think we had during the trial.

0. When we talk about chain of custody,
one of the pieces of evidence that was found was
the mask and the glove off the side of the road.
Can you —— would I be wrong if I rephrase that
that's where it was found?

A. I'm not going to tell you that you are
wrong, but I am not going to tell you you are right
either. I specifically don't remember. All I can
tell you is that there were a number of items
seized from the side of the road that the alleged
Defendants were throwing from the car as they were
fleeing the scene and police were in hot pursuant.

MR. JOHNSON: Your Honor, I will object
to this line of questioning. There's nothing in

the application that's saying ineffective for
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failing to challenge the chain of custody.
MS. BAX: Your Honor, I was just laying
the ground work which thé defense had to deal with.
THE COURT: I'm going to give you a
little latitude. You may proceed.
BY MS. BAX:
Q. Were there any other issues regarding
-—- aside from the evidence that you felt were
something that could be brought up in Mr. Wilder's
defense? I know we talked about chain of custody
and evidence. We talked about DNA. Was there
anything else that you had felt was a particulér
issue to raise during yéur defense of Mr. Wilder?
A. One of the other issues that we raised

and argued strenuously during the course of the

'trial was the identification because the victim.

that identified Mr. Wilder, the State introduced
certain photographs that looking at the photographs
to where she said she identified him from her
location in her house there were trees in the way,
sort of like the My Cousin Vinny movie. How did
you see that through the bushes? So we did
challenge her identification. We also raised the
issue of if I recall that Mr. Wilder's photograph

or picture had been on television, it had been in
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the newspaper and so there was a great deal of
cross—examination of her and the reliability of her
identification of him being outside the residence
prior to the attack.

Q. Did you become aware before trial that
they were going to make an in-court identification
to Mr. Wilder?

A. I can't tell you yes, but I must have
had that information. I'm guessing that in one of
my conversations with Nathan Williams who was the
prosecutor that he told me that therevwas going to
be or attempt to be an in-court identification. I
can't say that unequivocally, but that -- I'm
guessing that's what happened.

Q. And you didn't object to that in-court
identification?

MR. JOHNSON: Objection, Your Honor.
This is not in the application.

THE COURT: Would you like to respond?

MS. BAX: Your Honor, this all has to
do with his defense of Mr. Wilder trying to figure
out what the strategy and defense was at the time.

MR. JOHNSON: To reply, Your Honor, she
is going into specific instances of his defense

that were not in the application. The State has no
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notice of that. The only thing she is alleging is
failure to object to prejudicial hearsay testimony
and not calling attention to discrepancies between
testimony of one witness and the written statement
of another.

THE COURT: I will give her a little
latitude. He said things within the strategy and I
am going to let her develop that line of
questioning. Then if you need additional time to
prepare for cross i will éive you that. You may
proceed.

b THE WITNESS: Let me answer your
question. I don't know that I did that, okay?
Maybe I did, maybe I didn't. All I know is that we.
certéinly challenged her identification.during the
trial. Maybe I didn't iearn of it until that point
in time. Maybe I didn't know there was going to be
an in-court -identification. Maybe all Mr. Williams
told me was that he was going to attempt an
in-court identification and I don't have any
independent recoilection of that. All I know is
having looked at the transcript we raised the issue
from the standpoint of challenging the
identification.

BY MS. BAX:
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0. Now, as the DNA results become an issue
did you ever feel at any time that that might have
been something that could have been explored, at

least the contamination part of it with an expert

witness or --

MR. JOHNSON: I object to that, Your
Honor. She is‘getting into whether or not he was
ineffective for failing to secure an expert
witness. That's a specific allegation that the
State objects to.

THE COURT: Ms. Bax, I have read the
transcript and I am at a loss as to how an expert
would have aided.

MS. BAX: That was not my question.

THE COURT: So let's ask the question.
Because what his strategy was, you don't really
need an expert to establish contamination. I think
with the proliferation of DNA and TV shows and the
average person understands that concept. So I
don't know that it would have necessarily helped.
So five-year old DNA, they watch CSI, they probably
know more about technology and everything else.

You may ask the question, Ms. Bax.
BY MS. BAX:

Q. Was that ever something that was
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considered?

A. I did not consider consulting an
expert, no, ma'am.

MS. BAX: Beg the Court's indulgence.
THE COURT: Yes, ma'am.
BY MS. BAX:

Q. Mr. Lofton, let me go back to Mr.
Wilder's allegation regarding the solicitor's
conduct during the trial regarding the statement of
Mr. Corley as indicated by Detective Jackson. D?
you know what I am referring to?

A. No, maiam.

Q. Were you aware that the Applicant is
saying that the solicitor constituted prosecutorial
misconduct by allowing a witness to perjure himself
in court?

A, I will be honest with you. Since it
didn't pertain to me I didn't read that part of his
application. I figured Mr. Williams could take
care of himself.

Q.. My question was I guess did you not --
the description and the statement that was given by
Mr. Corley, did you have any information that could
contradict that statement?

THE COURT: You need to ask the
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question directly, one of which is your client's
contention he didn't object. So we need to know
why he didn't object and if there was -- he felt
there was any basis to object. And I'm sorry, I
know how it is to struggle with questions when you
are practicing. Sometimes it's just a lot more
clear for me because I don't have the stress on me
that you have on yod. I hope you don't mind. You
may proceed.
BY MS. BAX:

Q. The question is there was a statement
that was given by Mr. Corley, correct, about the
description of the vehicle?

A. I don't specifically remember that, but
all I can tell you is in the issue that I looked at
because the issue that he raised in his application
was that I didn't object to the testimony that he
contended was hearsay when the officer put out the
identification of the vehicle over the radio. The
reason I didn't object to that is because the
officer did it exactly the way you are supposed to
do it. Testified he had a conversation. As a
resuit of that conversation what did you do? As a
result of the conversation I did this. This is

what I said. So it wasn't hearsay.
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1’ Q. So there was nothing else that you felt
2 W like you could have done regarding that statement
3 during trial?
4 l A. No, ma'am. And I never thought Mr.
5 | williams was participating in prosecutorial
6 misconduct either.
7 | Q. And as to the testimony of Deputy
8 Jackson, do you remember whether it was a small
9 | white Jeep vehicle, was that what was testified to
.10 as far as you remember? It was accurate?
11 A. I can't tell you whether I remember it
12 “ was accurate or not. I remember he testified that
13 he put-out a description and that's all I can tell
14 " you I remember.
15 Q. Did you ever consider calling Mr.
16 [ Corley as a witness?
17 A. No, ma'ém.
18 I MS. BAX: Your Honor, begging the
19 I Court's indulgence.
20 THE COURT:. Take your time.
21 | (Attorney confers with client.)
22 MS. BAX: Your Honor, I have no further
23 | questions.
24 I THE COURT: You may proceed.
25 MR. JOHNSON: Your Honor, I ha&e no
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questions for Mr. Lofton.

THE COURT: Any objection to Mr. Lofton
being excused?

MR. JOHNSON: No.

MS. BAX: No, Your Honor.

THE COURT: Mr. Lofton, you are
excused. Anything further from the Applicant?

MS. BAX: No, Your Honor.

THE COURT: Applicant rests?

MS. BAX: Yes, Your Honor.

THE COURT: Any testimony from the
State?

MR. JOHNSON: No, Your Honor, but we
would have a motion for a directed verdict at this
point.

THE COURT: I think we have heard the
merits. We might as well proceed with the disposal
on that basis. Is there any closing argument, Ms.
Bax?

MR. JOHNSON: May I have one moment,
Your Honor?

THE COURT: Certainly.

(Off-the-record conference.)

MR. JOHNSON: State rests, Your Honor.

We ask Mr. Williams be allowed to exit the
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courtroom.

THE COURT: What was Mr. Williams going
to testify to?

MR. JOHNSON: Prosecutorial misconduct.

THE COURT: About the —--

MR. JOHNSON: We subpoenaed him because
he was in the application.

THE COURT: About the -- okay. Any’
objection to the witness being excused, Ms. Bax?

MS. BAX: ©No, Your Honor.

THE COURT: Did you have any desire to
call him as a witness?

MS. BAX: No, Your Honor.

THE COURT: Mr. Williams, you are
excused. All right. Any closing argument%

MS. BAX: Briefly, Your Honor.

THE COURT: Give me one second, Ms.
Bax. I want to look at something right quick.
Bear with me.

(Brief pause.)

Ms. Bax, you may proceed with your
closing argument.

MS. BAX: Your Honor, Mr. Wilder was
facing some serious charges in this case. He is

alleging ineffective assistance of Mr. Lofton who
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we will all recognize is a very experienced trial
attorney. But in this matter Mr. Wilder is
concerned that there was certain things that
counsel did not do that would have resulted in a
different result for him, those being dealing with
some of the chain of custody issues, the DNA that
was sent in, particularly with the problems with
being able to authenticate where his DNA came from
in the matter.

Counsel also has admitted and agreed
that there was some testimony given by some
witnesses that may have caused problems for Mr.
Wilder. We understand that Mr. Lofton is saying
that it was his strategy that the defense had made
a decision to go certain ways, he had discussed
that with Mr. Wilder. Mr. Wilder is alleging that
there weren't discussions that he had, he feels
counsel was ineffective for not objecting to that
testimony and that he was biased by it.

He also feels that there were instances
where evidence should have been handled
differently. We Jjust ask the Court to consider
those in this matter. That's all, Your Honor.

THE COURT: Would you like to respond?

MR. JOHNSON: Briefly, Your Honor. May

1069




1070

~N o WD

10
11
12 -
13
14
15
.16
17
18
19
20
21
22
23
24
25

42

it please the Court.

THE COURT: Yes, sir.

MR. JOHNSON: First of all, the State's
position is that Mr. Lofton provided excellent
representation of Mr. Wilder, especially when it
comes to his specific allegations about faiiing to
object to prejudicial’ hearsay testimony. As Mr.
Lofton testified, it was Officer Jackson's
statement about Mr. Corley describing the vehicle.

In State v. Kirby 325 S.C. 390, a court of appeals

case from 1996, as Mr. Lofton testified, when a
statement is given by a law enforcement officer
which shows the subseqdent action he takes, it is

not a hearsay statement. And so even if he says a

white Jeep, takes a description, puts it out over

the air, that subsequent action therefore is not
hearsay. Therefore, Mr. Lofton had no basis to
object because it was nbt hearsay.

Second, as to the prosecutorial
misconduct, what Mr. Wilder is claiming is that
during openigg statements the prosecutor Mr.
Williams references a white Jeep-like véhicle and
then on page 293 or 294 Officer Jackson states that
it's a Jeep-like vehicle. As Your Honor knows,

prosecutors have wide latitude in opening
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statements. It is not evidence. All the evidence
comes from the witnesses, therefore, there's no
prosecutorial misconduct in this case.

As far as chain of custody issue is
concerned, counsel extensively argued that that was
the appellate issue and therefore is not proper for
PCR. And as I have read yesterday, Your Honor, in
the Strickland vs. Washington concerning judicial
scrutiny, counsel's performance must be highly
differential and a fair assessment of an attorney's
performanée requires that every effort be made to
eliminate the distorting effects of hindsight to
reConstruct circumstances of counsel's challenged
conduct and to evaluate the conduct from counsel's

perspective at the time.

Further, it states when a Defendant has

‘given counsel reason to believe that pursuing

certain investigations would be fruitless or even
harmful, counsel's failure to pursue those
investigations may not later be challenged as
unreasonable.

The State's position is there has been
no ineffective assistance of counsel, therefore,
there could be no resulting prejudice. We ask you

to deny this application.
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THE COURT: Now, I'm going to deal with
some things preliminarily, one of which there has
been mention of him having had several lawyers
before Mr. Lofton. I had his file pulled because I
wanted to look at it and see so we could have
clarity on that issue.

It appears that he was originally
represented by the public defender's office, but
his co-defendants were likewise. So conflict
counsel was appointed and that was Ms. Dudgeon.
Amanda K. She then was substituted by Mr. William

Runion. And Mr. Runion was substituted by Mr.

Lofton.

In addition, Mr. Wilder has an
extensive and lengthy criminal history with this
court and in 2002 he was represented by Jackson
Seth Whipper of the bar and then in 2003 was
represented by Edward Brown. So they are also in
the file as having represented him on separate
charges that are unrelated to this case.

The other thing that is of note that I
think should be documented for the record, as a
result of this conviction the State of South
éarolina nolle prosed or dismissed multiple counts

that were still pending against Mr. Wilder that
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were true billed, that being 2005-GS-10-4406 which
was possession with the intent to distribute
cocaine within proximity of a school.
2005-GS-10-4405, an indictment for trafficking in
cocaine. 2006-GS-10-1116, failure to stop for_a

blue light. 2006-GS-10-1115, possession with

intent to distribute cocaine base within proximity

of a school. 2006-GS-10-1114, possession with the
intent to distribute cocaine base.

2008-GS-10-2394, attempted armed robbery.
2008-GS-2392, possession of a firearm during the
commission of a violent crime. 2008-2391, unlawful
possession of a firearm. All these cases were
nolle prosed after his conviction.

Now, the other thing is that he has
made reference to several motions he filed pro se
and that was the original reason I had the file
pulled. He fFiled August 2nd of 2007 a motion for
discovery and disclosure of evidence pursuant to
Rule 5 which was a nullity because he was
represented by counsel and each of his counsel had
already filed a Brady on Rule 5 motions which are
in the file and documented. On February —— I can
only assume the State responded to those motions.

On February 19th, 2008, he filed a
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/

motion to dismiss,which basically alleges that his
cases had not been indicted in a timely manner.
That would not have been a basis for a dismissal so
he would not have prevailed on that motion and
certainly Mr. Lofton would not have filed such a
motion. So again he was represented by counsel so
the Court had no obligation to acknowledge these
motions.

So I would assume they sat in the file.
They were not disposed of because the Court would
have no obligation to dispose of them.

He also filed a motion to suppress all
evidence and dismiss charges. Based again on the
case not being indicted, the cases not being
indicted, that his stop was racially motivated,
that the dispatch notes don't indicate why the --
basically there was no probable cause for stop.
Raising certain issues about the forensic scientist
at SLED, the firearms department, the gloves, the
mask, and other items that basically deal and
citing several féderal rules which are not
applicable in state court. Which in a nutshell,
all of those are factual issues that hisﬁattorney
pursued during his case and they would not have

formed the basis for a motion to dismiss and he
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would not have prevailed on that.

He also filed a motion for hearing on
May 7th of 2008 asking that his pro se motions be
heard. Of course, the Court had no obligation to
acknowledge that and didn't. And again raising the
same issues about proper police procedure would
have not been the basis for a dismissal.

He then filed a motion on December 22nd
of 2011 asking for transcripts of a preliminary
hearing which arise out of these charges and he
directed it to the clerk of courts. After so many
years those records would not have been available
and it should not have been directed to the clerk,
it should have been directed to the Magistrate who
had the prelim. So those records would not have
probably been in existence unless théy were asked
for at thé time of the hearing.

Again, he filed that motion twice, one
dated Decémber 14th, 2011, one dated
September 29th, 2011. On May 6th of 2013 asked for
the indictment, the grand jury report and the chief
administrative judge order for convening the grand
jury on June 13th of 2005. And that he asked for
this previously and had not had a response and

rightfully so they would not have ;esponded to him
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because one, he acknowledges he had already

received his indictment so they did not have any

duty to send him additional copies as he indicated

-he already had those.

Well, apparently they had sent them to
him based on thé content of this letter. He asked
for the‘grand jury report aﬁd they had no
obligation to provide him with that as grand jury
proceedings are secret and the report would have
been made orally to the court and he would have
needed -- it is unlikely that a court reéorter
would have been present so therevwould_have been no
report to him or there would have a court reporter
present. Either way he would have needed to
request the transcript from the court reporter, and
'13 and this happened in '8, those records probably
didn't exist anymore because they are only required
to keep them for five years.

So that disposes of all of the motions

—=— or documents for the record all of the motions

that he indicated he filed in a pro se capacity
that are in his file.

He raised a Biggers issue. Basically
based on the overwhelming breadth of this record,

even if he had a Biggers hearing it is unlikely he
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would have prevailed on it, and even if it was
error for Mr. Lofton to have not requested one, it
would have been harmless error. Given the
overwhelming evidence in this record it would be
harmless error and since the standard is only a
preponderance of the evidence, it 1is unlikely that

the Court would have suppressed the identification

that is contained in the record. So again it would

have been harmless error for Mr. Lofton to have not

requested a Biggers hearing. While not couched in
these exact terms, that's basically what has been
testified to.

As regard to the statement made by the
officer, under South Carolina case law that is not
hearsay. An officer is entitled to testify as to
statements that were reported to them to explain

why a.particular course of action has been

initiated, that being a BOLO or be on the look out.

And there are many reasons for that. One is that
it is not offered for its truth which is the
seminal in hearsay, the other is that because in
most instances when things are reported to the

police it is through the 911 system and it is

considered an excited utterance under the stress of

an event, therefore, it has inherent voracity. So
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they would not have had to call the witness and it
is not hearsay because it's not offered for its
truth. 1It's only offered for the officer to
explain why they went, why they pursued a
particular course of action.

There is —— Mr. Johnson cited the case

law that is applicable to this portion of the

testimony. There is absolutely no evidence in this
record of prosecutorial misconduct. Perjury is not
-— an inconsistent statement is not perjury. It
just means you get to argue the differences in
those facts and is it necessary you get to impeach
the witness. That's not perjury. People testify
inconsistently all the time. Sometimes people
remember things differently at the time of the
event than they do at time trial. That's not
perjury. That's just inconsistent testimony and
that's a factual issue that could have been argued
and was argued by his counsel.

And that's not perjured testimony. It
would not amount to any level of prosecutorial
misconduct. The issue regarding any pants and DNA
has been disposed on direct appeal. And Mr. Lofton
preserved the issue of DNA contamination. He said

basically under the facts and circumstances of this
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case I really did have very little to work with.

He had very little in terms of developing a defense
it is clear from the record. But he did work with
what he had. The theory was to challenge the DNA,
say the chain was contaminated, to deal with the
shell casing or casings that were at the scene.

And then the chain issues and he argued those. He
argued those very zealously on behalf of his
client, but he is correct. What is overwhelming in
this regard, most troubling is that he could not
overcome the fact that they were arrested within
such close proximity of the alleged incident and
they were discarding the fruits of this event from
the vehicle. That in and of itself with nothing
else being offered in the record is enough to have
convicted him.

A jury -- reasonable jury could have
found beyond a reasonable doubt that he was guilty
of the crimes just on that evidence alone without
anything else. The police were in hot pursuit when
these items were discarded. The other issue he
raised was not obtaining an expert and I am at a
loss as to what an expert would have added. He had
the State's expert that he effectively

cross—examined and dealt with the contamination
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1 “ issue. And most critically, most important that he
2 had to argue that his client's DNA was not on those

3 pants. He argued that. That was a factual issue

4 : that the jury could consider, and had the ability

5 " to consider. He did argue the identification

6 strenuously, as well as, I am using his term, not

7 " mine, that there were trees obscuring her view.

8 That's a typical tactical wéy to impeach the

9 I credibility of witnesses again even without -- even
10 { if there was a Biggers hearing, even if he did not
11 ‘ request one, it is harmless error because ID based
12 on the record would have come. He would have then
13 pursued exactly the line questioning he did, which
14 is how could you see this person, are you sure you
15 I didn't see him on TV before and that that colored
16 her identification of the Defendant as the person
17 i who had perpetrated this incident.

18 So while he did not technically have a
19 | Biggers hearing, it is unlikely that that witness's
20 testimony would have been excluded on that basis
21 " and he did what any lawyer would have done, which
22 is try to impeach the credibility or the
23 " recollection of that person consistent with the
24 elements that a Court would instruct on ID of a
25 I witness.
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Again, as I have already indicated,
there's no évidence of perjury and there would have
been no basis for Mr. Lofton to have objected
regarding that. If anything, it would have
heightened the jury's attentioh to that iésue. As
it was testified to, the officer said BOLO, this
that and the other, and to have strenuously
objected to it I think in terms of strategy
probably would not have enured to Mr. Wilder's
benefit.

So based on what has been presented to
the Court there's no basis for -- he has failed to
meet his burden of proof regarding the application
and it-is denied. The State is directed to provide
the Court with a proposed order within 20 days of
today and provide Ms. Bax a copy of that order so
that she can weigh in on anything that she would
like to have added for the Court to consider that.
Thank you all very much.

(These proceedings were concluded at
4:26 p.m., December 15, 2015, Charleston County,

South Carolina.)
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CERTIFICATE OF REPORTER

I, Ruth C. Weese, Registered Diplomate
Reporter for the State of South Carolina at Large,
do hereby certify that the foregoing transcript is
a true, accurate, and complete record.

I further certify that I am neither related
to nor counsel. for any party to the cause pending
or interested in the events thereof.

Witness my hand, I have hereunto affixed my
official seal this 18th day of September, 2016 at

Charleston, Charleston County, South Carolina.

J;Lﬁ%_&;ﬁjg A

Ruth C. Weese
Registered Diplomate

Reporter




................ {683
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
)
) 2 .
Anthony Wilder, #328282, ) 2013-CP-105655 & A /j\;
AP/ :
) oA d
Applicant, ) 25 & q;ff\
. ; ORDER OF DISMISSAL 1;2::,"-:_'. 2 (:)
. ) (é'/ ?
State of South Carolina, ) %‘C/_ ({:‘
) G
Respondent. )
)
Presiding Judge: Hon. Deadra L. Jefferson
Applicant’s Attorney: Sharnaisha Naki Richardson-Bax, Esquire
Respondent’s Attorncy: J. Rutledge Johnson, Esquire
Trial Counsel: V. Lynn Lofton, Esquire
Lionel S. Lofton, Esquire
: Nathan S. Williams, Esquire
Date of Hearing: December 15, 2015
Court Reporter: Ruth Weese

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed September 25, 2013. The Respondent made its Return on February 19, 2014 and filed
on February 21, 2014. A Notice of Amendment to the Applicant’s PCR Application was filed on
April 24, 2014. An evidentiary hearing into the matter was convened on December 15, 2015, at the
Charleston County Courthouse. The Applicant was present at the hearing and represented by
Sharnaisha Naki Richardson-Bax, Esquire. J. Rutledge Johnson, Esquire of the South Carolina ’
Office of the Attorney General represented the Respondent.

Al the hearing, Applicant testified on his‘behalf . Lionel Lofton, Esqui;e, also testified. This

Court had before it a copy of the records of the Charleston County Clerk of Court, records from the
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South Carolina Department of Corrections, Applicant's PCR Application, the State’s Return, the trial
transcript and the appellate records.
* PROCEDURAL HISTORY

The Appiicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charlestdn County Clerk of Court. The Applicant was
indicted at the March 2008 term of the Charleston County Grand Jury for Murder (2008-GS-10-
2383),! Burglary-First degree (2008-GS-10-2385),2 Assault and Battery with Intent to Kill (ABWIK)
(2008-GS-10-2386),” and two counts of Kidnapping (2008-GS-10-2384, -2390);4 The Applicant was
represented by Lionel S. Lofton, Esquire, and V. Lynn Loftdn, Esquire.

On May 5-9, 2008, tl_xe Applicant proceeded to trial and was found guilty as indicted. The
Applicant was sentenced by the Honorable J. Derham Cole to confinement for a period of life for
Murder and Burglary, twenty (20) years for ABWIK, and thirty (30) years for kidnapping.’

The Applicant filed a timely Notice of Appeal. His appeal was perfected by Robert M.
Dudek, Esquire, of the South Carolina Office of Appellate Defense. The Applicant’s convictions and

sentences were affirmed by the Court of Appeals. State v. Wilder, No. 2011-UP-385 (S.C. Ct. App.

! Murder isa violent, most serious felony punishable by death, imprisonment for life, or by a mandatory minimum term of

imprisonment for thirty (30) years. See S.C. CopE ANN. §§ 16~3-10, -20 (2003), 16-1-60 (2003), 17-25-45 (2003).

Life imprisonment means until death of the offender without the possibility of parole. See S.C. CODE ANN. § 16-3-20
2003). '

s “Burglary in the first degree is a [violent, most serious] felony punishable by life impriscnment. For purposes of this

section, “life” means until death. The court, in its discretion, may sentence the defendant to a term of not less than fifteen
{(15)] years.” S.C. CODE ANN. § 16-11-311 (2005); S.C. CODE ANN. § 16-1-60 (2005); S.C. CODE ANN. § 17-25-45
2005).

g“Tlxe crime of assault and battery with intent to kill shall be a {most serious, violent] felony in this State and any person

convicted of such crime shall be punished by imprisonment not to exceed twenty [(20)] years.” S.C. CODE ANN. § 16-3—
620 (2007); S.C. CODE ANN. § 17-25-45 (2007); S.C. CODE ANN. § 16-1-60 (2007):

% Kidnapping is a violent, most serious felony punishable by thirty (30) years’ imprisonment. See S.C. CODE ANN. § 16—

3-910(2012); S.C. CODE ANN. § 16-1-60 (2012); S.C. CODE ANN, § 17-25-45 (2012),
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August 9, 2011). The Applicant filed a Petition for Rehearing, which was denied on November 17,
2011. The Applicant petitioned for Writ of Certiorari to the South Carolina Supreme Court. The
South Carolina Supreme Court denied the Petition on March 20, 2013. The Remititur was issued
Al\aril 9, 2013.

ALLEGATIONS

In his Application, the Applicant alleges that he is being held in custody unlawfully for the -

following reasons:
1. Ineffective assistance of counsel. -
a. Counsel did not object to hearsay testimony.
2. Prosecutorial misconduct.

a. Allowed a State witness to commit perjury in trial testimony.

SUMMARY OF TESTIMONY

At the evidentiary hearing, Applicant testified Counsel was hired because he was a family
friend and was the third attorney on this case. Applicant stated he received discovery from Counsel
and met with him two (2) to three (3) times prior to his trial. Applicant claimed Counsel did not have
a defense for his case, but had an opportunity to ask about possible defenses. Applicant stated thata
witness wonld identify him in court; however, this is not in the discovery. Applicant claimed
Counsel did not object t§ hearsay testimony on pages 293 through 294 in his trial transcript, when a

law enforcement officer announced a vehicle description from a third-party witness.

%The sentence for kidnapping indictment 2008-GS-10-2390 was suspended because the Applicant was also convicted of
murder for the same victim.
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Applicant also claimed that the Assistant Solicitor offered perjured testimony in his opening
statement. Applicant claimed the Assistant Solicitor then allowed Officer J ack;on to perjure himself
during direct examination.

Applicant then claimed Appellate Counsel was ineffective for failing to raise the issue of
whether the trial court was correct in admitting evidence ové: a ﬁmely objection of his trial counsel.
However, the State objected to this issue, as this was the exact issue raised on appeal. This Court
sustained the objection. '

Counsel testified that he has been practicing law since 1971 and vﬁas a federal prosecutor for
twelve (12) years prior to entering private practice. He further testified that he now practices solely in
the area of vmedical malpractice. Counsel stgted Applicant was in jail during the entire pendency of
trial. Counsel testified he reviewed the ‘discovery with Applicant, as these wére substantial charges.
Counsel then testified his theory of the case was to challenge the chain of custody reéarding the
collection, potential comingling and testing of any DNA sa;nples._ found in evidence and the
Applicant’s clothing. Counsel stated he discussed defenses with Applicant; howevef, this case was
difficult to defend, as Applicant was caught in a car fleeing the scene in a "hot pursuit" a;xd observed
discarding evidence from the car during the ensuing chasé. This evidence was collected from the side
of the road in proximity of the Applicant’s car right after his vehicle crashed. He further testified
from an evidentiary standpoint these were "substantial hurdles to overcome.”

Counsel articulated that the main legal issue was the chain of custody of Applicant’s clothing
and a possibility of contamination with the Victim’s blood. He further testified that another legal
issue he pursued vigorously was the issue of the identification of Applicant, which was raised and

argued stfenuously by Counsel at trial. Counsel stated that because the DNA. results were.
Page 40f 9
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contaminated, he did not consider consulting an expert. Counsel stated he did not object to the
alleged hearsay testimony claimed by Applicant because it was a statement of a witness as indicated
by Officer Jackson. This statement was used to show what Officer Jackson did in response to the
statement and was not being offered for its truth and therefore was not hearsay. Counsel then stated
Assistant Solicitor Williams did not participate in prosecutorial misconduct.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court had the opportunity to observe the witnesses on the witness stand and heard their
testimony. The Court has also read the trial transcript and the appellate records, all of which assists
the Court in judging their credibility.

Set forth below are the relevant findings of facts and conclusions of law as required pursuant
to S.C. Code Ann. §17-27-80 (2003).

Ineffective Assistance of Counsel

In a PCR action, “[t]he burden of proof is on the Applicant to prove his allegations by a
preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002)
(citing Rule 7i.1(e), SCRCP). Where ineffective assistance of counsel is alleged as a ground for
relief, the Applicant must prove that "counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced a just result.” Strickland

v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,334

S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation within

the range of competence required in criminal cases. See Strickland, 466 U.S. at 690, 104 S. Ct. at

2066. Courts presume that counsel rendered adequate assistance and made all significant decisions
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in the exercise of reasonable professional judgment. Id. The Applicant must overcome this
presumption to receive relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

Courts use a two-pronged test to evaluate allegations of ineffective assistance of counsel.

First, the applicant must prove that counsel’s performance was deficient. See Id. at 117-18, 386

S.E.2d at 625. Under this prong, attorney performance is measured by its “reasonableness under
prevailing professio;lal norms.” Id. at 117,386 S.E.2d at 625 (citing Strickland, 466 U.S. at 668, 104
S. Ct. at 2052). Second, counsel’s deficient performance must have prejudiced the applicant such
that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Id. at 117-18, 386 S.E.2d at 625. “A reasonable ;;robability

is a probability sufficient to undermine confidence in the outcome of the trial.” Johnson v. State, 325

S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland, 466 U.S. at 694, 104 S. Ct at 2068).

This Court had the opportunity to observe the witnesses on the witness stand and heard their
testimony. This Court also has read the trial transcript and appell}ate‘ records, all of which assists the
Court in judging the witnesses® credibility. This Court finds that Applicant’s testimox;y regarding
Counsel’s ineffectiveness is not credible, while also finding Counsel’s testimony is persuasive and
very credible.

This Court finds Counsel’s representation of Applicant in this case well above the

BEKAT X

professional norms. Counsel fully investigated this case and assisted Applicant in his defense. -

Counsel vigorously objected to the introduction of the DNA evidence based on defects in the chain

of custody of this evidence and cross-examined the State’s witnesses, specifically concerning the

possible contamination of DNA on the defendant’s clothes (Tr. 668: 7-25; 669-681; 682: 1-8; 734: 8-

25; 735-736). Counsel also strenuously 6bjected to the introduction of the identification of the
Page 6 of 9
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Applicant as the perpetrator and cross-examined the State’s witnesses concerning the identification
of Applicant (Tr. 168: 6-25; 169-175; 176: 1-11). Further, Counsel had no legal basis to object to the
statement by Officer Jackson, as this statement was not offered for the truth of the matter asserted;
rather, the statement was offered to show subsequent action by law enforcement (Tr. 293: 20-25;
294: 1-2). Therefore, this Court finds the Applicant has failed to meet his burden of proving
Counsel’s performance was deficient or that he was prejudiced thereby. Accordingly, this allegation
is denied.

Prosecutorial misconduct

Applicant contends that the assistant solicitor offered perjured teﬁimony and that a witness
gave an inconsistent statement to his opening argument. Because it was simply an-incdnsistent
statement, Counsel had ampleé opportunity to cross-examine that witness, which he did. This Court
finds absolutely no evidence of prosecutorial misconduct or wrongdoing in this case. Therefore, this
allegation is also denied.

Overwhelming Evidence of Guilt

This Court further finds overwhelming evidence of Applicant’s guilt in this case. Where there

is overwhelmiﬁg evidence of guilt, a trial counsel’s deficient representaﬁbn will not be prejudicial.

Ford v. State, 314 S.C. 245, 248, 442 S.E.2d 604, 606 (1994). See also Humbert v. State, 345 S.C.

332, 338, 548 S.E.2d 862, 866 (2001); Geter v. State, 305 S.C. 365, 367, 409 S.E.2d 344, 346

(1991).

Page 7 of 9
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In Ford, trial counsel failed to request an alibi instruction and his representation was found
deficient as a result. However, the evidence of the applicant’s guilt in Ford was overwhelming and
the South Carolina Supreme Court held that the Applicant failed to prove the second prong of

Strickland, which requires that an Applicant show prejudice by the deficient representation.

Even assuming arguendo Counsel performed deficiently, Applicant can prove no resulting
prejudice. Counsel challenged the DNA evidence, the identification of Applicant, the chain of
custody, and the shell casings. Additionally, Applicant was identified at the crime scene, was
observed discarding the fruits of the crime while in flight, and subsequently arrested at the scene of
the vehicle crash after a hot pursuit very close in tihw and proximity to the crime scene. Based on the
entirety of the trial transcript, there is overwhelming evidence of Applicant’s guilt in this case.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed with
prejudice.

This Court notifies the Appficant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written noticé of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Augﬁn v. State, 305 S.C. 453, 454, 409
S.E.2d 395, 396 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking

review of the denial of PCR. Rule 71.1(g), SCRCP, provides that if the Applicant wishes to seek

Page 8 of 9
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appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.
Applicant’s attention is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED!
Q-'d:ﬁ&/)n/t-/
- Dea . Jetferson
Presididg Judge
Ninth Judicial Circuit
May 3 2016
Charleston, South Carolina
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STATE.OF SOUTH CAROLINA,
CQUNTY OF CHARLESTON.
IN THE COURT, OF COMMON PLEAS

ANTHONY WILDER; #328282,
Applicant,

Respondent.
CERTIFICATE OF SERVICE

The uitdersigned heteby certifies that a true copy -of the Order of Dismissal has been
served. upon the applicant by mailing one (1) copy in the United States mail, postage prepaid,
addressed toy

S. Naki Richar dson»de, Esquire

The Bax Law Fir m, PA .
69 Robext Smalk Pkwy bte-3€~~

This 12% day of May, 2016.

Wi

TIPRN kY FOR RESPONDENT

"Nyfary Public fnr i/&th Carolma o
My Commission’ E\pu es:  _[2/iel e




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
)
)
Anthony Wilder, #328282, ) Case No.: 2013-CP-10-5655
)
Applicant, ) AMENDED'
) ORDER OF DISMISSAL
V. )
)
State of South Carolina, ) =
) Z % )
Respondent. ) e ‘\é
) >
Presiding Judge: Hon. Deadra L. Jefferson S &
Applicant’s Attorney: Sharnaisha Naki Richardson-Bax, Esquire ¢
Respondent’s Attorney: J. Rutledge Johnson, Esquire T
Trial Counsel: V. Lynn Lofton, Esquire
Lionel S. Lofton, Esquire
: Nathan S. Williams, Esquire
Appellate Counsel: Robert M. Dudek, Esquire
Date of Hearing: December 15, 2015
Court Reporter: Ruth Weese

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed September 25, 2013. Thé Respondent made its Return on February 19, 2014 and filed
on February 21, 2014. A Notice of Amendment to the Applicant’s PCR Application was filed on
April 24, 2014. An evidentiary hearing into the matter was convened on Décember 15, 2015, at the

Charleston County Courthouse. The Applicant was present at the hearing and represented by

! pursuant to the Defendant’s Motion to Alter’Amend Judgment filed on May 26, 2016 and received on June 10, 2016
this order is amended to reflect the Applicant’s allegations made in his Notice of Amendment 10 his Post-Conviction
Relief Application. Counsel submitted copies of letters to the Court dated January 6, 2016 and January 14, 2016 that
were sent to the State which addressed the issues raised by her client after the hearing. This Motion is disposed of without
the necessity of a hearing and decided on the record and written motion. Rule 59(f), SCRCP; Pollard v. City of Florence,
314 S.C. 397, 401-402, 444 S.E.2d 534, 536 (Ct. App. 1994). The State was given the opportunity to respond to the
Motion and declined. This Court finds that all of the issues that were raised during the hearing have now been addressed
and those raised afterwards are waived as untimely. :

Page 10f 10
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transcript.and the:appellate records.

The Applicaiit is presestly confined. in the South Carolina Depariment of Corrections
pursuant 1o:orders of cammlimwt of the Charlzstan County- Clerk of Cotirt. The Applicantwas

indicted at'the Mdrch 2008 term 01’ lhe Charleston Qoun(y Gmnd Jury for Mugder (2008-G8§-10-

2383)2 Bnrmlaw-Fust de,,ree (2008-(:&10«2385), Assault and Battery with Intentto Kill (ABWIK)

(2008 GS»10-2386) ‘and twocounts c:f denappmg (2008- GS»10~2384 <2390).° ThﬁApph{:ani was

represented by Lionel 8. Lofwn;-ﬁsqum and V. Lynn Lofwn;'ﬁsguir@

*Murder.is s vxﬁlcnt, mostserious felon; - puniishible by dedth, imprisonment for life, o by amandatory minimuid et of
xmprxqonmant for-thirty (30} years: See'S.C, Lope ANR. §8 16310, -20 (2003), 16-1-66:2003), 17-25-45 (2003),
Lif¢ imprisontient means until death of tie offerides withiout fhe possibility of parole. See /€. CODEANN. §§16-3-20
(2003).

“Bnrglarv in the I“ rsz degree is-a [vidlent, miost Ser rious ] felony umshable I:zy hfc xmprxsonment Eer puxpcxses of 'thv;
} i Ide eath;‘ The Court; i

_ AN\: § 16-4»»60 (2003), S C Canz:.»&w § 1?‘««%»-3’5

assault dnd baflerywith intentt s kill sh’xl! be’a [most serious, wo!cm} felonv i t}ns St%xm and; any erson

sich crimé shall be punished by iy noLLd gxceed twenty {(20)
7-25-45 (2007 Co .8 16-1-60 (200?} .
] vxolent, mostsenious (Elony pumshab Fiy (30) Vedrs mpnsonment SesS £ COD!; ANNE 16~
;:5.C. CODEANN, '§ 16-1--60 (20123 Slo. LGU& ARK.§ 17-25045 2012y

Page 2 of 10
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On May 5-9, 2008, the Applicant proceeded to trial and was found guilty as indicted. The
Applicant was sentenced by the Honorable J. Derham Cole to confinement for a period of life for
Murder and Burglary, twenty (20) years for ABWIK, and thirty (30) years for kidnapping.6

The Applicant filed a timely Notice of Appeal. His appeal was perfected by Robert M.
Dudek, Esquire, of the South Carolina Office of Appellate Defense. The Applicant’s convictions and
sentences were affirmed by the Court of Appeals. State v. Wilder, No. 2011-UP-385 (S.C. Ct. App.
August 9, 2011). The Applicant filed a Petition for Rehearing, which was denied on November 17,
2011. The Applicant petitioned for Writ of Certiorari to the South Carolina Supreme Court. The
South Carolina Supreme Court denied the Petition on March 20, 2013. The Remittitur was issued
April 9, 2013.

ALLEGATIONS

In his Application, the Applicant alleges that he is being held in custody unlawfully for the

following reasons:
1. Ineffective assistance of Counsel.
a. Counsel did not object to hearsay testimony.
b. Counsel did not call altention to discrepancies between the testimony of
one witness and the written statement of another witness.
2. Prosecutorial misconduct.
a. Allowed a State witness to commit peijury in trial testimony.
3. Ineffective assistant of Appellate Counsel
a. Counsel did not raise the issue of whether the trial court was correct in
admitting certain physical evidence over the timely objection of trial
counsel.

6 The sentence for kidnapping indictment 2008-GS-10-2390 was suspended because the Applicant was also convicted of
murder for the same victim. .

Page 30f 10
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. SUMMARY.OF TESTIMONY.

* Atthe evidentiary hieating, Applicart testified Counsel was hited because he wasa family
friend andwas the third atiorneyon this case. Applicantstated he received discovery from Counsel
andmet with him two (2) to hree (3) times prior to His trial, Applicant claimed Counsel did not have
@ defense for his.case, buthad anopportunity to'ask about possible defenses. Appliéﬁﬁ’t‘éﬁét’édﬁtﬁéhﬂ,

witness: would identify him. in. court; however, this‘is' not ‘in the. discovery. Applicant claimed:

- Counsel did notebjectto hedrsay testimony on pages 203 through294 in his tial transeript, whena:

law enforcerent officer announced a vehicle description from a thitd-party witness.

Applicant also claimed that the:Assistant Solicitor offered perjured testiniony i his opening

‘statement. Applicant claimed the Assistant Solicitor then allowed Officer Jackson to perjure himself

during direct ¢xaminatior.

Applicantthen-claimed Appellate Counsel was ineffective for fﬁiling fo-raise:theissue of
whether the trial court was correct inadmitting evidenice over a timely objection of histrial counsel,
However, the State-objected to thisfii:s‘sua‘};_as this was the exact issue raised on appeal. This. Court
sustained the objection.. . | | |

Coutisel testified that he has been practicing lawsitice 1971 and was 4 féderal prosecitor for

twelve (12)years priorfoentering prwa(e pracuce B 6 further Iﬁ‘?tlﬁ&d m t:h

the area-of medical malpractice. Counsel stated App’hcant was in jdﬂ during thé entire peﬁécncy of
|

trial Counsel tesuﬁ.cd he reviewed the dzscavery:wzth Apph_carzg.as tfhe‘sc;;\\;{ere gubstantial charges.

Counsel then testified his theory ()fthﬁ(’;d%ﬁ was f‘_{_‘_c:sachall'cngfg the chain of cpsmdf, regarding the

collection, potential comingling and ‘ésting of any DNA samples found on- evidence angd flie

Applicant’s clothing, Counsel stated he discussed defenses with Applicant;fowever, thiscase was

’diffiénlt‘ftéfd&fc}ﬁd; As Applicant was caughtina 'czii'fgﬂeeing the scene ina "hot pursuit” and observed
Page 4.0f 10
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discarding evidence from of the car during the ensuing chase. This evidence was cqllected from the
side of the road in proximity of the Applicant's car right after his vehicle crashed. He further testified
from an evidentiary standpoint these were "substantial hurdles to overcome."

Counsel articulated that the main legal issue was the chain of custody of Applicant’s clothing
and a possibility of contamination with the Victim’s blood. He further testified that another legal he
pursued vigorously was the issue of the identification of Applicant, which was raised and argued
strenuously by Counsel at trial. Counsel stated that bécause the DNA results were contaminated, he
did not consider consulting an expert. Counsel stated he did not object to the alleged hearsay
testimony claimed by Applicant because it was a statement of a witness as indicated by Officer
Jackson. This stafement was used to show what Officer Jackson did in response to the statement and
was not being offered for its truth and therefore was not hearsay. Counsel then stated Assistant
Solicitor Williams did not participate in prosecutorial misconduct.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court had the opportunity to observe the witnesses on the witness stand and heard their
testimony. The Court has also read the trial transcript and the appellate records, all of which assists
the Court in judging their credibility.

Set forth below are the relevant findings of facts and conclusions of law as required pursuant
to S.C. Code Ann. §17-27-80 (2003).

Ineffective Assistance of Counsel

In a PCR action, “[t]he burden of proof is on the Applicant to prove his allegations by a
preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174/(2002)
(citing Rule 71.1(e), SCRCP). Where ineffective assistance of counsel is alleged as a ground for

relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning of the
' Page 5 of 10
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adversarial process that the trial cannot be-relied upon 48 having produced a just result:* Strickland

v. Washingion; 466 U:8. 668, 686, 104 8. Ct, 2052, 2064 (1984); Butler, 786'S.C-at442, 334 S E2d.

at 814 (citing Strickland; 466 U.S. at 686, 104 8. Ct. at 2064),

-"The propermeasure of performance is whefher the atorney provided fepréséntation: within
the Tange Gf competence required in criminal cases. See Sticklandat 690,104 8. Ct. at2066. Cousts
presume thiat.counsel rendered adeqqa‘te.'@sism@cc:.anﬂ’maﬂézafI.L'r;signi_ﬁégnt.?ééﬁisions in the exerdise
.Jfo;}&%%SQM@?X@":gibfésgiéri_ai_ judgiment.-Id. The :;é&pgliCant:zgmstu’af@ifcﬁmé- ihi&gr‘eéuﬁigﬁpn to'feceive
relief.  Cherry v.. Stale, . 300 S.C.- 115, 118, 386 SE2d. 624, 625 (1989),

Courtsuse a two-pronged test-to.evaluate allegations of ineffective assistance. of couisel,

Fitst, the applicant must prove that counsel’s performance was deficient, See Id.‘at 117-18, 386

S:E.2d at 625. Under this:prong, attorey performance is measured by its “reasoniableness iinder

prevailing professional morms. ™ Id, at 117, 386 515,24 aL 625 (citing Strickiand, 466 UsS. at 665,
104 8. Ct. at 2052).Second, counsel’s deficient performance must have: prejudiced the applicant

such that*there is areasonable probability that, but for counsel’s viproféssional etrors, the reésult of

the proeeeding would-have been different.” Id.at117-18,386 S E2d at 625(cxm}g Smckiand 466
U.S. at 694,.104 S. Ct. a1 2068). “A reasondble probability is a probability sufficient 16 undernsine

confidence in the outcome of the trial ”Jnhnsanvfata;g, 325 8¢ 182,186,480 S.E.2d 733,735 _

(1597) (citing Strickland, 466 U.S. at 694, 104 S. Ct. at ;2{06.8),.. 1
This Court had the Qp}jl):g'glﬁiiy‘m“éﬁSﬁﬁ?Q?l}ié-’ﬁ?iﬁiéSSés on the-witnessstand and heard their
ies‘tim(’u‘;y. Fhis Courtalso hasread.j;.th@z’frfial-‘:_tmnsgriptzanfd apj},ﬁi:.liéte tecords; all of which as§ists'the
Court 1n judging the witnesses® eredibility. “This Court finds that Applicant’s testimony regarding
e(':ounsel’; itieffectiveness is not credible, while also finding Counsel? :s_é%e‘s'timony is persuasive and

- Page:bof 10
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very credible.

This Court finds Counsel’s representation of Applicant in this case well above the
professional norms. Counsel vfully' investigated this case and assisted Applicant in his defense.
Counsel vigorously objected to the introduction of the DNA evidence based on defects in the chain
of custody of this evidence and cross-examined the State’s witnesses, specifically concerning the
possible contamination of DNA on the defendant’s clothes (Tr. 668: 7-25; 669-681; 682: 1-8; 734: 8-
25; 735-736). Counsel also strenuously-objected to the introduction of the identification of the
Applicant as the perpetrator and cross-examined the State’s witnesses concerning the identification

of Applicant (Tr. 168: 6-25; 169-175; 176: 1-11). Furthef, Counsel had no legal basis to object to the

statement by Officer Jackson, as this statement was not offered for the truth of the matter asserted; -

rather, the statement was offered to show subsequent action by law enforcement (Tr. 293: 20-25;
294: 1-2). Therefore, this Court finds the Applicant has failed to meet his burden of proving
Counsel’s performance was deficient or that he was prejudiced thereby. Accordingly, these
allegations are denied.
Prosecutorial misconduct

Applicant contends that the assistant solicitor offered perjured testimony and that a witness
gave an inconsistent statement to his opening argument. Because it was simply an inconsistent
statement, Counsel had ample opportunity to cross-examine that witness, which he did. This Court
finds absolutely no evidence of prosecutorial misconduct or wrongdoing in this case. Therefore, this

allegation is also denied.

Page 7 of 10
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Ineffective Assistance of Appellate Counsel

A defendant is entitled to effective assistance of appellate counsel. Southerland v. State, 337

S.C. 610, 615, 524 S.E.2d 833, 836 (1999). "However, appellate counsel is not required to raise
every non-frivolous.issue that is presented by the record.” Thrift v. State, 302 S.C. 535, 539, 397
S.E.2d 523, 526 (1990). Appeliate counsel has a professional duty to choose among potential issues
according to their merit. Jonesv. Bamee, 463 U.S. 745, 749, 103 S. Ct. 31”}08, 3311 (1983). “For
judges to second-guess reasonable professional judgments and impose on . . . counsel a duty to raise
every ‘colorable’ claim suggested by a client would disserve the very goal of vigorous and effective

advocacy. . . .” Jones, 463 U.S. at 754, 103 S. Ct. at 3314. The Applicant must show that appellate

counsel'’s performance was deficient and that he was prejudiced by the deficiency. Thrift v. State

302 S.C. at 537, 397 S.E.2d at 525; Gilchrist v. State, 364 S.C. 173, 178, 612 S.E.2d 702, 705

(2005); Anderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003).

Furthermore, “[t}he Simmons rule gives effect to the Legislature's clear intent that the post-
conviction refief procedure is not a substitute for appeal or a place for esserting errors for the first
time which could have been reviewed on direct appeal.” Drayton/v. Evatt, 312 S.C. 4, 8-9, 430
S.E.2d 517, 520 (1993). “Issues that could have been raised at trial or on direct appeal cannot be
asserted in an application for post-conviction relief absent a claim of ineffective assistanee of
counsel.” Drayton v. Evatt, 312 S.C. 4, 8—9,- 430 S.E.2d 517, 520 (1993).

Here, Applicant contends Appellate Counsel did not raise the issue of whether Athe trial court
was correct in admitting certain physical evidence over the timely objection of trial counsel. The

issue of whether the trial court erred in admitting the DNA evidence developed from Wilder’s pants

was raised and addressed by the Court of Appeals. The Court of Appeals held that “conflicting

Page 8 of 10
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theories of how evidence was collected and the potential for contamination related did not render

DNA evidence so tainted it was totally unreliable.” State v. Wilder, No. 2011-UP-385 (S.C. Ct. App.

Aug. 9,2011). Furthermore, the Court of Appeals found that even if the trial court erred in admitting

the DNA evidence it was harmless because the Applicant was not prejudiced and other competent

evidence established Applicant’s guilt beyond a reasonable doubt. Id.

Thus, this Court finds the Applicant has failed to meet his burden of proving counsel’s
performance was deficient or that he was prejudiced thereby. Accordingly, this allegation is denied.
Overwhelming Evidence of Guilt

This Court further finds overwhelming evidence of Applicant’s guilt in this case. Where there
is overwhelming evidence of guilt, a trial counsel’s deficient representation will not be prejudicial.

Ford v. State, 314 S.C. 245, 442 S.E.2d 604 (1994); See also Humbert v. State, 345 S.C. 332, 548

S.E.2d 862 (2001), Geter v. State, 305 S.C. 365, 409 S.E.2d 344 (S.C. 1991). In Ford, trial counsel -

failed to request an alibi instruction and his representation was found deficient as a result. However,
the evidence of the applicant’s guilt in Ford was overwhelming and the South Carolina Supreme

Court held that the Applicant failed to prove the second prong of Strickland, which requires that an

Applicant show prejudice by the deficient representation.

Even assuming arguendo Counsel performed deficiently, Applicant can prove no resulting
prejudice. Counsel challenged the DNA evidence, the identification of Applicant, the chain of
custody, and the shell casings. Additionally, Applicant was identified at the crime scene, was
observed discarding the fruits of the crime while in flight, and subsequently arrested at the scene of
the vehicle crash after a hot pursuit very close in time and proximity to the crime scene. Based dn the

entirety of the trial transcript, there is overwhelming evidence of Applicant’s guilt in this case.

Page 9 of 10
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- (30) days from the feceipt by counsel of written notice of exitr§ of jilags

CONCLUSION

- Based on all. the foregoing, this Court finds and concludes ihat the Applicant has not

established any constitutional Violations or deprivations that would require this-court o grant his

application. Therefore; this applicatioh for post=conviction relief must be denied and disruissed with

prejudice.

This Court notifies the Applicant that be sist file'and serveia notice of appeal within thirty

appellate review. See Rule 203, SCACR. Putsuant to Austin vi State, 305 Si€C. 453 (1991),.an:

Applicant has-a right to anappellate counsel*s assistance in seeking review of the denial 6f PCR.

Rule 71.1(g), SCRCP; provides that if the Applicant wishes to seek appellate review, PCR counsel

mustsetve and file a Notice of Appeal onthe Applicant’s bebalf. Applicant*satientionis directédio
South Carolina Appellate Coutt Rule 243 for appropriate proceduires for appeal.
IT IS THEREFORE ORDERED:

1. Thai t_-h'(j;;A;'}p‘l‘"i:c:atitqn:féiﬁi’bstkﬂénViéi-iOxl:Rei-isf*:mus;t:be denied and
dismissed with:prejudice; and

2. The Applicant must be remanded 1o the custody of the Respondest:

ANDIT IS SO'ORDERED!

Presiding Judge
- Ninth Judicial Circuit

Charleston; South Carolina

Page 10°0f 10
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STATE OF SOUTH CAROLINA ) INDICTMENT

)
COUNTY OF CHARLESTON )

-

At a8 Court of General Sessions, convened on March 3, 2008 the Grand Jurors of Charleston County present
upon their oath:

Mur_der

That in Charleston County on or about August 31, 2006, with malice aforethought, ANTHONY DOMINIQUE
WILDER, alone or while acting with others, did kill and murder Sterling Spann by shooting him, and that Sterling
Spaan did die in Charleston County as a proximate result thereof on August 31, 2006; ir violation of Section 16-3«

10 of the South Carolina Code of Laws (1976), as amended,

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

N er Ly

NATHAN WILLIAMS
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT

)
COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on March 3, 2008 the Grand Jurors of Charleston County present
upen heir oath:

Kidnapping

That in CharlestonCounty, South Carolina, on or about August 31, 2006, the Defendant, ANTHONY DOMINIQUE
WILDER, alone or while acting with others, unlawfully did seize, confine, inveigle, decoy, kidnap, abduct or carry
away the victim, Sterling Spann , without authority of law; all in violation of Section 16-3-910 of the Code of Laws
of South Carolina, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

illis ({3 leia

NATHAN WILLIAMS
ASSISTANT SOLICITOR -
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STATE OF SOUTH CAROLINA ) INDICTMENT
. ) .
COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on March 3, 2008 the Grand Jurors of Charleston County present
upon their oath:

Kidnapping

That in CharlestonCounty, South Carolina, on or about August 31, 2006, the Defendant, ANTHONY DOMINIQUE
WILDER, elone or while acting with others, unlawfully did seize, confine, inveigle, decoy, kidnap, abduct or carry
away the victim, Patricia Green, without authority of law; elt in violation of Section 16-3-910 of the Code of Laws

of South Carolina, (1976), as amended.

Apgainst the peace and dignity of the State, and contrary to the statute in such case made and provided.

illin (1o
NATHAN WILLIAMS
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF CHARLESTON )

Ata Court of General Sessions, convened on March 3, 2008 the Grand Jurors of Charleston County present
upon their cath:

Assanlt and Battery With Intent to Kill

That in Charleston County, South Carolina, on or about August 31, 2006, _ANTHONY DOMINIQUE

WILDER, alone or while acting with others, with malice aforethought, did commit an unlawfui act of a violent

nature ubon, Jamje Williams, to wit: shooting him, in vielation of the Common Law of South Carolina and Section

16-03-620 of the Code of Laws of South Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

Nelin(llorns

NATHAN WILLIAMS
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT
) .
COUNTY OF CHARLESTON )

~

At a Court of General Sessions, convened on March 3, 2008 the Grand Jurors of Charleston County present
upan their oath:

Burglary Firsf Degree

That in Charleston County, South Caroling, on or about August 31, 2006, the Défendant ANTHONY DOMINIQUE
WILDER, alone or while acting with others, did enter the dwelling of Patricia Green, located at-W. Stall Rd,
without consent and with the intent to commit a crime therein. While armed with a firearm; in violation of Section

16-11-311 of the South Carolina Code of Laws (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
Mﬂﬂ (3 flierss
NATHAN WILLIAMS
ASSISTANT SOLICITOR




