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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

"Kan Enterpnses, Inc d/b/a A l Food

)

)

A . )

"Petitioner, )

) ORDER ON MOTION FOR

v. ) RECONSIDERATION, FOR A
) STAY AND FOR SUPERSEDEAS
. South Carolina Department of Revenue, ) - U
. Ellen Fishbume Triplett, Keith Mclver, )
S Samuel L. Munson, Jocelyn Munson, and )
R Mtchael Hill,- o )
)
)
)

Respondent.

S _ This matter is before the South Carolina Administrative Law Court (Court or ALC) upon S
La motton ﬁled by Kan Enterpnses Inc d/b/a A 1 Food Stores (Petmoner or- Store) seekmg thc.,;v 2 . -

._;_,;ourt to reconsrder its February 20 2015 order (Order) denytng Petrtloner s apphcatlon for; RE
' “renewal of its seven-day off-pretmses beer-and-wme perm1t for A 1 Food Stores, located at 4101

Monticello Road, Columbia, South Carolina 29203, or'in the alternative, to stay the Court’s

Order, or in the alternative, to grant supersedeas pursuant to Rule 241 of the South Carolina
- .Appellate Court Rules (SCACR).!

‘0 order in whrch Petrttoner made them Some of Petmoner s arguments warrant’ clanﬁcatton or
amendment of the original Order Accordingly, I am issuing an Amended Order in this case to

reflect such clarifications or amendments.
~ DISCUSSION

Petmoner moves under Rule 59(e) of the South Carollna Rules of ClVrl Procedure;'fj.;';l - 2
s (SCRCP) and Rule 68 of the Rules of Procedure for the Admrmstratwe Law Court (ALC Rules)' o
to reconsider and amend the Order entered February 20, 2015. See ALC Rule 29(D) (“Any party

may move for reconsideration of a final decision of an administrative law judge in a contested

: ‘Though: Petmoner filed one document, the Court will-treat-the- document as. three separate mottons - one for

reconmderatron one for a stay of the proceedmgs and one for supersedeas
EXHI BIT - :
. g C ' March 19, 2015
: g - SC ACMIN. LAW COURT
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I wrll address the: allegatxons of- error contamed tn Petmoner s Motxon and do so tn the'-,_-'ff' 3;" RSO I




SCRCP ™. The ‘Court notes that “[1]f an issue could have been mmally presented to the tnal
court, a party cannot raise that issue for the first time in a post-trial motion.” S.C. Coastal
Conservation League v. S.C. Dep't of Health and Envil. Control, 380 S.C. 349 669 S.E.2d 899
O (Ct. App 2008), Patterson v. Reld 318 S.C. 183, 185, 456 S. E. 2d 436 437 (Ct App 1995) A

609 S.E.2d 506, 510 (2005); RRR, Inc. v. Toggas, 378 S.C. 174, 185, 662 SE2d 438, 443
(Ct.App.2008) (“[A}] party cannot use a motion to reconsider, alter or amend a judgment to

: present an issue that cou]d have been ratsed prior to the Judgment but was not ).

Apphcatlon of Incorrect Standard

Beverage ‘Control Comm' n, 281 S.C. 566, 316 S.E.2d 705 (1984), Petitioner first argues that this
Court applied the wrong standard in determining this matter. Specifically, Petitioner contends

the Court used the standard for an initial application for a beer-and wine permit, rather than the

- i_" case to; alter or amend the ﬁnal decxston, subject to the grounds for rehef set forth m Rule 59

“p arty': annot use & Rule 59(e) motton to- present an; 1ssue to: the court that could have been ratsed SR

IR prior to Judgrnent but was not o rarsed erIds V. Reg'I Med Ctr Orangeburg 363 S C 19 27 L T

Cttmg Tdylor V. Lewrs, 261 S.C.'168, 198 SE. 2d 801 (1973) and Byers v SC AIcohonc FRE RN

} standard for renewal of an ex1stmg penmt However that argument is 1ncorrect Dunng the e

h”'::f‘;"hearmg the, Court 1nformed the parttes that it would be cons '
holdmg of Taylor v. Lewis. Furthermore, the reasoning of Taonr 2 lewxs was also consrdered in:
reaching the decision in this case and set forth in the Decision. Nevertheless, the holdmg in
Taylor v. Lewis-did not dissuade this Court that the permit should be denied.

Petttloner argues that there was no evrdence presented that the Store’s location lS any less

, enng the case pursuant to the.;:?,t

{_-;'isuttable now than dunng the time that it has held lts perrrut and. smce tts last renewal However, _ Co

'»'fﬁi"contrary 6 Petlttoner s argument there was evrdence in thts tase of an’ mcrease of law-‘ﬁ'.’. R

enforcement’s responses to the Store’s locatron  As explamed in the Decision and Order
(Dectston) on January 25, 2014, Petitioner was fined for selling beer to a mmor yet the
ernployee who sold the beer was not penalized and Petitioner still provides no formal training to

4 _-1ts employees about the sale of alcohol and to tobacco to mmors Furthermore the Dec1sron has

' Exhlbtts 9- ll whxch were admitted without obJectlon into evidence, testtﬁed that the number of
calls for service to the Store between the hours of 7:00 p.m. to 7:00 a.m. had increased from 209
in 2012 to 252 in 2014.
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~">.:,been arnended to reflect that Deputy Chtef Melron Kelly, relylng on Respondent Intervenor s:?f" : "f!'“s;; W



L enforcement wrthout any notrceable rmprovements can srmply contmue to operate m ltke manner'

Moreover, Taylor and Byers do not stand for the proposition that businesses that continue

- to: have problems wrth lrttenng, lortenng, and other actrvrtres requmng constant calls to law S

" as long as they were able to get permitted under like conditions beforehand.? Such an absolute

rule would allow locations that have become a nuisance to the community and-a burden to law
enforcement to continue adversely affecting the community under the theory that their aberrant
behavror is vested. Under Petltroner ] theory, the Court can not consider the 1mprovement of the

Lo commumty around a locatron in. determtnmg the renewal of a permrt or’ lrcense mvolvmg

alcohol because a prror determrnatton of surtabrlrty renders the surroundrng commumty s.;~ PR

condition irrelevant.
For instance, Petitioner argues that there was no showing the area around its business has
changed significantly since the last renewal. However, efforts had been made to bring in new

-mvestments/busmesses to ‘the area: but that they fell: through because of -the condrtrons of the

.y

. a nerghborhood :The Court s Decrsron mtended to reﬂect that Petrtrone

's ,locatron rs less surtable St

since its last’ renewal by failing to make rmprovements in an area ‘that is tryrng to rmprove, thus‘ o

“becom[ing] a detriment to the community by stymieing those efforts" to improve. Additionally,
the Decision has been amended to reflect that Sam Davis, a city councilman for the area at issue,
. _explamed that there had been a business interested in a vacant burldrng that formerly housed a

L dry cleaner but that the busrness declrned to mvest because of the foot trafﬁc

Rehance on Unsubstantral Evrdence , :

Petitioner argues that the vagrancy and loitering that the Court crted were not at the store

but in an alley adjacent to it. Also, Petitioner argues that a nearby Hess and Sunoco and a store
adjacent to Petrtroner s Store, which also sell beer and wine for off-srte consurnptron eould have

-i_“conmbuted to and/or caused this. lortermg Petrtroner further contends that the solrcrtatron usrng -

~--S_"the bathroom and sexual acts that the loitérers in the alley engage rn could Just as; easrly occur if S

there were no businesses in the area selling beer and wine. Petrtroner ﬁnally argues that the only "

evidence linking Petitioner to these activities or to litter in the neighborhood is based on

AL the "hearing,. Petmoner emphasrzed the’ rmprovements that it was' makmg 10 the Store However, under‘.ﬁ i

3‘_ 'Petmoncr s.theory, no improvements .would ever need tobe made to. the loeanon as long asiit. was not worse than rt'r-, R

"was the last time it applied for a permit.
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Lo ;_-..evrdence .__.'.." Here, asrde from Petmoner s own- wrtness s testrrnony as to where many of they o

" wspecalaions and opinions of those who showee up ai the hearing 10'protest he renewalof the
Petitioner's license.” R P
First, “those who showed up at the hearing to protest™ were members of & community that

is tmpacted by the Store, and witnesses of activities impacting their community. Second, as the

o f=Dectsron has been amended to reﬂect, Petttroner 5 own wrtness, Vincent' Davrs, testlﬁed that . -

f‘_when he nms the panhandlers and lorterers off some of them go to the alley that rs behmd t.he-‘if,.;

Store; in fact it happens frequently enough that this. is where he drrects pohce rf Fe. calls: the =75 !

police on a loiterer or panhandler who then walks off before the police arrive. Indeed, the fact
that Petitioner is frequently running off loiterers indicates that the Store has an atmosphere that

’fosters lortermg and panhandlmg and is a source of the loitering occurring 1n the alley. _

,r._Moreover Athe Court also rehed upon photographs of Petrtroner s Store m determmmg that tts_r, L

B "SeCd)’ aPPearance, whrch stands in contrast to the Hess and Sunoco stores, further attracts those}:} RRSURAEC

who are apt to lorter in the area
Third, as the factﬁnder in this case, the Court is entrtled 1o determine the credibility of the
witnesses, and to weigh direct ‘evidence and any inferences to be drawn from testimony that is

" crrcumstanttal See SmaIl v. Pioneer Mach Inc:, 329 S.C. 448 463, 494 S.EE. 2d 835, 843-44 (Ct;-

App 1997) (notmg ‘that rt 1s for the ﬁnder of fact to wergh the evrdence, determme the credtbthty:‘.. D '

" of witnesses; and"determine what parts of a witness's testrrnony 1t wishes’ o’ beheve), State v,

Needs, 333 S.C. 134, 156 n.13, 508 S.E.2d 857, 868 n.13 (1998) (“The law makes absolutely no
distinction between the weight or value to be given to either direct or eircumstantial

.evrdence Nor is a greater degree of certainty required of circumstantial ev1dence than of direct

-lorterers and panhandlers go aﬁer he dnves them off other wrtnesses testrﬁed from thetr own; : C

" observations of loiterers regularly appearing in the alley adjacent to Petmoner ] property Ttwas
thus reasonable;to infer that most of these loiterers came from Petitioner’s adjacent property after
they were driven away from Petitioner’s property, especially since loiterers, by their very-nature,

o 'are mdwrduals who elect to stand around.” Therefore, I find 1t unhkely that these lorterers were . |

"il'walkmg from the Hess and/or Sunoco statrons or the store across the street from Petttroner s_ = e

Store.

3 As will be discussed infra, there was no testimony provided about the operation ‘of the store across from
Petmoner s store. A case regardrng its perrnmrng was referenced several times. but this case was oot presented for
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proper and non arbxtrary renewal of 1ts hcense pursuant to: the factors as set forth by South' .

Fmally, as to lltter, the Court dld not just rely on the testimony of Respondent Intervenors

but alsé..on Petmoner s manager s testtmony to draw an inference about ‘Petitioner’s.. lltter L

problem on’ 1ts own. propeny but also its" contnbutron to the lltter_‘pr‘oblem in the nerghborhood'.,;_» .:._'_":'.: R

The Court has amended the language in its Amended Decision to reflect this.*

Vested Interest under South Carolina Law

Petitioner argues that because ‘it has held an off-premises beer-and-wine permit for

_ approxrmately twenty years, and it has mcurred expenses’ and obltgatxons m reltance on the:: ..

Carolma law and in réliance of these factors (and law) betng properly applned Petmoner asserts B
that thr_s Court applred an arbrtrary and capricious standard “tantamount to depriving the
Petitioner of his vested property right without cause.”

| _ First, a beer-and-wine permit, unlike a zoning or burldmg perrmt cited in Pure Oil Div. v.
. ' ‘ Cxty ofCqumbza, 254 S.C. 28, 173 S E. 2d 140 (1970) is not a contract' or a property nght The - :
vested rlght“ at lssue in Pure Ozl was mtended o protect land owrieTs frorn changes in’ land use:"_'
laws. See S.C. Code Ann. §§ 6-29-1520(10), -1530 (Supp. 2014). A’beer-and-wine pemut, on
the other hand, is a privilege “issued or granted in the exercise of the police power of the state to
do what otherwise would be unlawful to do ....” Feldmanv. S.C. Tax Comm'n, 203 S.C. 49, - -

26 S. E 2d 22, 25 (1943) Nevertheless, even if Petitioner has a property nght ina beer-and-.___

o .-'.wme permrt such 3 nght would .ot : vest unless and untll Petmoner satxsﬁed the legal BRI

to meet the quahﬁcatrons for a beer and wine permit, because its Store has had an mcreasmgly
adverse effect on the community and has increasingly imposed an undue burden on law

enforcement The Court is unable to address the vague charge of “applymg an arbrtrary and

capnclous standard not 1n accordance to the well estabhshed South Carolma law regardmg‘;:}__::. oo

the Court to take Judlcml notice, nor were the detdils of its operation provided. Therefore, thls Court does not.
“consider the permitting of that store to be fit for comparison.

‘  Petitioner also charges the Court with “penaliz[ing) the Petitioner for taking . . . steps to improve his business.”

Petitioner cotrectly point out that the Court cited these steps. However, the Court did factor these steps into its
decision. Petitioner's “{alddressing an incident where a minor was sold beer,” was hardly a step to improve the

business, as Petitioner did nothing about the incident, which militated. against- renewing Petitioner’s license. - Asto - -

" - the other steps, the Court concluded that despite . these steps, Petitioner continued to.have. problems with lortenng o

and! panhandlmg, ‘and. had an. increase.in calls to the Store since the' last renéwal. : Thesé factors, ‘together with; the‘_= S
-'iniordinate, quantities of smgle cans of beers being sold inside the Store; whichlaw" enforcement testll" ed. promotes R

E panhandlmg, led the Courtto determine that Petitioner failed to “improve his business.”
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license renewal” without citation to specific examples from the Court’s opinion as tohowitwas - -

arbitrary and capricious. The Court must therefore rest with its Opinion as written and amended.

Violation of Petitioner’s Constitutional Rights -

- Petitioner first argues that its constitutional nghts were v1olated because it did not have -

_'»nottce that “the Court was gomg to treat hlS re ewal case. as: a case ;'f r,a ﬁrst ttm' appllcatton SR

j-Petmoner dld not have an’ adequate opportumty to prepare evxdence to rebut ‘the ‘opinion B

testimony presented at the trial.” First, it is unclear as to which constttuttonal rights Petitioner is
referring (though Petitioner does later refer to its due process r1 ights and that appears to be what it
1mphcated by Petmoner s argument), but from an evidentiary standpomt both permit renewal

' and new penmt appltcatton cases essenttally requlre a demonstratlon of smtabthty of the- '

o ,}_ilocatton The only dlfference is that in perrmt renewal cases, ‘the standard is. whether the locatton L

s ]ess suitable than it ‘was when the perrmt was last issued. " As explatned above the Court""" '
followed this latter standard in its Decision as written and amended, and therefore finds no

violation of any constttuttona! nghts As to the claim of being unprepared to rebut the “opinion

L testtmony" at trial, Petmoner was aware of the witnesses who would be called. In fact, Petmoner .

A:'had coples '"'f the protests ‘that the witnesses ‘had- ﬁled.and_ also: had the nght to dtscovery

B g;Therefore,
Petitioner’s hearing attomey, Mr. Allen, appeared well-prepared and thorough in his cross-
. examinations of these witnesses and even called one of his witnesses in rebuttal. At any rate,
- Petitioner voiced no concemns at the hearmg about unfair surprise regarding the content of any of

_' the w1tnesses testtmomes and thus cannot do so for the first time m a motton 10 reconsxder See

h"'{”".»'_‘::.]ohnsonv Sonoco Products Co.; 381 SIC. 172,177,672 SE2d $67,570/2009) ("An issué may .

«Pettttoner should have been prepared for the content of thelr testlmomes Indeed S

‘not be’ ratsed for the first time in a motton to reconsrder ") Therefore, I find ttus argument to be S

w1thout ment.

Petitioner next argues that the Court’s Order “singles out and discriminates against the

o Petltloner s business™ ifi violation of its due process rlghts and the- Equal Protection’ Clause of the

Fourteenth Amendment to the Umted States Constttutlon and under the South Carolma_

L Constttutton Petmoner contends that the Court $ denial of 1ts permtt depnved Petmoner ofd

substantlal right because there are at least two srmtlarly situated busmesses located near
Petitioner that have beer and wine permits that will continue to be allowed to sell beer and wine.

Petitioner is also informed and believes that there is a third similarly situated business, located
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s o adjacent to the Store, whxch was' grantcd an off-premrses beer-and wme perrmt wrthln the past .

51x months to a year

have a raised his,due process and equal protection arguments at the heanng but did not. Indeed
Petitioner did not ask the Court to take judicial notice of any prior opuuons grantrng the issuance

of beer and wine perrmts to these three referenced stores nor did Petitioner introduce evidence

F

case. Therefore, Petitioner cannot raise this equal protection argument for the first time in its

motion to reconsider. See Johnson, supra.

" First, as demal °f the renewal °f Petmoner 5 permlt was a possrbrhty, Petmoner should SR

_estabhshmg the condltrons under which these stores were. perrmtted mcludmg how theu-

busmesses .were operated Thus, Petltloner farled at. the heanng to ' emonstrate howlhe 1ssuance AT 2

“of perrmts to these ‘other businesses were factually comparable 10 the renewal at issue in thrs o

Second Petitioner cites toa number of cases in support of its argument that its constitutional .

«.nghts were vrolated However Petmoner provrdes 1o drscusswn or mdtcatron as to- how these 3

o z authontles apply to the facts of thrs case. Thls is. also true of Petmoner $ cltatron to Pure OrI m '

its “Vested Interest” dlscussmn, supra. This approach is msufﬁcrent in an appellate bnef to
preserve an issue on appeal and is equally as ineffective in a motion for reconsideration. See
State v. Hill, 394 S.C. 280, 297, 715 S.E.2d 368, 377 (Ct. App. 2011) (considering a citation to a

: A;'ISSUC on appeal and thus rendermg that 1ssuc abandoned on appeal)

Stay Pendmg Appeal or Supersedeas
In the alternative, Petitioner moves the Court to either issue a stay pending appeal or to
" grant supersedeas in this matter pursuant to Rule 241, SCACR. First, as to the stay pending
T appeal ALC Rule 29(E) states “At any time pnor to the ﬁltng of a petltton for )udlcral review, .

-l':stay the ﬁnal order upon appropnate terms.” The statutory authonty for this Court rssulng a stay"
is found at S.C. Code Ann. § 1-23-380(A)(2) (Supp. 2014), which provides, “The agency may

grant, or reviewing court may order, a stay upon appropriate terms, upon the filing of a petition .

3 Moreover, to the extent that Petitioner alleges a substantive due process vrolarlon, even had this argument been

case “w1thout any analysis whatsoever as. to how or why (it] applres msufﬁcrent to preserve an:

‘f-and upon ‘the” motlon of any party, wrth not1ce to all’ parttes the admrmstratwe law: _]Udge may:'f IR LI

- . maised at.the hearing_ ‘and been properly analyzed in Petitioner’s Motion, Petitioner would bave been requlred to-‘ o

. '_'-__"show that. [lt] was arbrtranly and capncrously depnved of a cogmzable property’ mterest rooted in state law.”.
e Worsley Cos:; Ine v.:Town of Mt. Pleasant, 339 S.C. 51, '$6,528 S.E.2d'657, 660 (2000) (cmng Scort v, GreenvrIIe_~. L

Cnty., 716 F.2d 1409 (4th Cir. 1983)) (emphasis. added). “However, as discussed supra, Petitioner had no property” T

interest in the renewal of its beer and wine permit.
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o ‘(3) there 1,:an madequate remedy at law » AJG Holdmgs LL' Ve D

under Rule 65 of the South Carolina Rules of Civil Procedure.” In order to meet the
requirements of Rule 65, SCRCP, a party must demonstrate that “(1) he would suffer irreparable

arm 1f the. mjunctton 1s not- granted (2) he will hkely succeed on the ments of the. hngatron and )

o SE2d 505 508 (Ct. App 2009) Petmoner farls to establrsh these elements ‘ B
The only element Petrtroner addresses is the requxrement of u'reparable harm. Petmoner
attaches the Affidavit of Vinoo Sehgal, wherein Mr. Sehgal avers, “If the Order remains in effect

_ dunng the pendency of this appeal then the undersigned [Sehgal] will have no choice but to

. close thrs busrness " However Mr. Sehgal adrmtted at tnal that he has no ownershrp interest 1n .

vested in tts board of drrectors and shareholders. - S.C. Code’ Ann. § 33-14- 102 (2006) Mr .;
Sehgal, therefore, is not competent to testify to the effect of denying a request for a stay on
Petitioner’s business.

Furthermore, at trial, Mr Sehgal testrﬁed that he was not sure of the. percentage of

: Petmoner s busmess attnbutable to the sale of beer and wme but that he thought 1t was around.l-’, '

Petmoner, he 1s merely a store manager In general the authonty to drssolve a corporatron 15:;-_";.":'-:1_ R

40% Though thls is a srgmﬁcant portlon of Petttroner s busmess, itis not 1rreparab1e to the et L

busmess Petrttoner s counsel even reminded a w1tness that the 1ssue in’ thrs case ‘was the
removal of the beer and wine permit, not whether Petitioner ceases doing business. And to

support this statement, counsel then pointed out that the litter that the witness had collected had a

h "“'f\'f'_',,lot of chrps, Slrm Jlms energy dnnks and a lot of other thmgs, not Just some, beer cans Asrde R

: from trreparable harm, Petmoner farls to addrcss the other two elements .

Moreover, the Court denied renewal of the beer and. ‘Wine perrmt at Petmoner 'S’ Store’
because it has concluded that Petitioner’s Store has become less suitable since its last renewal

due to being a constant and increased burden on law enforcement and becoming a detriment to

- the surroundmg commumty Therefore for these: very reasons, Wthh are elaborated oninthe .

-_:}nAmended Order the Court wrll not stay: its: Order Therefore, Petmoner s Motlon for a Stay 1s,5ff'fl S

demed . .
As to the Motion for Supersedeas, Rule 241(c)(1), SCACR permrts an admtmstratlve
tribunal to issue “an order imposing a supersedeas of matters decided in the order . . . on appeal

_ after service of the notice of appeal.” (emphasis added). Because Petitioner has not served this

. A-000000008



- Cout w1th a notlce of appeal, the. COurt cannot yet entertam Petltloner s Motlon for Supcrsedeas *_'. S
TR R FRAMEE ENS

and must therefore deny it as. unnpe for rev1ew

ORDER
IT IS THEREFORE ORDERED that Petitioner’s Motion for Reconsideration is
_GRANTED IN PART AND DENIED IN PART.
| IT IS- FURTHER ORDERED that Petmoner s Mouon for a Stay is: DENIED
IT IS FURTHER ORDERED that Petmoner s Monon for Supersedeas xs DENIED .
IT IS FURTHER ORDERED that all addltxonal legal conclusions in this Order are |

incorporated into the Amended Final Order and Decision as conclusions of law.

AND IT IS SO ORDERED.
Ralph King Anderson, m
Chief Administrative Law Judge
March 19, 2015

. Columbia, South Carolina.

® Even had Petitioner filed a notice of appeal, Petitioner failed to address the grounds for obtaining supersedeas -
“whether such an order is necessary to preserve jurisdiction of the appeal or to prevent a contested issue from
becoming moot.” See Rule 241(c)(2), SCACR.
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" STATEOF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
Kan Enterpnses Inc., d/b/a A 1 Food ) Docket No. 14-ALJ-17-0571-CC
Stores, ) ' : ‘
. ) .
Petitioner, ) A _ S
2 ) - 'AMENDED FINALORDER '
' ‘ ) ' AND DECISION
South Carolina Department of Revenue ) :
Ellen Fishburne Triplett, Keith Mclver, )
Samuel L. Munson, Jocelyn Munson, and - )
Mlchael Hlll )
" ~Respondent. - -~ .. )"
APPEARANCES: '
For Petitioner: Kenneth E. Allen, Esg.
For Respondent Department of Revenue:  Justine M. Tate, Esq.
For Remaining Respondents:l o Kathleen McDaruel Esq
STATEMENT OF THE CASE :'-1 e

Thrs matter comes before the South Caro]ma Admlmstratlve Law Court (ALC or Court) :
pursuant to S.C. Code Ann. §§ 61-2-90, -100(A), -260 (2009); 61-4-520, -525 (2009); and S.C.
Code Ann. §§ 1-23-310 et seq. (Supp. 2014) for a contested case hearihg Petitioner Kan

_ Enterpnses Inc., d/b/a A 1 Food Stores (Petmoner or Store) is seekmg renewal of its seven day

. ﬁ'—prermses beer-and wme pen-mt

"On"July 31, 2014, Petitioner filed an appllcatlon with Respondent South carolma'fl”; TR
Department of Revenue (Department) for renewal of its seven-day off-premises beer-and-wine
permit for A 1 Food Stores, located at 4101 Monticello Road, Colu.mbla South Carolina 29203

However on December 10, 2014, the Department denied Pentxoncr s appllcauon based upon a '

Monons for Leave to Imervene wcre ﬁled by the above-captloned Respondems (excludmg the Department of
Revenue) on January 22, 2015. On February 3, 2015, the Court granted these Motions to Intervene, and the
Intervenors became Respondents in this case. However. for the sake of clarity, * ‘Respondents” will henceforth refer
to only the Intervenors and will not include the Department of Revenue.

XI 1 1B - R '  ﬂ March 17 2015;3‘:-:"

e g B P o LAWCOUHT SR it
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tlmely filed public protest. The Court held a hearmg on February 10 2015 at the oﬁlces of the .

S AALC in Columbra, South Carolma L

| The Court 1ssued 1ts Fmal Order and decrsnon on February 20 2015 Petmoner ﬁled a':",” EREE R

Motion for Reconsideration? on February 27, 2015. By separate Order dated March 19, 2015,
this Court granted the Motion for Reconsideration in part and denied it in part. The Court thus

issues this Amended Final Order and Decision to 'tncorporate additional conclusions of law.

F INDINGS OF FACT

Havmg observed the wrtnesses and ex}ubtts presented at the heanng and closely passed' S

| upon their credibility, taking into consnderatlon the burden of proof upon the parttes I make the

following Findings of Fact by a preponderance of the ev1dence.

~ General Findings

Petltloner is seekmg renewal of 1ts seven—day off—premlses beer and wme permlt for A 1 .

""A-”‘Food Stores, located at 4101, Montrcello Road Columbla, South Carolma 29203 The

, Department recelved a timely filed protest to Petitioner’s apphcatlon ‘But for that protest the
Department would have granted the permit renewal.
Petitioner is headquartered in Atlanta, Georgia and is 100% owned by Hadiya Ahibhai, a

Lol resrdent of Atlanta Georgia. However, Petitioner, which-has been hcensed to sell beer and wine -

in South Carolina for at least the last two- years, _has a regxstered agent located in Columbta,' e

Soiith Cérolina, and has a pnncrpal re51dmg in South Carolma the manager ‘of the Store, Vmoo S

- Sehgal. Mr. Sehgal has been the manager at the Store since November 2012, He has
approximately seven years of experience managing in this type of business, and he has never had
a perrmt revoked Mr. Sehgal lives approxrmately three mtles from the Store and spends. 4

- approxtmately snx to erght hours a day at the Store There are no other managers at the Store

Sultablhty of the Proposed Locatlon

The Store operates from 5:00 a.m. to 2; 00 a.m, on Sunday through Thursday, and twenty- o

four hours on Friday and Saturday. It is located in the Hyatt Park/Keenan Terrace neighborhood
- in the Eau Claire community of Columbla, South Carolina. The Store i is adJacent toa resrdentral

o 7care faerhty for vulnerable adults, who are mentally 1ll and most of whom need superwsnon

_2'

~'P'e"'titi'on:'er"s' Motion was a three part motion: for recons_ideratlon,‘ffor a stay'and-_t_‘or'superse_deas." o
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. those who ‘are’ panhandlmg and lortenng Nevertheless problems_

The Store has caused several problems for the commumty and law enforcement At the R

outset the Store has a lot of foot trafﬁc which has resulted in issues with lortermg To address
the problems with loitering, Petitioner has posted, on either side of the exterior of the Store, a
-sign provrdrng notice that the property is under surveillance and prohtbltmg panhandlmg, public

. _fdnmkenness, narcotics, and lortermg Peutroner s secunty personnel also frequently “runs off": e

strll wrtnessed there by neighbors and law enforcement Moreover, vagrants and loxterers who -
do leave the Store, often proceed from there to an “alley” (the driveway of a daycare) adjacent to
residential care facility where they engage in sohcrtatxon “using the bathroom,” and sexual acts. ,

: Lortenng has also been a problem at the post ofﬁce located across Duke Street from the-Store, . . . . :

Compoundmg tlus xssue are numerous daw enforcement problems that have emanated

’ from the locanon There have been 324 problems at the’ Store in 2014 (335 in thc year before o SRR
that) mcludmg crvrl drsturbances 1ntoxncated pedestrians, and suspicious persons, all of which
required “calls for service” - calls to 911 for which police are dispatched. For instance, Deputy

Chief Melron Kelly relying on Respondent Intervenor’s Exhibits 9-11, explamed that the number" ‘

- of calls for service to the Store between the- hours of 7:00 p m. to.7: 00-a. . had mcreased from"" e

) ‘ﬁghts occumng whlle making arrests Ini short, the Store has mcreasmgly beén an undue burden

L Petrtloner has hrred a secunty guard who contacts law enforcement when there 1s a problem at':- =

on law enforcement.
Petitioner asserts that it is trying to clean up the business. Petitioner has sought to

o dlscourage cnmmal actlvrty, lortenng, or dnnkmg in the store or parking' lot. To that. end R

tfff?lthe .. ocatlon Nevertheless ‘the - management of “this - busmess ‘has” exacerbated the law- © ¢

- 'enforcement problems An mordmately large portion of Petitioner's store is devoted to the sale

‘-:'?-'-:'.‘. :_i-doors both of whlch are almost entlrely covered w1th large beer signs.. 'Thts:"seedy appearance _

of cigarettes and beer, especially in individual cans, which according to law enforcement,
promotes panhandling. Adding to this concern, the Store appears to have once had wmdows

“which: are NOW. opaque and the' only view to the msrde of the Store 1s"through the two glass front,,'f S

;whlch stands in contrast to that of the nearby Hess and Sunoco stores further attracts those who

' Actually, the sign prohibits panbandling “sales.”

ey wd g

7 'j.-'zog in 2012 to 252 in: 2014 Law enforcement ofﬁcers have a]so been 4 nJured at the Store dunng e R
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s alcohol to the minor, ‘but drd not purush htm

are apt to loiter in the area. Therefore, while some of the above 1nc1dents may have been beyond A

‘ Petmoner s control Petltroner has-created an env1ronment at. the Store that contmues. fo attract ol

- the kmd of element that. has caused the undue burden on lav enforcement-. R L
In contrast, the nearby Sunoco station, which is located approximately two blocks away,
had posed an undue burden to law enforcement while it was operated under different

management. But when Sunoco began operating the location, the management made

1mprovements after a safety meeting with law enforcement ‘which dramattcally 1mproved the SR

o problems at the locatron However Petmoner has made no such 1mprovements

seekmg to purchase alcohol or tobacco. However, Petitioner still does not provrde any formal
training for the sale of alcohol and tobacco to minors, even though Petitioner has also had a

South Carolina Law Enforcement Division (SLED) alcohol v1olatton for sale of alcohol to a

" Mr. Sehgal testlﬁed that he tells his employees to check ‘the’ 1dent1ftcatron of custorners. e

rmnor Indeed, as.a result of that vrolatton Peuttoner 51mply warned the employee who sold o

Moreover, the community around the Store has made efforts to improve the arca such
that the Store’s condition, which has not improved, has now ‘become a detriment to the

community by stymieing those efforts, and is thus a less suitable location for the sale of beer and

'wrne For instance, Sam Davis, a city councilman for the area at 1ssue testrﬁed that there had

. busmess declmed to 1nvest because of the foot’ trafﬁc the destmatton of thch was the Store
| Also, littering occurs quite regularly and frequently at the Store’s property. The fact that
Petitioner has to clean up litter on its property so often (three times a day) is a reflection of the

litter problem that the Store spawns It is also reasonable to infer that given the ‘amount of

: "usmess mterested m a vacant burldmg that had formerly been a dry cleaner but that the '

o httenng that. occurs on Petmoner s property, a sxgmﬁcant portron of the lrtter m the surroundmgn o

- ~'ne1ghborhood emanates from’ Peuttoner s patrons

For the above reasons, I find that the Store poses a constant and i mcreasmg undue burden
on law enforcement and has become a detriment to the surrounding community smce its last
renewal, and has thus become less suitable to sell beer and wine. Therefore, I conclude that

Petitioner’s application for its seven-day off-premises beer-and-wine permit should be denied. . -
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CONCLUSIONS OF LAW
S C Code Ann. §§ 61-4-520 and -540 (2009) generally set forth the requirements for the
issuance of a beer-and-wine permit. Section 61-4- -520(5) provrdes that the locatton of the

proposed place of business must be a proper one.

Although “proper locatlon" is not statutorlly deﬁned the ALC is vested as the tner of 5 S

- - fact, W1th the authorlty to determlne the ﬁtness or sultabnlnty of a pamcular locauon Fast St0ps “

Incv. Ingram, 276 S.C. 593 281 S.E2d 118 (1981) The determination of a ‘proper location” is
not necessanly a function solely of geography. Palmer v. S.C. Alcoholic Beverage Control
Comm’n, 282 S.C. 246, 249, 317 S.E.2d 476, 478 (Ct. App. 1984). Rather, in making that

:  determination, the ALC “may consider any evidence adverse to the location.” ” Kearney v, AIIen

.‘287SC 324, 326, 338 S:E.2d-335,337 (1985). It |nvolves anmﬁmte vanety ofconsrderatxons

" related to the nature and operatlon of the proposed busxness and its 1mpact upon the: commumty -
within which it is to be located. /d. at 327; 338 S.E.2d at 337. It is also relevant to consider

whether the proposed location has been previously approved for a permit or license and whether
its su1tab111ty has altered over time. See Smith v. Pratr, 258 S.C. 504, 508,189 S.E:2d 301, 302

) “(1972), Taylor v. Lewis, 261 S.C. 168, 171- 72, 198 S.E2d 801,802, (1973), Byers v, SC.,
'""-.'“-fAlcohohc Beverage C'ontrol cOmm n, 281 sC. 566 569 316 S:E2d 705 707.(1984), R

A llquor license or permlt may also be properly refused on the ground that the locatlon
of the establishment would adversely affect the public interest, that the nature of the
neighborhood and of the premises is such that the establishment would be detnmental to the

welfare.. . . of the inhabitants, or that the manner of conducting the establlshment would not be -

‘ conducrve to the. general welfare of the community.” 48 C.J.8: Imoxxcanng quuors § 121 at 501 Ve

- ;( 1981) Nevenheless without sufﬁcxent evidence of an adverse rmpact on the commumty, the. R

applrcatlon must not be denied if the statutory criteria are satisfied. The fact that a Protestant
objects to the issuance of a permit is not a sufficient reason by itself to deny the application. See .
45 Am. Jur. 2d Intoxicating quuors §162 (Supp. 1995); 48 CJ. S Intoxicating quuors §119 -

B '__(1981) Furthermore .in constdenng the su1tabrlrty of a, locanon 1t 1s relevant to consxder-.. o

o j:;{‘whether the testlmony in- opposmon to the grantmg of a llcense lS based ‘on oplmons' s

'generalmes and conclusrons or whether the case is supported by facts, See Smith, 258 S.C. at
508, 189 8.E.2d at 302; Taylor, 261 S.C. at 171, 198 S.E.2d at 802.
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| beer-and-wine permn is DENIED.

AND IT IS SO ORDERED.

March 19, 2015
Columbia, South Carolina

ORDER

MBased upon the above Fmdmgs of Fact and Conclusnons of Law,

e AT I.S HEREBY ORDERED that Petmoner § apphcanon for a seven day off prerm;: s’ ’ o

Ralph ng Anderson, 111

':’Chlef Admmxstratwe Law Judge et

A-000000015




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ADMINISTRATIVE LAW COURT

Ralph King Anderson, III, Chief Administrative Law Judge

Appellate Case No. 2015-000733

Kan Enterprises, Inc., d/b/a A 1 Food Stores,.........cccoeviiniiniiniiiiiccceeeeee Appellant,
V.

South Carolina Department of Revenue, Ellen Fishburne Triplett, ’
Keith Mclver, Samuel L. Munson, Jocelyn Munson, and Michael Hill,...... Respondents.

CERTIFICATE OF COUNSEL

The undersigned certifies that the Appendix to the Record on Appeal contains all
material proposed to be included by any of tRe partjgg and not any other materials.

S. Jahue Moore
- John C. Bradley, Jr.
MOORE TAYLOR LAW FIRM, PA
1700 Sunset Boulevard ‘
PO Box 5709
West Columbia, SC 29171
(803) 796-9160

Kenneth E. Allen
1201 Main Street, Ste 1980
Columbia, SC 29201

" (803) 748-1335
kallenlaw(@sc.rr.com

Attorneys for the Apea%@@@ggiﬁ

%

West Columbia, South Carolina

January 7, 2016 ,\A“ 07 'N%

o, Goutof AP



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ADMINISTRATIVE LAW COURT m
E@EKVE s

Ralph King Anderson, 1II, Chief Administrative Law Judge

( JAN 07 2016
Appellate Case No. 2015-000733 SC Court of Appeals
Kan Enterprises, Iné_., d/b/a A 1 FOod StOres,.....covnviiiiiiriiieiieiierie e Appellant,

V.

South Carolina Department of Revenue, Ellen Fishburne Triplett,
Keith Mclver, Samuel L. Munson, Jocelyn Munson, and Michael Hill,...... Respondents.

" PROOF OF SERVICE

I, Lynn G. Ivey, an employee of Moore Taylor Law Firm, PA, certify that I have
served the Appendix to Record on Appeal by mail, to the following parties by depositing

a copy of same in the United States Mail, postage prepaid, on January 7, 2016, addressed

as follows:
Justine M. Tate, Esquire ' Kathleen McDaniel, Esquire
Sean Ryan, Esquire Callison Tighe & Robinson, LL.C
Counsel for Litigation PO Box 1390
SC Department of Revenue Columbia, SC 29202-1390
P.O. Box 12265
Columbia, SC 29211 Patrick C. Sharpe, Esquire
City of Columbia
PO Box 667
Colu)ia, SC 29202
st
vdy 7
West Columbia, South Carolina

January 7, 2016



