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In The Court of Appeals
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ARTICLES PAYMENTS AND COMPLETION .
§9.1 CONTRACT SUM _ . '

§9.1.1 Tho Oontract Sum s siated in the Agreerwint asd, incloding authorizod adfustmens, is the toral amoum
payable by the Owner to the Contractor for perfarmanos of the Work under the Contract Documents.

£ 8.2 SCHEDUL E OF VALUES :

§ 929 Before the first Applicstion for Prymrent, the Contractor shall subimis ta the Architeot a schodule of valucs _
ullocated to various pertians of the Work, prepared in such foon 2nd sup parred by such data tosubstantiatpits
gocuracy as the Architect may require. This schedule, nakoss objecrcd to by the Archixeo, shall be usod s a basis for
reviewing the Contractor's Applicatinos for Payment.

§9.3APPLICATIONS FOR PAYMENT

§98.3.1 At least ten days before the date exmablished for cach progress payme, the Contractor shell subnmit to the
Architeet on itemized Applicatton For Paymont for opcrations completed (n accordanee with the echednle of valics,
Such application shall be nolagzed; if requited, apd supporicd by suchdata substantiating the Contractor's zight to
paymeat as the Owaer or Architect may require, such as copics of requisitions from Subcontractors and materizl
supplicrs, and refleoting rotuinage if provided Sor in the Coatract Docamcnts, '

§0.34.1 As provided in Section 7.3.8, snch applications may {nchude requests for payment an aceount of changes in
the Work wirich have beon properly mithorized by Construction Change Diircelives, or by intrim dotarminationg of
the Amlnloct.bmnntyct&nclodudmumngcomm

§92.1.2 Such upplications miay not actads requests fot payiont for portions of the Werk for which the Contractag
doey not intenc ta pay to a Subcantractor or materlal suppller, unless such Waodk has been paformed by othars
whotn the Contraclor intends 1o pay.

§9.3.2 Unless othorwise provided fin the Contract Documents, payments shall e made on zcogunt of naterialy and
oquipment detiverod and suitably stored at the site far subscquent incorporation in the Work, If appraved in alvance
by the Owner, payment may similatly be mads fox matcrials xod oquijment suitably stored off he silc at alocation
sgrecd upon in writing, Paymen! for materials and cquipmeit stored o ar off the site shell be condiionod upon
sompliance by the Contructor with prucedures ratisfactiry to the Owner to extzhllsh the Owner's dde to such
masscials and equipment or otharwine ponteot the Qwner's Intorest, and shall includs tho costs of applicable:
lnsurance, starage and transgortation 6 the site for sach materials and caquipment stored off the site, Loremucsting
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§9.3.3 The Cantractar warrants that title i all Work covered by an Application for Pagment will pass 1o the Owner
20 later than the time of paymeat, The Coatractor further warzaots that upon subsultal of an Applicaton for -,
Pryment all Wark for which Cextificates for Paynieat bave beea previcusly Issecd and payments reccived from the )
Ovamer shall, to the best of (he Contoactor’s inowledge, informmion aod belict, be froc and doat of licns, claims,
security interests or encuihtances in fhvor of the Contrastar, Subcostactoes, matcsial supplicrs, ar pther persons or
catides muking a claim by reason of heving provided fabar, materials and eqaipmeni relating 1o the Work.

9.4 CERTIFICATES FOR PAYMENT ’

94.4 The Atchiteot will, within seven days after receipt of the Contracto’s Agplicstion far Paymen, cithes issue
to the Ownec a Cenificate foc Paymens, with a copy 10 the Contractor, for such amoun as the Archhicet detarmines
is properiy dus, or dolify the Contractor and Owner in writing of the Architect's reasons for wittholding
dortificution in whole or in pant as provided in Scotion 9.5.1.

§94.2 The Issnance nf a Certificate for Payment will constitute a represcatation by the Architert 1o the Qwaer,
based on the Architect’s evaluation of the Work and the data comprising the Application for Paymeat, that the Wark
hns progressed to fhe point indicated and iz, to the best of the Architce’s knowlcdge, information exd bekicf, dhe
quality of the Waork is in accordance with the Contract Doctumcnts, The foxcyoing ropresentations sre subject to sn
cvuluation of the Work for conformante with tho Contract Documonts vpon Sthsmmiel Complction, to rosolts of
subscyuent tests and inspoctions, to comeetion of minor deviations fram thye Contract Documcnts prior to comploetion
and to specific qoalifications expressed hy ths Architoor. The issuance of a Certificate for Paymem will further
consdtuee 4 represcotation thar the Contructor is entiticd ta payment ip the amount ecrificd. However, the issuance
of 3 Cortificate for Payment will not be & mprescutation that the Architeot has () made exhamstive or contimuons on-
Fite Inspeetions Lo cheek tho quality or guantity of to ‘Wok, (2) reviewed construction means, methods, tehnigqars,
fequences ar pracodares, (3) veviewed capies of requisitions reecived Gom Subcontractors and makxial supplices
and ather data requested by the Owner to suhstaathate the Coatractar’s right to raymon, or (4) made cxamination 1o
ascertain how ar for what purpose the Contractor bas used money proviously paid on gcconnt of the Contract Sam,

§ 9.5 DECISIONS TO ViTHHOLD CERTIFICATION ; o
§9.5.1 The Architect may whhhold 2 Carificate for Payment in whols or n part, 1o tho cxicat rcasonably aoocssary
10 protect the Owne, i in the Anchiteet's opinloa the represcatations to the Owacr required by Scotion 9.4.2 canpu
be made. If the Architect is anablo fo cestify paymeas in the ammant of the Apphication, the Architect will aotify the
Coatractor and Owner as provided in Section 9.4.1. If the Contractor and Architoct cannot ageee on arcvisod
amoust, the Architect will prompily lusus s Ctificats for Paymeant for the amonnt for which the Architor is ablc to
tske suih represontations to tho Owner. The Architect may alka withhold a Cortificate for Payment or, bocdnse of
subsequently discavered evidence, may nullify the whole or 2 part of a Cortificste for Peyment previcusly issucd, 1o
such extent as may he aecessary In the Architeer's o pinion to procct the Qwacy froum loss for whish the Coatractor
Is responsible, inchidlng loss resulting fiow ats and omissions Jescribed in Soction 3.3.2, bocause of;

defocilve Work not remcdicd; ’
third perty claims filed or reasomable cvidenoe indicating probable fillng of such laims uploss
secorily acceplable to the Ownex is provided by ths Contractor; ’
Esilure of the Conirzotor to make paymeents propedy to Subcontractors or for fabor, matesiak or

e W e

equipment;

reasnnahle evidence that the Wark cannot be completed for the unpaid balasce of the Contract Sum;

damags to the Owner or another tra uding, by pot Limi failute of the
o N L CEn tho Ow ] .i.‘:‘!\" CUR

reasonsblc cvidence that the Work will a0t be completcd withia the Contract Time, and that the

unpatd balance would no1 be adequate to cover actual or liquideted dameges for the snticipated delay;
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§5.52 When the shove reasoms for withholding ecrtification eze removed, cortification will be made for anicuats
previously withbeld, )

sehicly the Qwae s Jiable or o o \ omission of or
5

caua] (o fhat reasonably pecdssary to prote wner &g 71 the 8! RO gamag

3 " ! " - - c
anypne for whom the Conirator may be Heble, fy Owaer shall have the right to withhold payreent in an amount

§ 2.6 PROGRESS PAYMENTS
§9.6. After the Architect has irzusd o Cerntificate for Payment, the Owaer shell make payment in the menger and
within the tioue provided in the Cuntract Documsits, and shall so notify the Architect, :

§ 5.6.2 Tha Contructor shall prompily pay cach Suboostructor, ugon reccipt of payment from the Qwncr, out of the
amount paid to the Contrucior on eccount of such Subcoptractor's pottian of the Work, the amoun to which sajd
Subcontractor iy cotitled, reflocting pereentages scmally retaincd from payments 1o the Contractor on aceount of
such Subcontracine’s portion of ths Work. The Contractar shall, by appropriatc agreemont with cach Snboontractor,

require cach Subenntractor to make payments t Sub-suboontractors in a similar manner,

§9.6.3 The Architect wilk, on mqucst, fucalsh 1o a Sobeoptractor, if practicable, informetion reganding prrecutages of
cormpietion or amounts applied for by the Coatractur and sction teken thereon by the Archiweet and Owocr on
ecconnt of particns of the Work donc by such Subcontracior, .

§9564 Neither the Owner nor Acrchitect shall have an abligation 1 pay or 1o sce 10 the paymeatof moncy 1o a
Suhcontractor except as may otherwise he required by law.. '

§ 9.6.5 Payment to material supplices shall be ireated {5 & manner similer to that provided in Scetions 9,6.2, 9.6.3 and
9.64. . .

§9.86 A Certificate fir Payment, a progeess payment, of parifal or cotite use or oocupancy of te Projoet by fhe
Owner shall wot canstitste scceptmace of Wadk not in acoordsnce with the Gontract Documents,

§9.6.7 Unloss the Contraclor provides tho Qwoer with a payment bowd in the foll peosl sum of the Coaract Sum,
payments received by the Coalractor for Wordc properly performod by Subeentracions and supplicrs shall be held by
tho Contractor for thuse Subtontrictors or supplicrs who parformed Werk er furnished matcdals, or both, uader
coatrect with the Contracior for which paymeat was madc by the Owncr. Nothing conteined berein shall require
money to be placed in 8 ssparty account and not commingled with moncy of the Coutractar, shall oreate any
Bducinry lishility or tott liabiliry out the part of the Contmetor for breach of trust of shall cotitic BIY [CI50D «r entiiy
to au award of punitive damnges against the Contractor for bresch of the requirements of this provision. :

§ 8.7 FAILURE OF PAYMENT .

§ 7.4 If the Architeet doces not issus a Certificare for Payniens, through no fault of the Contractar, within scven days
eficr roceipt of the Comtractor’s Applisation for Fayment, or if the Qwncr docs ot pay the Contraator within scven
days after the daw cstablished in the Contract Documents the amount cenifiod by the Atchiteet or awarded by -
arbitration, then the Contractor may, upon scven additional days’ wrimen aotice to the Qwner snd Architeor, stop the

. .'uADomam A01™ 1997, Gopyrighy © 1811, 1015, 1910, 1925, 1897, 1051. 1958, 1961, 1963, 1964, 1970, 1976, 1887 ang los.lrt:z"l;?‘uwmw.n

o Architects, AfITghiS resaved. WARNING: ThiE AIA® Docunent ia Protecied by U8, CopirightLaw and L s, 4 33
reproduciion ar cstriymion of thig AUAS Document, or anty poriien of It, mayrosutt M sgvars aivil &nd erimingl pensities, and will be prosacuted to \
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‘Work until payrment of the empunt owing han boen reccivet. The Contract Time shall be aaended apgropcisicly and
the Contract Sum shal) be incrensed by the amount of the Casteacior’s reasonablo cosls of stit-down, delsy and

start-up, plus intarest ac provided far in the Contract Documenta. : o )

§9.8 SUBSTANTIAL COMPLETION )

§9.8.1 Substuntix! Complution ie the srege in the progross of the Work when the Wark or desigaicd parton thercof
is sufficienty mm in atoordanes with the Contract Documents 50 that the Owner can oocupy az nilize the
Wark for ibs 1 use. . ’

§9.8.2 When the Contractor considors that the Wark, or 1 porfion therof which the Owner agreca 1o aceept
separately, s substantiaily complete, the Contractor shall yreparc and submir 1o the Archiicet a compreheastve list of
ivatus to be conpleted ar oorcected pricr to flas pagment. Failure 1o inchode an itom on sach list docs not alier the
sesponaibility of the Contractar to complets all Wezk in accordance with the Contrect Documents.

£§9.8.3 Upon receipt of the Contructor's List, the Architect will make an ipspection to determine whether the Work or
desiguarcd portion theroof is substatislly complote. If the Arcldtoct’s inspeetion discloses any jtom, whether or oot
included an the Cantrelor's list, whioh is not sufficiently complote in accordance with the Contrect Docoments 50
that the Owner can accupy or utilize the Work or designated portion tereof for its {nended use, the Coutracior
shall, befors issvance of the Cenificate of Subseantial Completion, complete ar carroot such from upon notlficaion

by the Azchitect, In such case, the Coatractor shall fen submit & toquest for aaother inspection by the Architeot to
dotcrmine Substantial Completion. i ’

§9.84 When the Work or designated poctlon thersof in substentially complete, the Architeot will pecpare 2
Cerdficate of Substntial Completion which shall establish the daie of Substamiial Conoploetion, shall cstablich
responsibilities of the Owaer nnd Caatractor for security, maimtonance, heay, wilitics, damage to the Work and
insurence, eod ahalt fix the tine wAtdn which the Contractor shall finish all fcms on the list socompanying the
Certificate. Warrnotics roquired by the Contract Documents shall costnenro on the date of Substantial Completion
of the Work o designatcd portion thereof unless otherwise provided in the Certificaie of Subtstantial Complction.

§9.85 The Certificnts of Sabstantinl Courgloion shuft be submitted tothe Owner and Contractor for their writen
aceeptance of responsibilifics asagned.to them in such Certificate. Uhan such soncpiance and comsent of susety, if
any, the Owncr shull muko puymont guffioloot to fperease the toml Gapncms 10 the il among of retainage-applying.
{a-the Contract Sum, fers §50% of sach Wesdsor-des pd-pertiont E-Buah-5 Rmaotints B Archi
ahall ho-sdiurtad detepniine for Incomnletn Waork 4

of the

§ 9.9 PARTIAL OCCUPANCY ORUBE .

§9.9-1 The Ownor wmay aceupiy or use any complated or partially completed portion of the Wark &1 any stage when
such portian §s desi gnoted iy separats agreement with the Contractor, providod such occupancy or vse is comented
to by the insnrer as required under Section 11.4.1.5 awd sutherized by public sutharitics having jutadiction over the

> Woark. Such partial ocoupancy or use may commence whether ar not the portian is substantially complete, provided

the Owner and Contrsetor have accepicd in writing the responsibilitics assigned to cach of thom for payments,
retainage. if any, security, naintapgnce, heat, ulilitics, damags 10 the Work and invuvinoe, and have agrcod in
sriting conccming the peziod for eotrection of the Work and commenoement of warrantics roquired by the Contract
Docunicats, Whon the Contractor considers a partion substantislly complotc, the Contractar shall prepare and
submit  Hst fo the Asrchitcet g3 provided ander Section 9.8.2. Consent of the Contrestoc to paxtial occupancy oruse
shall aot be unreasanably withheld. The stmge of the progress of the Work shall be detemmuncd by written agrocmont
botween the Owncr snd Contrector of, if 0o sgrecment is reached, by docision of the Architcot

AIA Document A201™ _ 1957, Copyright @ 1811, 19114, 1618, 1925, 1837, 1951, |9 1991, 1953, 1566, 1970, 1928, 1937 and 1997 by The Amenican

Institsto of Archdects. Alfsights luwvmoi. WARNING: This AIA® Domument (s proiesasdbyus. Capyright Law and htemauoml'l‘?guba. Unsuthortzed
roproduciion ar distibuilon of (s a1a Dacumenl, os any partian ol It, may result in gevero civll ond oriminal panaliles, end wiit bs prosaoute,
mexbuum extent possible ndar e e, Thia tocument was roduced by ALA sotwars af 17:55:48 o7 027202008 uner xdw No 10001725044
expifes ou Y'3'2008, end Is fottor resata .
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§9.92 Immediately prior 10 such partial oovepancy oruse, the Owner, Conuector and Architect shall jointly inspocy
" b area to be oecopied or portion of the Work 10 be used jn order fo determing end record the condition of the
Wordk.

§9.93 Unless atherwiss agreed npon, pantial acenpaniey or use of & portion & portions of the Work shall nat
constitow ecceptance of Work not cormplying with the requircoents of the Comiract Documeats,

§ 9.10 FINAL COMPLETION AND FINAL PAYMENT :

§9.10.1 Upon roceipt of writtcn notico thet the Work is seady for final inspeetion and acccptance and upon roeeipt of
# final Application for Payment, the Architeet will pxompily meke such inspoction and, when the Archiieet finds the
Wark sceeptable under ths Contyuct Drcuments snd the Castract fally performed, fic Architoot will prommly 4ssuc
a final Cectificate foc Peyment strting that 10 ths best of the Architoot's Jmowledge, inforwation and belicf aod on
the basks of the Aechitest's an-site visits and inspootions, the Work has boc completed in sccardarce with icrms

sud condittoas of the Contract Dovuimnts and that the catirc balance found fo be duc the Contrecter and noted 1n
the fina] Certificate is duc and payble, The Architect's final Conificate for Paymem will constitute a further
sepresentation that condiions lised tn Section 9,102 as Preccdent to the Contractor’s beiug entiled 1o inel payment
have heen fulfiliad. . ) :

) 1 CHO COREMEnT R jrisdietiom, v lsss such js not ixxary fo g0V reason that is
the responsibllity of che Contmetor poder this Contract,

9 Manufag ‘ soropas, ceiling radiation POTR,

§ £.10.2 Neither final payment nor sy remalaing retatned porccatage shall becoms dec unil the Contractor submits
to the Architect (¥) an affidavit that payrolls, bitly fx materials and equipreeny, and ohier wdcbiednoss connceted
with the Work for which the Qvwuer or the Owner's peopariy might be responsible ar cacumbered (loss amounts
withheld by Uwnex) have bsen paid or otherwise satisfiod, (2) a cortificate cvidencing that insurance required by the
Coutrari De Is to rcmal infmwmﬁunlpaymcntismnﬂyincﬁmuduﬂlmtbcmlcdmallohxl
10 cxplrc unti at least 30 duys* prior wriftea noticd has beea Biven to the Owuer, (3) & written siatement that the
Contractor knows of oo yubstantial reaon that the insuragoe will notbe rencwable 10 cower the priod roquized by
the Contract Datumcats, (4) conscit of surcty, if any, 10 final pyment amx) (), if roquired by the Qwner, giber darg
cstablishing payment ar selisfaction of obligationy, soch as roccipts, scleascs and waivers of licas, claims, sceurity
interests or cacumbrances ansing ow of the Contract, to the cxient and 1n sudh form es niay bo designatod by the
Ownar, If a Subegntractor refuscs to fixnish a rlease or walver required by the Qwaer, the Contractar may furpish a

AA Document A2 T — 1097, éﬂmhm e 19\.| 1913 1818, 1925, 1937, 1951. 1954, 1801, 1963, | 1970, 1974, 1987 =d l§97 by The Amarican
Insiitile of Architects. Al righty rosas vosd, WARMING: THE AIAL Documen is pretealed by 1.5, O?mum anwd ftemationa] Trealies. Unsuthodyed

Ties docurnent was cod AlA sottwarg a1 17:55:45 on 022042008 urder Order No. 1000177, 4 whi
oxpires on §/6/2006, 2 ks not for resals, M b’ o

Usor Natos:

reprgduction or stribyilen of this AAS Dosumont, o ony porian of i, may resullin severs dvil nd atming? penalliss, end will s prasseoled to 35
mexkuum axtent posalbia ander the law, %
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band satisfactary to the Owner to fndenmify the Qwencr against such licn, I such lien remains wosatisficd afice
payments are pade, the Contractar ehall refund to the Owacr all moncy that the Ownor may be compellcd o pey [n
discharging such lien, including al) costs and reasamable attorncys” focs,

§9.10.3 1, ofter Sishatantial Completion of the Wark, final completion thoreof is marcrialty ‘delayed through no fauly -
of ke Contractor or by lssuance of Changs Orders affecting final complictian, and the Architeet 50 confimns, the
Owney shall, upon spplication by the Contracter und certifioalion by the Architeot, and withon knminating the
Contruct, make payment of the falunce due for that portion of the Work fully complcted and scoopted, I€ the
renigining balance for Work not folly conrpleted or carreeind is Inss than retaingge stipulatod in o Contract
Documents, and if bonds hove been furalshed, the ‘written conseat of surcty 1o payment of the balanee duo for thay
portion of the Wark fully completed and uceepted shatl be submined by the Contrastar 1o the Architoet pior 10
cexiification of such, paymeat. Such paymeat shall be mado undor 1w eod conditions governtng finsl payment,
except that it shall not constitule & waiver of claims, :

§9.10.4 Tho making of finul payment shall constitute s weiver of Cladms by the Owster cxeopt those arising from:
1 Tliens, Ciaiina, sccurity hitereats or encnmbrances arising out of the Contract aod unsctiod;
2 failore of the Wark to comply with the requirenents of the Contract Bocumeats; or
3 torms of special wamanties required by the Contmet Documens.

§9.10.5 Acceprance of final paymcnt by the Contreetor, 4 Subcontractor or material supplicr shall constitme 8
waiver of clutimns by that payce except those previously made in writing and jdentified by that payec es unsctiied a1
the time of final Application for Payment. : .

ARTICLE 10 PROTECTION OF PERRONS AND PROPERTY )

§ 10.1 SAFETY PRECAUTIONS AND PROGRAMS : .

§ 10.3.1 Tho Contrustar sl be rosponsiblo fur indtisting, maimaining el suparvising all safcty precantions and-
progeams in conncction with the porftemance of the Contract. -

§ 102 SAFETY OF PEREONS AND PROPERTY :
§10.2.4 The Contractor shal] fake mearonabls precantions for safety of, and shall provide reasanable pratection to
prevent damage, infury or Joss to: . :
. A4 employees on the Wark and other persons who may be affocted thereby; :
2 the Work aod maiztals and equipment to be incarporated therein, wheiher in siorege on or off the
site, under care, cusiody or contml of the Contractar ar the Contractar's Suboontrasiors or Sub-
. subcontraciors; and ) : )
3 other property at the sits or sdjacent thereto, such as trees, sfnubs, lawns, walks, pavements,
roadwnys, strucanes and wtitles not designuzed for removal, retacation or reglacerment in the course
of canstruction, o

§10.2.2 Tho Contructor shall give notices znd comply with epplcable: aws, oninances, vules, repulatians and lawful
m‘dlzsofpubliczudxodlissbenﬁnscnsa&!yntpmotpmputyntd:cixpm icn from damagc, isjury or Inss.
ios or gihex partics resylis in the fmpasitio

In 1he cyent that review, inspeetion or other sotion by repulatory ARCACH mpesition of

ci. 0 er coxts dos to e faflure of e
X

flpes. Loy QRS fne I onira )] S Bp B 5 R NCS,
zceulations and lawhli) onders, the Contractor shall hold harnivoss the Qv frem all o conseauchecs snging from tha
Contractar's nomeonspiisnce, o '

§ 1023 Tho Coatructor shall ercet and mneintsin, i required by existing conditions and petformance of the Contract,
reasonable safeguards for safery and protection, including posting dangor signs and olxr warnings against harerds,
promulgating safety vegulations and notifying owness and uscrs of adjsccnt sites and utilitics,

§ 10.24 When use or stompe of sxplosives or nther haxardous matcrials ot equipmeit or unusual mothods arc -
sccessacy for cxooution of the Work, the Contrisctor shall give the Oyeres ressonabje gdvance notice apd shall
excrelse wtraost o and curry on such sedvies undec supervision of propedy qualificd personpel,

§10.25 The Coaractar shell gropily remedy damagoe 2nd Loss (other then dansge or loss insured under proparty
imsuranoe required by the Contract Documenss) 10 property referred toln Sections 10.2.1.2 and 10.2.1.3 emiged in
wholc or ifi part by the Contractor; a Suboontrastar, & Sub-subcoatracior, ar anyonc dircedy oc indircetly emplayed

AA Documunt A20173 . 1897, Copyright © 1911, 1918, 1918, 1363, 1837, 1951, 1934, 1961, 1953, 1965, 1970, 1974, 1387 et V897 by Tho Amerioan

Insite of Atetviools. Al Hghle rmwi. WARNNG: Thia AIA® Document s prolocted by US. Copyrigh( Law and Internsifanal Treslies, Unsuthorizeg
reproductionor dstribition of (e AIA® Dacuruont, o7 eny pordon of it fay resutt ln severs civil end crimina! penatiies, and Wil be proseculed ta the
maximum gxlant possible under tho law. Tha documert was froduded by AIA sottware at 17:55:48 on D2r2072000 yndor Ordar N01002177504_4 which
-expires on G5/2003, end s not for rovla,
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ARTICLE 14 [NSURANCE AND BONDS

§ 1.1 CONTRAGTOR'S LIABILITY INSURANCE .

§ 11.1.1 Tho Comtrtetor shall paechase from and meintain in & company or conyaties Javefully sutharized ta do
hisdness {n the jerisdiction in which the Project is locarcd such insurance as will protect the Contractor from dlaims
set forth below which may arisa ont of or rerult from the Contractor’s operations under the Conteact and for which
the Contractor pay be lagally liabls, whether such opezations be by the Cantractor o by a Subcontraciar orby
aayone directly or Indirectly employed by aay of them, ar by anyane for whose actz any of thew may be liable:

1 dalmsunder workas® compensation, disability benefis aad other similar employeo benefit scts which
re epplicable to the Wark to b pexformed; . ]
claims for damegos bevans: of bodily injury, ccupational sickacss ar discsse, or death of the
Contractor’s employses;
claims for damages because of bodily infury, sickncess or discase, or desth of any person ofher than
the Contractor’s employees; - .
¢leis for damages lasured by vsvnl personal injory lability coverage; .
claims for domnges, ather than to the Work jtse!f, bocaose of injury to or destruction of tengible
property, including loss of use resulting therofrom;

& claims for damages becauss of bodily injury, death of a persor o property damage arising out of

ownership, mainteanncs or use of a motor vehicle; .

7 clalms for bodily irjory or property damage anising out of completed operations; and

"8 cluims involving contraciual liabilily issuranse applicable to the Commctor's obligadons under -
Scetlon 3,18, :

Ve v N

§ 14.1.2 The insuraocs equired by Section 11.1,4 shail be wrinen for not Ioss than limits of lisbility specificd sn tho
Contreot Documents or required by Jaw, whichever coverage is greser. Coverages, whether writien on an
occurronce or olaims-mudo basls, shall be malotuined without imcouption frum dale of commencement of e Work
unti} duse of fina? pnymont and terwination of any coverage roquired to be meintained afier fins? payment.

§ 11.9.3 Cestificares of insurance acceptabls to the Owner shall be filod with the Qwacr prict 10 corumeneenxat of
the Wark, These cortificatos aod the insorance policies roquired by this Scetion 11,1 shall contain 5 provision thay
caverages affivded under the policies will not be canceled o allowed to cxplro until a Jcast 30 days” priar wrinea
notloe has been glven to the Owmer, Tf any af the forepolng insurance coverages are required to remain in foroo aftor
final payment aud exe peasonably available, an additionsl coriificate cvidencing continuation of such coverage shall
be subnsitied with the Anal Application for Payment as roquired by Section 9.10.2, Information oonocmming reduction
of coveragn on account of revised lmits or clalaw pard undee the General Apgregats, oz both, shall be farmshed by
the Contrartor with reasonable promptoces in sceordance with tho Contractar’s information and bofict,

§ 11.20WNER'S LIABILITY INSURANCE :
§ 11.21 The Owaer shall be respansible for purchasing and meintaining the Ciwncr’s usual Hebility insurance,

§ 113 PROJECT MANAGENENT PROTECTIVE LIABLITY INSURANGE .

NAOocunsmnMﬂ—'vm.cw 1911, 1915, 1918, 1 1937, 185). 18 1961, 1963 1 1970, 1 ‘Hilﬂl’lﬂB’ b Amedican
Ingtilotp of Architects, Aunw:rm%mam‘m:sﬁu Do oolod 0y 0.6 Bop et Car s i

maxintum extent positfe under the kaw. Tis document was protuced by AlA sottwarg gl 7:$5:46 o 02/20/2006 wiideT Grder NaL1000IT7504_4 which
exres on 552006, and s nol for tesale. .
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§ 11.4 PROPERTY INSURANCE L }
§ 1141 Unless atherwisc provided, the Owner shull purchasc and mainizin, in 2 compasy or compaics lawfully
authorized to do busincss in the jurisdiction in which the Projest is located, jopeety issutene written on e bullder

\

ik "adlrink" or equivalent poticy form in the amouct of the inital Contrace Sum, plus value of rohscquent Contract .
modificatinns and coat of matsrials supplied or Installcd by others, conyprising rotal value for the eatire Project at the

site ah a replacement cost basts without optional doductibcs, Such foparty insurance shall be mainteined, unless
otherwiso provided in the Contract Documicnts or otherwise agroed in writing by all persons and eatitics who are

beacficlarics of such insrance, until final payment has becn mode as pravided in Soction 9.10 o until 5o person or

entlty other than tha (woer bas an Insurnbls inievest in the property voguired by this Scction 114 to be covered,
whichever Is Ister. This instrance shall incinde interests of the Qwner, the Contrzctor, Subcoatmctons and Sub- .
ruboontractons ia the Projeot. '

§11.41.1 Property insursace shall be on an "all-+isk" or cquiveleat polioy form and shall inalude, without Hmitation,

insuwrance agalnst the pedls of fie (With extended coverage) amd physicel loss or damape including, without
thiplication of coveeugs, theft, vandulism, muhcinus mischlcf, cellapar, eacthquake, flood, windstormn, falscwork,

testing &nd startup, temporery bullthiogs and debris removal inctading demalition oocasioned by caforcement of any

applicable legal requirements, and shall cover reazanzble compensation for Architoot's and Contrester’s serviscs
and expenses required as a result of such insured ass. '

- § 11.4.1.21f the Owmer does nut intend fo purchase such proporty insnrance roquired by the Contract and with all of

the coveriges in the amount deseribed bove, tic Owner shall s¢ infom the Contractar in writing prior to
cammencement of the Wik, The Coatractor may then sffoct insurance which will protect the intercsts of the
Caontricror, Subcontruciors and Sub-subcontructory in the Watk, and by approprizie Chenge Onder the cost theroaf
shall he charged to the Owaer. ¥ the Contvactar is damaged by the fullure ar noglect of the Owcr to purchase or

nainiain insursace as described abave, without g0 notifying the Convactar m writing, then the Owncr shall bear s}t

reasonable costs properly attitrutable thereto,

§ 1144311 the propeny tnsuranco requires deductibles, the Owner shall pay costs ot coverod becauso of such
dedueriles. » .

§ 11.4..4 This propeny insumace shall cover portions of the Work stored off #ho site, and also portions af the Work

in trunkit.

§ 11.4.1.5 Partial cccupancy or use in accordance with Saction 9.9 shall uot commence unti] the inswranco company
or companles providing property insurance have consentod 1o such partial occupancy or usc by codomserent or

othcrwiss The Qwoer und the Contenetor shall tke reasamble stps iy obtain conscat of the insunce compeny or

companies and shal), without mutaal written emnsent, take a0 action with respect 10 partial cocupancy or uee thai
wiald cause cancellation, fapse or reduction nf ingurance,

§ 11.4.2 Bofler and Machinery Insurance, The Owaer shall purchasc axd maintain boiler and mechinery insurancg
sequired by the Coatract Documsetits ar by Inw, which shall specifically cover such wsarcd objeess during
iagtaliution sad until final scocptunce by the Gwner; tis insurmce shall includc interests of the Owaer, Contrarter,
Subeontrectors und Sub-subcontracturs In the Work, and the Owater and Contractor shall be ramcd insurcds,

§ 11.43 Loss of Use Insuranice, The Owrter, at the Owner's option, may purchesc and inaintsin such insuranceas
wiumsu.rcinc 0wnan3nim}oss of uso of the: Owner’s propesty dug to fire or vther hazards, however causcd, The

§ 11.4.4 If the Contractor reqoests in writing that fusurance for risks other than those deseribed heran or other
specia) caunes of loss be incladed 1o the @operty insutance polioy, the Owncr shall, if possible, inchide such
insurance, and the cost Thereof shall be charged to the Conwacior by appropriate Change Order,

§ 11.4.51¢ duving the Project cansruction period the Qe usures propertics, ccal or personl or both, a1 or adjeccnt

1o the site by property Insurance under policies scperate from those imsuring the Project, o i aficy final pavmmem
proporty nsurance 18 to be provided on te complcied Project drgagh a policy or policics ather than those insuring
the Projoct during the constructiont period, the Owncr shall waive all rights in accordanse with the torms of Scetlon

AlA Documsnt A0V — 1837, Capyrigin © 1811, mis_.h}smgm 1937, 1931, |ssa.'m|. 1863, | 968, 1970, 1976, 1807 and 1997 by Tho Amencan
= !
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tepx oduction ar dstrtbullen of hds Al Document, or any portien ol fi, mayresult b severe cdvil and d Wil be

Dovumant Is pratocied by U.S. Gopyright Law and nenatians! Treal s, Unoutherized

sxpites o 5/5/B008, and 18 notiof rasals, :
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11.4.7 for damages causcd by fire or othex causcs of logs covered by this sopexaic (roparty insuranee, Al scparat:
palicies shall provide this welver of subregstion by cadosement ar atherwisc.

§ 11.4,6 Besiore an oxposurs to tass may necur, the Owner shell fil¢ with the Contravior & copy of cach polioy that
ineludes ingurunoc coveeages required by this Scetion 11.4, Bach policy shell contein all geacralty applicable
conditions, defintions, sxclusions pad endorsenunts related 1o this Projeet, Enchpolicy shall enotawn a provision
that the policy will not be cancelod or uliowed to cxpire, and that iis Hmits will not be redoced, oatil a1 least 30 days*
Pprior written uotice has heen given to the Conmrarior. ’

§ 11.47 Waivers of Subrogation. The Owner and Contractne waive all rights ageinst (1) cach ofhcr and any of thofr
subcontaciags, sub-subooatractors, apems and emplayocs, each of the ather, and (2) ihe Archiwci, Ardilicers
corsulténis, feperats contractors described in Ariicte 6, if any, and any of their subcontrectars, sub-subcontraciers,
agents and employess, for Snmapes coused by five or other causes df loss to the exicat covered by property insuranoc
oblained pursuant 1o this Saction 11.4 or other property insurance applicable 10 the Work, except such rights s they
huve w procecds of sush Insurance held by te QGwaer as fiduciaty. The Owaer ar Comtrastor, &3 appropdate, shall
require of the Architoet, Architoet's consultunts, scparato contrectars desoribod in Article 6, if any, and the
suheandraezors, sub-subeantractars, agents 2nd employocs of any of them, by epprogriate égrecmients, written where
tegally required for validity, simitar waivers cach in favor of other perties conmeraicd havin. The policies shat]
provide such walvere of subrogarion by eadarsement or othorwisc. A waiver of submogation shall be cffoctive as 10 &
pexson or eatify even though that person or eatity wonld othorwise have a duty of indommificatlon, cantracrualoy
othtrwisc, did eot puy the innrunce premiun dixcetly or ndireeily, and whether or noj the parsenor catty had na
insurable interost it tho proparty damaged,

§ 11.48 A loss insured noder Owner's property insurance shall be edjusted by e Owner ps fduciary and made
payable to ¥xs Qwner es fiduclary for the insereds, as their jtcrests may appicer, subjeat ta roquiremcots of 2oy }
applicshle martgagea clouse and of Saction 11.4.10. The Commacsar shall pay Subcontractors their just sharcs of
Insurence pracoeds reccived by i Coatractor, and by appropriare agreoments, wditten whero legally roquired for
validity, shall require Subcuntractony to muke paeyments to theic Sub-subconmracmsg in similar manncr.

5‘11.4.9!fmq|ﬁmdiuwriﬁngbyapmyinimuqt.moOmuﬁduduyshaﬂ.uponommcpofaninmdm.
give bond for proper parformance of tho Owner's dutics, The cost of requured bonds ehadl be chargod agaimst ©
procecds roccived ux fidnotary. Tho Owncr shall dopasit in A scparate acconmt procceds 30 roccived, which the
Owner shall distributs in accordance with such sgrecment as the partics in interest may reach, or in accordanes with
an arbitration award in which case the procedure rhall be ax provided 1n Scotion 4.6, If afier such lovs po othey
special sgreement is made and unless the Owner trminaks the Contact for canveaicnce, replecoment of damaged
gmpcny shsll be performed by the Contraceor afrer notification of 2 Chrnge in the Work in scoardance wiihy Articlo

§ 19,490 Tho Owner aa fiducinry shail have power to adjust and scnlc 2 loss with insurcs unlessono of the partics in
interest shall object in writiog within five days aficr accarrence of loss 10 the Ownar's excreiso of this power, if such
objection is amde, the dispute shall bs resolved as provided in Scetions 4.5 aud 4.6. ‘The Owacr & fiducary shaf], in
the cuse of arbirmution, make setlement with insurers in accardance with discctions of the arbitraters, If distributian
of instranco prococds by acbitration is rquired, the wbitarors will dircct such distiburon. -

§ 11.5 PERFORMANCE BOND AND PAYMENT BOND )
§ 14,89 The Owncr shall have the Hipht to Fequire the Coateactor to furadsh bonds covering faithfal pedfoansnce of
tae Coattact and payment of obligations erising therounder g9 atislatod ia bildins e Hromcss-ars ccifically

roquiced inﬂrc&mqmcnmcmonmedmo!mcnﬁon
fox s Project, . GeatrachContract (scc A1D1:1997, a5 amcadod

§ $1.5.2 Upon the request of any person or entity appearing o bo a po:cndai.bencﬁciary of bonds syvering payment
of ubligations erising under tho Contruct, the Contraciar shall prampily farnish a copy of (e bonds ar shall pomit a

it
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ARTICLE 12 UNCOVERING AND GORREC NON OF WORK .

§ 12.1 UNCOVERING OF WORK - . ' ) ) .
§ 12.1.1 If a portion of the Work i3 covered contrary 1o tho Architect’s request of 10 requirements specifical ly
expressed in the Contract Documents, it must, if requircd in writing by the Architees, be unogvored for the
Acchitoct's examinetion and he replaced st the Contractor’s expepse withont chanpe in tho Contract Time.

§12.1.2 £ a pontion of the Work has been covered which the Acchiteet has not specifically requested to cxaming
prior 10 its beitys sovered, the Architect nay request to scc such Wik agd it shalt be uncovered by e Contrestor. If
such Work ia iz sccurdance with the Contract Documeqts, cpsis of umeovering and replavement shat?, by eppropoiato
Change Order, be at the Owner's expense. If such Wodk is not in accortdance with the Contract Docurments,
comection shall he at the Convuttor'n expense urilcss the condidon wes caused by the Owner or & scparatc
contractor in which event the Owner shalt ba respoasible for payrent of sush costs, :

§ 12.2 CORRECTION OF WORK

§12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

§ 122.1.1 The Contruetor shall prompily comect Work rejoeted by the Architect or faiting 1o coform 1o the-
requirementa of the Contract Documents, whether discovered before or aficr Substantial Qompledon and whclier o
not fabricated, Snstalled or completed. Costs of carreoting such refecied Wk, including additions! resting and
inapections and compensation for the Architect's sexvices end cxpenses mads aoocssary thereby, shall be srthe
Counteactog’s expease. ‘ ’

§12.22 AFTER SUBSTANTIAL COMPLETION
§12.2.21 Tn ndditlon 10 the Contraote's abligations under Section 3.5, if, within onc year eficr the daic of '
Suhstantial Completion of the Work or designated prrtion theeeof or afier the date for commencement of wamantics
esteblithed under Section 9.9.1. 08 by texmss of an applicahlc spovial waranty required by the Contct Documeuts,
any of the Wark is found tw be not. In aceordance with the requireancnts of the Conteact Lipenments or found nat to
firmotion a6 reqriced doe to the Contractor’s fitlure 10 comoly Wit caments, the Contractor shall
correet it proniplly uficr rectipt of written notice from the Owacr to do 5o vplcss the Owner has previously given the
Contractor a wrinsn asceptunce of aneh cendition. The Ovener shall give such sotice promnly aficr discavery of the
it i ndition D ono-year period for comecticn of Wouk, if the Qwace f2ils to notify the
Contractor and give the Conlractor an opportanity b make the correotion, i Owoer waives the dightsa to roquire
carreotion by thw Cintructor and-to-multe-t-shulm-or-breach-efwamaaty < Jf the Contractor fuils 10 cozroct
nanconfarming Wark within a ressonshle thine doring that period efier roocipt of notice fram the Owner or
Architect, the Ovwmer ttay correet it In sconrdance with Scedon24. ‘

§ 12.22.2 The voo-year pedod for carrvetion uf Work shall be cxeended with respest W partions of Work fist
performed uficr Subsuntisl Completion by the period of time betwocn Substantial Completion and the actual -
poerformance of the Week. :

§ 12.22.3 The oae-year perfod for correction of Wk shall not be cxtendod by correative Work parfarmed by the
Contactor pursuaat to this Section 12,2, . !

§ 1223 The Contracicr shall removo from Gic sitc portions af he Wark. Wd: ax ot in acoordance with the
roquimments of the Contract Dncuments and are neither cocrevicd by the Cantrector nex acoepted by the Owner,

§ 1224 The Contractor shall bear the cost of correcting destroyed or damaged construction, whethee completed or
partislly covopleted, of the Owaer or separate coutractors omasod by the Contractor’s comrection or emoval of Work
which i3 not in sccordance with the requirements of the Coatract Docoments. !

§ 1225 Nothing contained in this Section 122 shall bo costrucd fo establish a pediod of imitation with respect to
othor abligetions whith the Contractor might hsvo under the Contrai Documents, EBstablshment of the ane-pear
perlod for comection of Wark es dercribed In Section 12.2.2 rolates auly 10 the specific obligation of the Conkactar
to comect the Work, and has oo relationalip to the tme within which the cbligetion 10 coniply with the Contrest
Doouments may be sought to be cuforeod, nor to the tme within which procecdings may be commenoed to caablish
the Contoaotar’s ligbility with rospect 1o the Contractor®s obligations other than specificslly o carect the Work,

AlA Dacirn om A0 - 1997, Copyright @ 1911, 1815, 1918, 1923, 1837, 1551, 1558, 1991, | 1964, |57, 1976, 1537 andt 1997 by Tho American .
instiuto of Architects. ATl HgMIS reserved, WARNING: This Am.L Dovum ot is protectad by U;S.’uﬁnpwlﬁlt Lawr and Inteenatiamal Troatles. Unguthorized

regoduction or dsitbutien of (Ng AIA® Documen, or sy partion of Il, mayresultin sevora ol atd crimingl penlUss, and wis boprasecimedtothe 91

8491

le,

maximum exierst possibie under 1ke law. Thig o Va3 produced by AlA 2oftware 201 17:5%:48 0n 022020908 under Order No.1000177504_4 which
. wipires o S/2006, and i 0ot for resls. \k
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§ 12.3 ACCEPTANCE OF NOKCONFORMING WORK :
§ 12311 the Owner profess 1o accep Work which 15 801 in avcordance with The roquircments of the Contract
Documeats, the Owner may do 5o instsad of requiring its removal and correction, in which case the Contract Sam

cffoctad

will o reduced as anpropriate and equitabla. Such adjastmrent shall be
been made. The Ow - shall 1y o hay 0 £coe

ARTICLE 43 MISCELLANEOUS PROVISIONS
§ 13.1 GOVERNING LAW

§ 13.2. 1 The Owner and Contractor reapoctivoly hind themselves, thelr pertncss,
vepreaentatives to the other party hereln and o JRAIIICIS, SUCCCASOES, assipns and
perty in respect to covensnts, agresments and obligatians containéd in the Conirecy Documents, Excopt a5 provided
In Sectien 13.2.2, neifher party to ths Contract shall assign 1hc Contracs us 2 whole withont written soasent of the
other. If cither purty attcmpts to muke such an assigament without such conscat, that party shall acveriheless romnin
legally responsiblo for all obligarions under the Coatract, ’

§13.22 The Owncr may, without consent of the Contrurtor, assign the Conmact

or motfisal paymem hag

succcssors, assigns and logal
legal reprosomtetives of such other

1o an justitational Jendey providing

construction financing for te Projoct. I such cvent, the logder £hall sssumg the Ownar's rights and obligations
under the Cantruet Pacw . Tho Contractr shall cxocure sl consents reasonably required o facilitate such

esaipnment,

§ 13.3 WRITTEN NOTICE .
§ 18.31 Wrirten notice shall bs doemed to huave been duly scrved if delivered in

pesan 10 the individual or a member

of the ﬁnnorcnﬁtyormanoﬂisctofmecomomionfwwhida it was imcnded, o if dcfivered starscmby
regiskered or cortificd mail to the bist business address koown to the party piving notice, -

§ 134 RIGKTS AND REMEDIES

§ 13.4.1 Duties end obligations inposed by dhe Conncact Documents and rights and reocdics availsble thorsumler
shull be io eddjtion 10 and not a Emitatien of dutses, chligations, rights and remodics ohcrwise imposod or mvailghle

by law,

§13.4.2 No action nr failure tn act hy the Owner, Architect or Contractor shall constimte & waiver of aright or duty
afforded them under tha Contract, nor stiall such aotion ar mifure 1o &ct constitute approval of ar acquicsccnce in a

breach therounder, sxcept as oy be specifically agreed in wriling,
§ 135 TESTS AND INSFECTIONS 2 '

§ 13.5.1 Tosts, inspootions und approvils of portions of the Work required by the Contract Documeats or by laws,
ordinances, roles, wgulations or orders of pablic autharitics having jurisdiction shall be medg 81 an appropriate dme,
Unless otherwisc provided, the Contractos sbull muke aqungements for such tosts, invpoctions end epprovals with ag
independent testing Isboratory or entity acceptable 10 the Qwner, or with the appropriak puble suthority, and shail
bear all relared costs of tes15, inspeciions and approvals, The Coatractor shall give the Architea timcly notice of
when and where 1ests and inspeetions are 1o be made so thar the Agchilect may be prescnt for such procodurcs, The
Ovncr shall bear costs of tests, inspeetans ar approvals which do net boeomn roquirements until after bids are

secelved or ncgotiations coachuled,

AIA Donumant A201™ _ {pgy, Copyrialt © 18}, 1915, g, Lﬁ. 1837, 185, 1958, 1969, 1989,
34l

1988, 1970, 1976, 1987 and 1097 by Tho American

insttiuty of Aschirtecss, Al 1Ights rostrved, WARNING: Thig AJA" Dacument Is profected by .S, Copyright Lxw and infornational Tzl ies, Unauthortzed 42
repr oducilon or dsiribinion of this Ara® DBocumen, or eny portlem of B, MBY resuit i sevare civil end etiotnal penaities, snd vill bo prasaculed tg the

maxlium oxisnt possible under Thedaw, Thia documont was Produced by AIA software at 17:53:40
exgitos on 552008, g ks 0ol for resale, o
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§ 13.5.21F the Architeet, Owner or public nuthoritics having jurisdiction Jetcrmine ﬂ\gt partions of the Wark roquire
additionul teyting, invpection or approvat pot included ander Soction 13.5.1, the Architcct will, upen writtcn
authorization fram the Owner, fostruct the Contracior to make anrangemenss for such additional tesdug, inspoction
of approval by an entty acceptahle tn the Qwaer, and the Centractor shall give tirocly notice 10 the Architect of
whea and where tests and inspections are to ba wade so thal the Architect mary be present for such procodures, Such
©0513, cxcept us providod in Section 13.5.3, shull be at the Qwaar's cxpease.

+ §135.31f sach procodures fur testing, inspection or approval uader Scotions 13.5,1 aad 13.5.2reveal failure of the

purtioas of the Wark to comply with requircments established by the Cantese Documents, all costs made nocessery
by sueh fuilure inclufing those of repzuted procedurcs and compensation for the Archilect®s services and cxpenscs
sbeli be at the Contrantar's expenss,

§13.5.4 Required centificates of testing, inspection or approval shall, unkcss othorwise required by the Contract
Documonts, be sccured by the Contruotor and momplly delivered 1o the Architoot, :

§13.5.5 If the Architeet is to observe tests, inspections or apjrovals Tequired by the Contrsct Dovumcnts, the
Archilect will do so provmptly and, where pmclcablc, a1 the nanal place of testing,

§ 19.5.8 Tests or inspections conductod pursuant 1o the Contract Docaments shall be madc pramptly 10 void
uarcagopabl: delay in the Work, ’

§ 13.6 INTEREST :

§ 1381 Payments dve and vapnid under ths Contract Documents shall bea imerest fom the date paymcnst iy duc at

such ram as the parties way agres upon in writlng or. in the abscnce thoroof, suthe fegal xate prevailing from time to
llmenltheplmwhemthehvjeclis]mtcd. R

§137 COM&;EN?EMENT OF STATUTORY LIMITATION PERIOP

Sdbsnist Gomrdines s o s B e
to rua and any ofuﬂmshdlbcdccmcdlohavenmodhmm

accurs-lastSenth Carpling. ¢

ARTICLE 14 TERMINATION OR SUSPENSION OF THE CONTRACT
§ 14.1 TERMINATION BY THE CONTRACTGR
§14,%.9 The Contractor muy tcrminste the Contet if thy Wosk.is stopped for a pardod of 30 conseeutive days
through 50 act or fuult of the Contmotor or 3 Subsenusctor, Sub-subcontractar or their agents ar cmplivyces or any
uther perions or entitien perfarming poctions of the Work vader dirce} ot indirect contract with the Contracior, for
anyof the following reasans: ‘ - '

N ;s;manee of an arder of a court or other public osuthority heving judsdiction which requires gll Wark to

. stopped; . '
2 a ac::gf govcrament, such as 8 declaratiog of national emcrgency which requices afl Work 1o be
stoppedl;

AlA Dogum en A201™ - 1897, Copyright @ 1911, 1915, 1918, 1823, 1937, 1551. 1959, 1981, 1959, 1963, 1970, 1976, 1987 and 1987 by the American
it ineliite of Atciitock, AZrighte fedarvod, WARNING, Thic foaP Pocument Is prateciod by U.S, Gopyright kaw and Infatnations! Treoliey, Unsutharted
reproduction or dstRutlon of thig AIA® Dosument, o7 eny parifon of h, mey resuttn severs oivil end criminal penaliles, and willbe prosecided 1o the 4
? maximum extent possive Unger (he law, Thie & was prod By AlA soth al 1 7:85:46 ont 02202005 vhider Ordes Na,1000177504_4 ’
expifos on S5R008, and iy nol tor resale. ’
Usor Notos: e : e — 3R182,
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Init

3 beoausc the Architeot has not issued a Cextificate for Faymen) and has not notified the Contractar of
the reasan for withholding certification as provided in Scotion 8.4.3, or because fig Owoer has not
. mede payment o a Certificare for Payment within the rire stated m the Conract Dogupicats; o
4 the Owper has failed to futnish o the Contractar pronpily, upan the Contractar’s request, reasongble

evidence 28 requircd by Scetion 2.2.1,

§ 14.1.3 It one of tha reasons descrlbed fn Section 14,1 or 14.1.2 cxists, the Contraios may, upon seven days®
witten notics to the Ovner and Architect, terninate te Contrac adrecowr from he Owpcr payment for Wark
oxceuted and for provea loss with respeet o materisle, equipment, tools, sad construciion oquipmcnr and machinery,

inotuding reasonuble overhcad, profit snd damips
COst 0! ol ¥ o1

DEIOIMICT, 28 Well gg ihe

nbooplraets, paying reslpckiow ¢ HeakRes, oukipe the Prejoct safe, and dog obitizing from (i job aite,

§ 14.1.4 I the Work is stoppod for u pedod of 60 consceutive days lhmngh 00 8¢t or fanlt of the Cantractor or &

Subrontractur er their agents or employees or any other porsans performing portions of the

‘Wark winder contract

with the Contractor beeass the Qwner has pectistently friled to fulflll the Owncr’s obli gations under the Contrac
Documenis with cespect i matoers fvportant t the prugress of the Werk, the Contracicr may, upon sceca additiopal
days® written notlce to the Owner and the Aschipect, torminate the Contract and reoover from the Owencr as provided

in Sectioon 14,1.3.

§ 14.2 TERMINATION BY THE OWNER FOR CAUSE
§ 14.21 Tho Ownrr muy torminat the Coptruet if the Conbracion
1

prrsistently or Tepeatedly refuses or fafls to supply oum;‘h'ﬁm;uly:kined workcrs or proper
mutcriuls; -

2 fails tn make paysment to Subeontractors for materlals ar Jabor in accordance with the respoctive

sgreements between the Contractor and the Subcontructors;

3 persistently disregands laws, ondinances, or rules, regulations or arilers of a public autharity having

furisdiction; or

A otherwiso ig guilty of substantial treach of & provision of the Cuntract Documenss.

§ 14.22 Whea any of the above reasons exist, the Owner, upon cortification by the Architeet thai sufficicnt cause
exlsts 1o fustify ench action, may withaut prefodice to auy other ights of remedics of the Owner and afier giving the
Contractor aed iho Contractar’s surety, ooy, seven days' written notice, terminere caploymeat of the Contacior

and muy, :ubjcqt to uny prior rights of the surcty;

tik possession of the kito and of gl metexinls, cquipment, 100ls, and coastrucdan oqdpment ang

- machinery thereon owned hy the Conteactor;
2 accept ass|gament of sabcontracts parsuant to Section 5.4; and

3 fiish tho Work by whatoves rossomuble method tho O'wncr may docm cxpeificn. Upon ioquest o tho
Caoaleactor, the Owaer shall furnish to the Contractor detziled aocounting of the costa incarrcd by

o Owner in finishing the Work.

§ 14.2.3 Whon the Qwnor termunates the Contract for onc of the rcazons stated in Soction 14.2.), the Contrrcior shall

act be catitled to revelve Anther payment unti the Work Is finishod, .

§ 14.24 T fhie unpartd hulunce of the Contract Susn exceeds costs of fnishing e Wark, inchuding compensation for
the Arehitee's secvices and expenses made necessary thereby, and othar demages incurred by the Qwacr and not
cxpressly walved, such excess shall be paid to the Coantractar, i such costy and damages cxoced the uapsid baluce,

the Contractor shall gy the difforence to tho

AlA Déeugient A201 ™ ~ 1982, Capyrigh! ©1811 7, 1951, 1958, 1961

, 1915 1918, |925, 163 . 1083,
Insbiute of Ardniects, All viahts ressrved. VVARNING: This AIA" Documant [s proteciod by U8, G
rapeoduction or dgirituilon of iis AIA Occuran), o1 any periien of H, muy raswly v syvore ofvl and

1808, 1570, 1975, 1567 and 1997
Ry Law and ini) 4

by The American
3k, Unaulhiorized q4q

maxkmim exton! pdssible under the taw. This docum 6t wes produced by AIA software a1 12:85:4 i on 02202006
excires on 5732005, and (s not fof resa's.
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§ 14.3BUSPENSION BY THE OWNER FOR CONVENIENCE

§ 14.31 The Ownor may, without causn, order the Contructor in writing to suspend, delay or inlerrupt the Work in
wholcozinpanﬁtmnchpuiodofﬁmcﬂs&cOmquﬁcrnﬁm

§ 14.3.2 The Comract Sum and Contract Time shall be sdjusted for incresscs §n the cost and time caused by
suspension, delay or taterroption ss deseribad in Scetion 14.3.1.' Adiustrucnt of the Contract Sum shall inchyde
profit. No adjustment shail be made to fhe extonr;

1 et porformunce is, was or swould have beea so suspeaded, deleyed ar inwmrupied by arciter causa
for which the Contractor js respansible; or ’

2  thatnoequitable adjustment is aiedes of denied under another provision of the Contet,

§ 14.4 TERMINATION BY THE OWNER FOR CONVENIENGE .
§ 1441 The Owner mny, st any Ume, lerinats the Contract for the Owner's convenicnce and without cause,
1 3
: § ¥A.2Upon recelpt of written notics from the Owner 0f such termination For ihe Owacr’s convenicneo, the
Contructor shall: :
4 cease operniions as directed by ths Qwaer in the notice;

2 ke actines oecessary, or that the Owner may direct, for the protection and preservation of the Warl;
and

3 cxsqnﬁ:rWorkdimctcdtubcpc:jﬁmnul Prioc to the effective date of icrmination statcd into
totics, terminate all exikting subcontracts and purchasc orders and enter into no furtcs subcoptacts

§ 14,43t case of such formination Sor the Owner's sonvenicnce, tho Contractar shall be catidod to reccive paymen
for Work exeeutodigaccuior luding ¢ inage 1o the <l d

! ale of temingtion), and cosa incurred by roasg
suoch termination, il demobilization povty, cos Avi 38

K king eharpe ted oyterials that cannc ycd of ysod ong
tvith reusonablo overhead und profit on the Work m%mﬂmwm
W i S ’

e

AlA Booument AZB1™ _ 1557, ¢ ikt @ 1911, 1914, 1918, 1997,
Rt oo ot Aot Al elghty r:sparvh . WARNING: )

ccted by U.S, CopyrightLaw and I

1851, 1958, 1961, {983, 1 3 1876, 1887 nnd 1987 by Tha Amen
This ALA® Doewnent & protecteg oo PG L e ot ol Preaties oo

Unaiuth

T8 gduction or dstribullon of 1hig l\lf\g Ogcument, or sty paril
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EXHIBITF

March 7, 2006

Superior Construction
3712-C Porestbrook Road
Myrtle Beach, SC 29588
Attention: Larry Taylor

RE: Concord & Cumberland, LI.C

Decar Larnry,

Thaunk you far &ll of your work and Superior’s commitmeant to the Concord & Cumberland

project. We look forward to working with Superior on this unique development and feel that we
will all be proud of this project,

The attached AIA Contract reflects revisions agreed upon by both Superior Construction and
C & C. The document is a red lined version with changes dated March 7, 2006 and initialed by
our representatives. We submit this letter as clarifications to the contract executed by Superior
Construction dated February 28, 2006.

1. AIA Document A101-1997 .
Page 2, ARTICLE 3 DATE OF COMMENCEMENT AND SUBSTANTIAL
COMPLETION '
The contract start date will remain as March 1,2006. The hand written comment by
Superior stating “letter ta owner or issue of building permit” will be omitted, The
demolition permit was approved on February 24, 2006. The foundation permit was
approved on February 28, 2006, The building permit will be issued upon the Board of
Architectural Review approval of the mock-up panel by the general contractor.

-2, ATA Document A101-1997

: Page 7, ARTICLE 9 INSCRANCE AND BONDS, Section 9.2.1

Commercial general lability, line item pumber 4. The wording “or the City of
Charleston” will be reinstated to the contract, This wording must remain to meet the City
of Charleston requirements for in turn granting easements for construction, parking and
storage, utility, maintenance, ciane encroachment and indemnnity, and insurance.

3. AlA Document A201-1997
Page 16, ARTICLE 3.10.4.7 ‘
A portion of this paragraph has been changed with white out, Although the original
wording was not altered, a duplicate page located behind page 16 shows the correct
language that will replacs it, ' A

SupernrC8C18496




Supericr-C&C18497

4. AJA Document A201-1997

Page 19, ARTICLE 3 CONTRACTOR, Section 3.18.3
This wording must remain to meet the requirements of the City of Charleston to grant
easements for construction, parking and storage, utllity, maintenence, crane
encroachment and indemnity, and insurance, All omitted wording by Superior
Construction is to be reinstated. *“To the fullest extent permitted by law, the contractor * -
shall indemnify and hold harmless the owner and the City of Charleston from and against
claims, damages, losses and expenses, including but not limited to attorney's fees, arising
out of or resulting from bodily injury, sickness, disease or death, or injury or destruction

. of property caused by the negligent acts or omissions of the contractor, a subcontractor,

~ anyone directly or indireotly employed by them or anyone for whose acts they may be
liable, regardless of whether or not such claim, damage, loss or expense is caused in part
by a party indemnified bereunder.” .

Please contact me with any further questions you may bave. We look forward to the
construction phase of this project, -

Sincerely,

Robert M. Mundy, Ir.

T TN, T T
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

CONCORD:AND. CUMBER.LAND
HORIZONTAL PROPERTY. REGIME,.

And
THOMAS R. MATHER,
And
BETTY Y. SEGAL,

And

SIGNATURE CHARLE STON, LLC and
. WADE ROBINSON,

And

JAMES C. KIRKPATRICK,
And

PAUL A. BRIM,

And

FRED RAPPAPORT and JOYCE
RAPPAPORT,

And \

THOMAS R. DEBNAM, as TRUSTEE OF
THE TRUST AGREEMENT OF THOMAS R.
DEBNAM,

And
PAMELA L. VAUGHAN,

Plaintiffs,
Vs,

IN THE COURT OF COMMON PLEAS

(Civi Aton No.2010-CP-10237

Civil Action No.2010-CP-10-2919

Civil Action No. 2010-CP-10-3206

o 2 ‘“‘““?‘?‘%"
o : )
3‘ (AT = R i

o D H
Civil Action No.2010-CR 1033, & ',

ot & :

SZ = [
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Civil Action No. 2010-CP-1 3208

Civil Action No. 2010-CP-10-3209

Civil Action No. 2010-CP-10-3210

Civil Action No. 2010-CP-10-9580

Civil Action No. 2010-CP-10-9767

MUHLER'’S AMENDED

NOTICE OF MOTION AND MOTION.
FOR PARTIAL SUMMARY JUDGMENT




CONCORD & CUMBERLAND, LLC, et al,,

Defendants,

St N s s Nt

TO:  CHRIS MAJURE, ESQUIRE AND HENRY BROWN, ESQUIRE:
Please take notice that the Dcfeﬁdant The Muhler Company, Inc. will be move before
The Honorable Clifton Newman at a time and date set by Judge Néwman for an Order that grants
Partial Summary Judgment to Defendant Muhler on all cross-claims alleged against Muhler by
Defendant Superior Constmction Corporation and Defendant -Concord & Cumberland, LLC.
This Motion is based upon Rule 56 of the South Carolina Rules of Civil Prééedure;. The
- grounds for this motion are that: 1) neither the Subcontract nor the 2007 Agreement indemnifies
Superior or C&C for their own wrongdoihg, and that the 2007 Agreement faiis for lack of
consideration and impossibility; 2) that neither Superioi: nor C&C is entitled to equitable
indemnification because neither can prove it has “clean hands™; and 3). that C&C is not entitled
- to céntributidn because it failed to extinguish Muhler’s exposure to Plaintiffs. Defendant Muhler
reser\./es' the right td submit ‘a Memo‘randum of Law ‘in support of the Motion for ‘Partial

© Summary Judgmenf along with exhibits. |

NGUS,GOUDELOCK & COURIE, LL.
- Peter Gunnar Nistad

A=
Paost-Office Box 650007

735 Johnnie Dodds Blvd, Suite 200 (29464)
Mt. Pleasant, South Carolina 29465
(843) 576-2900

N . A
ATTORNEYS FOR DEFENDANT THE MUHLER
COMPANY, INC,

July 14,2014
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

CONCORD AND CUMBERLAND
HORIZONTAL PROPERTY REGIME,

And .
THOMAS R. MATHER,
And
BETTY Y. SEGAL,
And

SIGNATURE CHARLESTON, LLC and
WADE ROBINSON,

And ,

JAMES C. KIRKPATRICK,
And - .

PAUL A. BRIM,

And

FRED RAPPAPORT and JOYCE
RAPPAPORT,

And .
THOMAS R. DEBNAM, as TRUSTEE OF

THE TRUST AGREEMENT OF THOMAS R.

DEBNAM,
And
PAMELA L. VAUGHAN,

Plaintiffs,
VS.

CONCORD & CUMBERLAND, LLC, et al,

Defendants.
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IN THE COURT OF COMMON PLEAS

(Civil Action Ne. 2010-CP-10~2271
 Civil Action No. 2010-CP-10-2919
, | Civil Action No. 2010-CP-10-3206

Civii Action No. 2010-CP-10-3207

Civil Actipn No. 2010-CP-10-3208

Civil Action No. 2010-CP-10-3209
Civil Action No. 2010-CP-1 0—3210

Civi! Action No. 2010-CP-10-9580

Civil Action No. 2010-CP-1 0-9767

THE MUHLER COMPANY, INC’S
MEMORANDUM IN SUPPORT OF

ITS MOTION FOR

PARTIAL SUMMARY JUDGMENT

x
=<

1)

TRy

13007 40 NY:
ONGULSHY

i

gn 1KY S1nrH

amvy =
f
by
CmSIEn
1 SRR
ﬁ

% n\svg

o



Defendant, The Muhler Company, Inc, (“Muhler” or “Defendant™) respectfully
submits this Memorandum of Law in support of its Motion for Partial Summary
Judgm-ent, filed October 17, 2013 (“Motion”) against Supérior_ Construction
quporation’s (“Superior”) é.nd Concord and émnberland, L‘LC ("C&C™). "Muhler’s
Motion is based, in part, upon two agreements: an original subcontract between Superior
and Muhler, dated May 17, 2006 (“Subcontract”) (Att. A), and a later agreement, dated
June 11, 2007, among Wcath& Shield Manufacturing, Inc. (“Weather Shield™), Muhler
and Superior (“2007 Agreement”) (Att. B). '

| Background

This ‘is a construction defect case relating to a condominium project located at the
corner of Concord and .Cumberland Streets in Charleston, South Carolina (“Subject
Property”). C&C was the original owner and developer of the property. Superior was
the general contractor for construction of the building shell. (Subcontract, Art. 1, Att. A).
Among othe;s, C&C hired J. Davis Architects, PLLC (“JDavis™) as the architect for the
: project, and Sutton-Kenncrly Associates (‘;SKA”) as waterproofing experts, (Andrews
Dep. p. 24, lines 4-14, Att. C) (Hod\ge Dep. p. 37, lines 10-12, Att. D).

Superior entered into the Subéontract with Muhler to supply and install windows
and doors manufactured by Weather Shield. While the Subcontract c#lled for the
installation of windows, the sbope of that installation was limited to setting windows in
rough openings which were prepared by Superior and/or its subcontraciors. (See the
Affidavit of Ron Sykora,»Att. E) (Andrews Dep. p. 372, line 18 — 373, line 1, Att. C)
(Clardy Dep. p. 436, lines 17-22, Att. F). Muhler employed two different subcontractors,

In the Wind and Warts Builders, Inc., to install the windows. In the Wind also worked as
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a direct subcontractor for Superior by preparing rough openings that included the
installation of sill pans and bucks within the pans, (Lawson Dep. p. 25 lines 1-6 Att. G)
(d., Dep. p. 28 lines 4-8) (Clardy Dep. p. 441, lines 8-18 Att. F (Mr Clardy clarifying .,
that In the Wind was serving as Superior’s direct subcontractor when it was installing
rough 6penings for the windows).

Muhler did not take on any design rcsponsib;lity for the project but, instead,
looked to the architect for design and to theq\;vindowﬂ mgnufabturer, Weather Shiéld, tp
provide installation instructions. Mr. Sykora, Muhler's vice. president of new
constructio‘n saIes,' stated that, “[a]s the supplier of the windows and tl;e installer of the
windows, we look to the design professionﬂ to create an instaliation procgdu:e and detail
-and then we perform ;hat detail procedure, That's what was done here at this project.”
(Sykora Sept 24, 2012 Dep. p. 53, lines 16-21, Att. I-1) (1d., p 61, lines 18-22)> {Sykora
May 24, 2013 Dep. p. 24, line 18 - 26, line 22, Att. 1-2). Mr, Andrews, project manager
‘with Estates Management,' testified that Muhler “adhered to 'thosé instructions,”
(Andrews Dep. p. 37'5, line 18 — 376, line 3, At, C). ’

At some point during a mock-up of a wall, it became apparent that the proposed
method for installing the Windows did not conform to Weather Shield’s installation
instructions. The_main problems involved Window Shield’s requirement that the wihdow
be installed against the buck,hnd an issue with the pans. (Lawson Dep. p- 18, line 22 -
19, line 25, Att. G). In meetings where these problems'wefe discusscd, Brad Lawson,
Muhler’s production manager, confirmed that Muhler served as “the refere¢ between
Superior, JDavis and Sutton & Kennerly,” to “make sure that Weather Shield’s

installation documents were complied with .... So we were there to get these parties to

! Estates Management provided project management for C&C on the Subject Property.
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agree to how they wanted to put it in, as long as it complied with Weather Shield’s

documents.” (Id,, p. 66, line 15 - 67, line 5).

Mr. Lawson testified that, “the design that Sutton-Kennerly and Estates and

Superior came up with, I didn’t have confidence in it that it was going to be waterproof,”

! Althouéh Muhler voiced its objection, it used -the installation design' provided to it
because, “at that point, they're the experts, that’s their building, this is how théy wanted it

put in.” (Lawson Dep. p 184, lines 4-13; Att. G) (Trial Exh. 356, Att. H) Mr. Sykora
explained that Mubhler “just, [was] being instructed how to put Wmdows and doors in.
- Certainly ... this ﬁ;a.mcular installation with the bucks sitting in a pan and attached as
they were in a pan was something we hadn’t seen before, but we’re not design
professionals, We’re not waterproofing professionals. So we wouldn’t be interjecting
what we felt to be a proper waterproofing method.” (Sykora' Sept 24, 2012 Dep. p. 135,
lines 10-18, Att. I-1), Mr. Chip Clardy, Superior’s president during construction of the
Subject Property, confirmed that Suﬁerior simply was “told how to” install the windows
in the bucks that were sitting in the pans. (Clardy Dep. p. 672, line 8 - 674, line 7, An. F
(agreeing that “Superior was told by the aﬁhitect we’re going to use a pan and we're
going to put two bucks in the pan and then we’re going to put the window — attach the
window to those bucks that are in the pan”),

After twenty-five windows were installed, objections were raised by C&C and/or

the architect, and Muhler ,was asked to remove those windows and reinstall them

- following a different protocol. M. Clardy testified that.-the procedure for insta]ling
windows from that point forward came from either C&C and/or the architect, and also

agreed that any problems with the design of how the windows were to be instalied was
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the wspoﬁsibility of C&C and/or thé architect, (Clardy Dep. p.-677, line 3 — 678, line 15,
Att. F) (Sykora Sept 24, 2012 Dep. p. 53, line 16 — 54, line 18, Att. I-1).

Sometime in 2007, the Subject Property began to experience water intrusion
issues, including but not Jimited to leaking at the windows and doors. Weather Shield,
Superior and Muhler entered into the 2007 Agreement, under which C&C is identified as

' a third party beneficiary, to address the issues of leaking windows, 'The 2007 Agreement |
,rcquired,_ among other things, that Superior 'saﬁsfy aﬁy outstanding balances dué to
Muhler related to the subcontract. (2007 Agreement, Section 10, Att. B). Superior has
not complied with that provision of the contract. (See Affidavit of Tali Vereen, Att. J). ‘

The individual units in the Subject Proﬁerty were completely sold out before
construction was finished. (Hodge Dep. p. 60, lines 8-10, Att. D). Control over the
Subject Property was transferred from C&C to the unit owners in March 2008. (Receipt
& General Release, p. 2, Att. X).

Ken Lies was brought on site in late 2008 to develop a “remedy [for] concefns
that were being expressed regarding the windows.” (Lies Dep. p. 9, line 1‘2 ~ 10, line 19,
Att. L). He deveIoM what later became.known as the Ken Lies repair protocol, (Att.
M), which was circulated to all the-parties and then applied to tﬂree windows in 2009.
(Lies Dep. p. 47,.'lines 1-11, Att. L). With some adjustments, the windows produced
generally passing re#ults. (1d., p 47, line 12 - 49, line 21). The Ken Lies repair protocol
did not require removing the windows from their openings. (Id., p. 135, lines 24-25).

In February 2009, Myles Glick was engaged by the Plaintiffs “lo find the causes
of the water intrusion into the exterior skin of the building and ultimately into the units.”

(Glick Dep. p. 25, lines 1-3, Att. N). Significantly, Mr. Glick testified that he was




engaged to examine the Subject Property and provide an opinion as to the problems with
leaking windows, However, on his first trip to the Subject Property, he “immediately
noticed that there was no flashing and called Plaintiffs’ counsel and told him, “I thirik you
got more problems than you do just trying to keep water out of these windows. I think
you got some other problems. So I saw it when ] gotout of my car.” (Id, p. 112, lines 6-
17) (@, p. 552, lines 4-14) (1d., p. 665, lines 1-25). Ultimately, Mr, Glick testified that
there were problems associgted with almost every “trade that touched the building.” (Id.,
p. 734, lines 2-13),

in 2010; the Plaintiffs began filing lawsuits against Superior and C&C, along with
numerous other d‘cfe:ndzmts.2 The Plaintiffs complained about specific issues with various
components éf the Subject Property, including: 1) the Stucco system, 2) Windows, 3)
Wall Sheathing, 4) Brick, 5) Balp’onies, 6) Roof, angl 7) Miscellaneous. (Amended
Complaint, § 49, Att. O). The Amended Complaint alleged numerous causes of action
against Superior and C&C that had nothing to do with the windows and/or Muhler’s work

under the Subcontract. More importantly, a number of the Plaintiffs’ complaints that

were related to windows or leaking are directly attributable to failures or negligence on

the part of C&C, SKA, JDavis, Superior z;ud/or other subcontractors.

C&C filed an Answer which contained a third-party complaint against Muhler.
(Answer of Concord & Cumberland, LLC and Crossclaims against Superior Construction
Corporation; Weather Shield Mfg., Inc. and J. Davis Architects, PLLC and Third-Party

Complaint against The Muhler Company, Inc., et al,, filed June 11, 2010 (“C&C Third-

2 The complaints were later amended to.add parties and other ellegations and claims. For
purposes of completeness, Muhler refers herein to the Amended Complaint of Plaintiff Concord
and Cumberland Horizontal Property Regime, filed June 1, 2012 (“Amended Complaint™), Att.
0), for substantive allegations by the Plaintiffs. '
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Party Complaint”), Att. P). Among other allegations, claims and cross-claims, C&C’s
First Cause of Action alleged that it was entitled 1o equitable indemnity from Muhler, as
well as from other third-party defendants. Its Fourth Cause of 'Abtion alleged C&C was
entitled to contractual indemnity from Muhlef. And its Sixth Cause of Action alleged
C&C was entitled to contribution from Muhler. 4

Suberior also filed an Answer which contained a third-party complaint nam'ingh.
Muhler. (Superior Construction Corporation’s Answer, Cross Claims, and Third Party
Complaint, filed May 27, 2010 (“Superior’s Third Party Complaint™), Att. Q).. Superior’s
First Cause of Action alleged that it was émitled to full 'con_tractual indemnity from
Muhler, among others. Superior’s Second Cause of Action alleged that it was entitled to
:equitable indemnity from Muhlqr.

STANDARD FOR SUMMARY JUDGMENT
Pursuant to Rule 56(c), SCRCP, summary judgmer’nf is appropriate whére “thé
S
pleadings, depositions, answers to interrogatorieé, and admissions on.file, togetiacr with
the affidavits, if any, show that there is no ‘genuine issue as to any material fact and that
_fhe moving party is entitled to a judgment as a matter of law.” Gauld v. O’Shaugnessy
Realty Co,, 380 S.C. 548, 557, 671 S.E.2d 79, 84 (Ct. App. 2008). Once the party
moving for summary judgment meets the initial burdén of showing it is enﬁﬂed to
summm}; judgment as a matter of law, the opposing party must then present specific facts
showing genuine issues for trial. Gauld, 3808.C. at 558-559,671 S.E2d at 85,
ARGUMENTS :

I. Neither the Subcontract nor the 2007 Agreement provides indemnity to
Superior or C&C for their own wrong-doing.
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Althouéh under South Carolina law parties can agree fo indemnify each other for
various types of damages or losses, neither of the agreements at issue here im‘iemn'ify
either Superior or C&C for their own negligence. In South Carolina, “a contract of
indemnity will not be construed to inder;mif){ the indemnitee against losses resu‘lting from'
its own negligent acts unless such intention is expressed in clear and unequivocal

terms.” Laurens Emerg. Med. Spec. v. M.S. Bailey & Sons Bankers, 355 S.C. lV04, 111,
584 S.E.2d 375, 3:79 (2003) (emphasis added); see also Murray v. The Texas Co., 172
S.C. 399, 402, 174 SE. 231, 232 (1934 (finding “broad and comprehensive"” language
was insufficient to prove fhe contract relieved a party from its o% negligence).
Indemnification for one’s own negligence is “not favored in the law,” and because
“[1Jiability on such indemnity is so hazardous, énd the character of the indemnity so
‘unusual and extraordinary ... there can be nc; presumpfion that the indemnitor intended to
assume the responsibility unless the contract pqts it beyond doubt by express stipulation,
and no .inference from words of general ‘import can establish it.” 4] Am, Jur. 2d
Indemnity 16.

Other states are in accord. “Indemnification agreements seeking to indemnify a
party for losses resulting ﬁom th.at party’s own negligent acts are not favored in the law.”

Braegelmann v. Horizon Dev. Co., 371 N.W'.Zd 644, 646 (Minn. Ct. App. 1985). Asa

consequence, an intent to indemnify a party from the consequences of its own negligence

must be explicit and be “spcciﬁcally stated in the four corners of the document.” Cabo
) PRa ‘

Constr., Inc. v, R. S. Clark Constr. Inc., 227 S,W.3d 314, 317 (Tex. App. 2007). In fact;

“if parties intend to include within the scope of their indemnity agreement a provision

that covers losses due to the indemnitee’s own negligence, they must do so in clear and.
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unequivocal language. No inference from words of general import can establish such
indemnification.” Greer v. City of Philadelphia, 795 A.2d 376 (Pa, 2002), quoting Penry

v. Payne, 66 A. 553 (Pa. 1907) (“there can be no presumption that the indemnitor

‘intended to assume the responsibility unless the contract puts it beydnd doubt by express

stipulation™); see also Nusbaum v. Kansas City, 100 S.W.3d 101, 106 (Mo. 2003) (“an

indemnification contract ‘will not be construed so as to indemnify one against loss or

damage resulting from his own negligent acts unless such intention is expressed in clear

and unequivocal terms’”); East-Harding, Inc. v. Horace A. Piazza & Assoc., 91 S.w.3d

547, 551 (Ark. Ct. App. 2002) (a “subcontractor’s intention to obligate itself to indeinnify

a prime contractor for the prime contractor’s own negligence must be expressed in clear

and unequivocal terms and to the extent that no other meaning can be ascribed™);

Hagerman Constr. Corp. v. Long Elec. Co., 741 N.E.2d 390, 392 (Ind. Ct. App. 2000)

(because indemnification clauses indemnifying a party for its own negligence are
disfavored as “a harsh burden that [an inéemnifying] party would not lightly accept,” any
such provision must “stated in clear aﬁd unequivocal terms”); Dillard v. Shaughnessy.
Fickel & Scott Architects, Inc., 884 S.W.2d 722, 724 (Mo;' Ct. App. 1994) (applying
Kansas law) (under general contract construction, indemnification clauses do not
indemnify for “damages caused by the indemnitee’s own negligence unless the
agreement speciﬁAcally states™).

» Because courts require clear and unequivocal language in order to find an
agreement to indémnify a party for its own negligence, “indemnification contracts

claimed to contain these provisions -are construed more strictly than other contracts.”

Maxim Tech.. Inc. v. City of Dubuaue, 690 N.W.2d 896, 901 (Iowa 2005); see also
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Laurens Emerg. Med. Spec., 355°S.C. at 111, 584 S.E.2d at 378-379 (applying “the rule
requiring strict construction of a contrabt céntaining an indemnity proi'iéién purporting to
rel_ieve an indemnitee from the consequenceﬁ of its own negligence”™); see also Mc_Cug
v. Myrtle Beach Indoor Shooting Range. Inc., 364 S.C. i242, 248, 61é S.E.2d 462, 465
(Ct. App. 2005) (contract provisions “that seek to exculpate & party from Iiébility for the
party’s own negligence are not favored by the law,” and z;re strictly construed because
“such provisions tend to induce a want of care”).

. A. The Subcontract does not obligate Muhler to indemnify either Superior or C&C
for their own wrong-doing. :

There are two contractual ’indémnity provisions at issue in this case.l The first is
contained in the initial Subcontract between Superior and Mulﬂcr. (Subcontract, Att. A).
This is the form clause for AGC bocument No. _600, Subcontract for Building
Construction, August 1984 by the Associated General Conﬁ'actors of America. Article
12.1 of the Subcontract provides: |

12.1 SUBCONTRACTOR’S PERFORMANCE. To the fullest extent permitted
by law, the Subcontractor shall indemnify and hold harmless the Owner, the
Architect, and Contractor (including its affiliates, parents and subsidiaries) and
other contractors and subcontractors and all of their agents and employees from
and against all claims, damages, loss and expenses, including but not limited to

! . attorney’s fees, arising out of or resulting from the performance of the
Subcontractor’s Work provided that

(a) any such claim, damage, loss, or expenses is attributable to ... injury to

. -or destruction of tangible property (other than the Subcontractor’s Work

¢ itself) including the loss of use resulting there from, to the extent caused

or alleged to be caused in whole or in any part by any negligent act or

omission of the Subcontractor or anyone directly or indirectly employed

by the Subcontractor or anyone for whose acts the Subcontractor may be

liable, regardless of whether it is caused in part by a party
indemnified hereunder.

10
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(b) such obligation shall not be construed to negate, or abridge, or

otherwise reduce any other right or obligation of indemnity which would

otherwise exist as to any party.or person described in this Article 12,
(Subcontract, § 12.1, Att. A) (emphasis added). Courts uniform]y interpret this language
as not providing indemnification for the indemnitee’s own negligence. See, eg.,
Braegelmann, 371 N.W.2d at 646-647 (interpreting same operative language as not

providing indemnification to the general contractor for its own negligence); Mautz v. L.P.

Patti Co., 688 A.2d 1088, 1092-1093 (N.J. Super. Ct. App. Div. 1997 (finding virtually

identical language did not indemnify indemnitee for its own neghgence but instead
provided indemnification “only to the extent the [indemnitor’s] neglxgence contnbuted to

the loss™); Cabo Constr., 227 S.W.3d at 317-318 (finding same language did not

expressly state that the subcontractor would indemnify the contractor for the contractor’s

own negligence); Brown v. Boyer-Washington Blvd Assoc., 856 P.2d 352, 355 (Utah
e »
1993) (limiting similar indemnification language to damages caused in whole or in part

by acts of the subcontractor); MT Builders, LLC v. Fisﬁef Roofing Inc., 197 P.3d 758,

765 (Ariz. .Ct. App. 2008) (explaining that identical indemnification language created “a
comparative fault or negligence anangcment whereby the indemnitor’s llabmty is l1m1ted
‘to the extent’ it and ns supervisees were at fault ); Frank v. MSI Constr. M@ ., Ine., 527
N.W.2d 79, 81 (Mich. Ct. App. 1995) (construing practically identical language to mean
the subcontractor is liable to the general contxacmr vo,nly “to the- extent of its own

14

negligence but is not requxrcd to indemnify” the general® contractor for the general

contractor’s own neghgencc) Glendale Constr, Servs., Inc. v. Accurate Air Syst., Inc.,

902 S.W.2d 536, 539 (Tex. Ct. App. 1995) (holding that nearly identical language does

not indemnify the indemnitee for its own negligence); Hag'err‘nan,' 741 N.E.2d at 393-394

1
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(similar language in AIA standérd construction form contract does not “clearly and
unequivocally” provide coverage for indemnitee’s own negligence).
As the Missouri Sixprefne Court explained in a case containing language similar to
Article 12.1 of the Subcontract, the “ph'rase. ‘to the e#tent caused’ expresses an intention
to limit the indemnitor’s liability to the portion of fault attributed to the indemnitor ...
The preferred construction of the indemnification provision at issué, one that provides a
reasonable meaning to each phrase of the provisidn, requires nothing more than that [the
" indemnitor] indemnify [the indemnitee] for [the indemnitor’s) negligerice even if [the
indemnitee] participates in part in [the indemnitor’s] negligent conduct. To hold
otherwise would make the'intended expression to limit liability to the acts of indemnitor
meaningless.”. Nusbaum, 100 S.W.Bd' at 106-107. Courts have mﬁtinély beld that the
language “to the extent” in this indénuﬁﬁcation clause means that the indemnifying party _
is liable to the indemnitee “to the extent of its own negligence but is not required to
indemnify [the indemnitee] for [the indemnitee’s] negligence.” Frank, 527 N.W.2d at
81.% This Court should reach the same conclusion here.

B. The 2007 Agreement does not obligate Muhler to indemnify Superior or C&C for
their own wrong-doing. :

' " Even though the 2007 Agreement contains someyvhat broader indenmiﬁc;cxtion
language than the Subcontract, it does not state clearly é.nd explicitly that Muhler agrees
to ind,emnify.either Superior or C&C for their own negligence and/or wrong-doing.
Instead, Section 11 of that Agreement provides: -

11. In the event either Superior or Concord and Cumberland, LLC, are
sued hereafter by or on behalf of any subsequent owner, alleging that one

* In Hagerman, the Indiana court explained that the “phrase ‘to the fullest extent permitted by
law’ is a preservation clause that preserves [the indemnitee’s) rights under the law to the extent
that [the indemnitor] and/or its sub-subcontrators, etc. are negligent.” 741 N.E.2d at 394.
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-or more of the windows and/or doors-do not comply with the original and
amended Contract Documents, or are defectively installed, Mubler agrees
to unconditionally indemnify both Superior and Concord and
Cumberland, LLC against these allegations and will pay all damages
(including reasonable attorneys’ fees) incurred by either or both, as
determined by a court of competent jurisdiction or award of
arbitration, liability incurred by-either or both as consequence including,
but not limited to, costs and attorneys’ fees, any remedial costs of expert
witnesscs, cost of arbitration and all other damages incurred.

(2007 Agreement, Section 11, Att, B) (emphasis added).

First, to the extent this provision purports to indemnify Superior or C&C
“unconditionally,” it is unconscionably broad. See Fisher v. Stevens, 355 S.C. 290, 296,
584 S.E.2d 149, 152 (Ct. App. 2003) (holding that an overly. broad indémniﬁcation

provision “offend[s] notions of public policy™). Although Fisher involved a so-called

exculpatory contract, or waiver, the reasoning applies equally here where the phrase
“unconditionally” is as objectionably broad, if not.broader, as the phrase at issue there,
which released “‘any person in any restricted area” from liability.” Id4

Second, Sevction’, 11 of the 2007 Agreement does not clearly, explicitly or
unequivocally state that Muhler is agreeing to indemnify either Superior or C&C for their
own negligence. Although “formulaic language expre§sly stating that ‘X indemnifies Y

for Y’s own negligence’ is not mandatory,” the “agreement must speak to the

negligence of the indemnitee.” Snohomish County Pub. Transp. Benefit Area Corp. v

FirstGroup America, Inc., 271 P.3d 850, 854 (Wash. 2012) (emphasis added). Here, as
) . ) 2

was the case in Snohomish County, the indemnity provision “does not tell a court ‘cleari y

* In addition, Section 32-2-10 provides, in pertinent part, that “a promisee or agreement in
connection with the design, planning, construction, alteration, repair or maintenance of a building
... purporting 1o indemnify the promisee, its independent contractors, agents, employees, or
indemnitees against liability for damages arising out of ... property damage proximately caused
by or resulting from the sole negligence of the promise, its independent contractors, agents,
employees, or indemnitees is against public policy and unenforceable.” S.C. Code Ann. § 32-2-
10 (2013).

13
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and unequivocally’ that the paﬁics considered the effect of the negligence of the
indemnitee and intended to indemnify for the indemnitee’s own negligcncé.” 271 P.3d at
862. Indemnity provisions promising to .indemnify‘“fror(n and against any and all
claims,” or where the indemnitor assumed “all responsibility for claims assérted by any .

person whatever,” are “general terms” that are “insufficiently clear and unequivocal,” to

provide indemnification for the indemnitee’s own negligence. Cox Cable Corp. v. Gulf
Power Co., 501 So.2d 627; 629 (Fla. 1992). The use of the term “unconditionally”
similarly does not express any intent to indemnify Superior for its own negligence.

Two Texas cases provide ex_ample‘s of indemnification agreements that evidence‘
an express intent to indemnify an indemnitee for its own negligence. See Enserch Corp.

v. Parker, 794 S.W.2d 2 (Tex. 1990) and Atlantic Richfield Co. v. Petroleum Personnel

Ine., 768 S.W.2d 724 (Tex. 1989). In Enserch, the indemnification clause provided that

LW, “Bill” Christie? Inc., assumed “entire responsibility and liability for any claim or
actions based on or _arising out of injurics ... sustained or alleged to have been .sustajnqd
in connection with” Christie’s performance of the contract “reghrdless of whether such
claims or actions are founded in whole or in part mpon alieged negligence of
[Enserch], [Enserch's] representative, or the employees, agents, invitees, or licensees

thereof. [Christie] further agrees to indemnify and hold harmless [Enserch] ... in'rcspect

of any such matters ...” 794 S.W.2d at 6-7 (emphasis added). In Atlantic Richfield, the
Contractor agreed “to hold harmless and unconditionally i;ldernnify the Company against
and for all liability, cost, expenses, claims and damages which [the Company] may at any
time suffer or sustain or become liable for by reason of any accidents, damages or injuries

... in any matter arising from the work performed hereunder, including but not limited to

T
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any negligent act or omission of [the Company], its officers, agents or employees ...” 768
S.W.2d at 724 (emphasis in original). The Court held that the italicized language was
sufficient to give the indemnitor notice that he was agreeing to indemnify the Company
for its own negligence. Id., at 726. The Texas Court di;l not find significant or rely in
any way on the inclusion of the word “unconditionally” in its analysis of whether the
indemnity provision covered the indemnitee for its own negligence.

.'Thc use of the term ‘&l;;condiﬁon,ally" could mean many things® but does not, on
its face, indicate Muhler ever intended to indemnify Superior or C&C for theirl own
negligence. In fact, indemnity agreements are strictly construed against the party .scek.ing

to be indemnified. See Federal Pac. Elec. v. Carolina Prod. Enterprise, 298 S.C. 23, 28- -

29, 378 S.E.2d 56, 58-59 (Ct. App. 1989); se¢ also East-Harding, 91 S.W.3d at 551
(same); Frank, 527 N.W.2d at 81 (construing “the contract most stricﬂy against the party
who is the indemnitee”). . As noted above, indemnification agreements purporting to
indemnity an indemnitee for its own ‘negligenoe are even more strictly construed. Maxim

Tech,, 690 N.W.2d at 901; McCune, 364 S.C. at 248, 612 S.E.2d at 465. Applying this »

construction principle to the( 2007 Agreement»inevitably results in the conclusion that
Séction 11 does not cover Superior or C&C for their own negligence. _

Third, the plain language of the 2007 Agreement provides that Muhler‘ ‘will
indemni-fy.{ Superior or C&C for “all damages (including n:asonéble attorneys® fees)
incurred by either or both as determined by -a court of competent jurisdiction or award

of arbitration.” (2007 Agreement, Section 11, Att. B). This language clearly and -

* For instance, the parties’ intent may have been that Muhler would indemnify Superior or C&C
for the acts of Weather Shield and/or In the Wind-and/or Watts Builders, regardless of whether
Muhler was also negligent. Or, the parties may have intended that Muhler would indemnify
Superior or C&C regardless of whether Muhler was made a party to the suit.

is5
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unambiguously limits démagcs payable under that provision, iﬁcl_uding attorneys’ fees, to
those deterrnineci bya court or' arbitrator. Sée MT Builders, 197 P.3d at 763 (recognizing
that some indemnification clauses limit or 1;estrict losses to those incurred by an award or
Jjudgment). Under Section 11, the term “damages” specifically is modified by the phrase
“as determined by a court of competent Jurisdiction or award of arbitration.” Here, there
has been no court determination of cither Superior’s or Muhler’s liability, which Mr.
Clardy conceded, (Clardy Dep. p. 759, lines 9-16, Att. F), or of C&C’s liability.
Therefore, no obliéation to indemnify cither Superior or C&C has arisen in this case.

4.'I'his Court should hold, as a matter of law, that neither the Subcontract nor the
2007 Agreement indemnifies Superior or C&C for their own negligence, |

C. The 2007 Agreement fails for lack of consideration and impossibility.

Even if -the 2007 Agreement were deemed to provide indemnification for
Superior’s or C&C’s own negligence, which Muhler strenuously denies, that Agreement
fails for lack of consideration and impossibility. As to lack of consideration, Section 10
of the 2007 Agreement provides that:

In exchange for the payment by Superior of all amounts due Muhler in

accordance with the Subcontract Agreement and in accordance with the

terms of the Memorandum of Understanding executed by Superior and

Mubhler on June. 7, 2007, Muhler agrees that it will complete the

i;xstallation of all uninstalled products and accessories promptly upon

execution of this Agreement ...” :
(2007 Agreement, Section 10, Att, B). The referenced Memorandum of Understanding,
dated June 7, 2007 specifically states that “Superior will deliver a check to Muhler for

$120,745.00 immediately upon receipt of” referenced performance bonds. (Att. R).5 The

% In fact, Mr. Andrews characterized the 2007 Agreement among Superior, Weather Shield and
Muhler as a “payment agreement.” (Andrews Dep. p. 297, lines 4-8, Att. C) (see also Affidavit
of Todd R. Meyer, Esq., dated May 7, 2014, 95 8, 15, Att. S (explaining that one of the purposes
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performance bond was delivered by Muhler but Superior has never made the promised
_payment. (See Affidavit of Tali Vereen, Att. J). As Muhler was never paid pursuant to
this promise, the 2007 Agreement lacks consideration.

It is important to note in this respect that Mr. Sykora explained that Superior
failed to tlmely pay Muhler even before “any problems with the windows and doors and
we were induced to get into this agreement so that we would get paid for the work that
we had already done.” (Sykora Sept 24, 2012 Dep. p. 164, lines 15-19, Att. I-1).
Superior “was withholding payment prior to any window tests. They weren’t paying us.
They weren’t .perfqrming their portion of their contract. They theﬁ — once the water tests
came up, they used that as an excuse not to pay us any more monéy, but they were in
default ... way before the tests.” (Id., p. 167,“ lines 7-15). Mr, Clardy confirmed.
(Clardy Dep. p. 478, line 3 — 479, line 17, Att. F (explaining that in January of 2007,
Muhler had not been paid and Mr. Clardy did not know of a reason why Muhler was not
paid at that time)) (Id., p. 480, lines 19-24).”

Furthermore, actions and positions taken by Superior and/or C&C made Muhler’s
performance under the 2007 Agreement impossible. Muhler agreed “to remedy any
defects in the installation .of the windows.” (June 2007 Agreement, ASection 5 . Att. B; see
also Section 9 (Muhler agreeing “that in the event of any future windc;w or door failure or
defect in installation, that Weather Shield will repair or replace any defective window or

door, and Muhler will repair any other component of the building damaged in the process

of the 2007 Agreement was to address “Superior’s failure to pay Muhler for amounts due
pursuant to its construction subcontract,” and that Superior’s promise to pay amounts due “was a

crucial component of the deal”)).
7 Muhler also was never paid for the 25 windows it was instructed to remove and reinstall so that

the bucking configuration could be aliered. (Sykora Sept 24, 2012 Dep. p. 122, lines 2-13, Att,
I-1).
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of repairing or réplacing such window or door installation”)). Even though Mr. Lies
developed a protocol for repairing the windows that proved to be successful, (Att. M
(Protocol)) (Lies Dep. p. 262,."lines 22-25, Att. L) ® Muhler was not allowed to execute
that repair protocol. Thus, Muhler was placed in & position that it could not resolve this
issue. See Payne v. Melton, 67 S.C. 233, 45 S.E. 154 (1903). | |

This cdurt should hold that neiti;er Su’peﬁor nor C&C are entitled to
indemnification under the 2007 Agrecment because of lack of consideration and
impossibility, |

IL \Superior’s and C&C’s equitable indemnity claims fail as a matter of law
because neither party can prove they have “clean hands.”

Although both Superior and C&C allege that they are entitled 1o equitable
indemnity from Muhler, (C&C Third-Party Complaint, Y 99-100, Att. P) (sﬁperior's
Third Party Complaint, § 105, Att. Q), neither Superior nor C&C can prove that they did
not contribute to the failure of the windows and doors at the Subject Property. Therefore,
neither Superior nor C&C has clean hands, which is a prerequisife for establishing
entitlement to equitr;ble indemnity. “Equitable indemnity cases involve a fact pattern in
which the first party is at fault, but t_he second part is not. [citation omitted] If the‘second
party is also at fault, he comes to court without equity and has no right to indemnity. The
. most important requirement for the finding of equitable indemnity is that the party
seeking to be indemnified is adjudged without fault and the indemnifying party is the

| one at fault.” Vermmeer Carolina’s Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 63,

* The only leak was the result of an area where “the sealant didn't quite cure.” Mr. Lies
explained that they had to go ahead and test it without the sealant cured because they “were on a
time crunch. The owner wanted us out of there ... the owner, Dr. Mather I think his name was,
was very anxious to have us done and out of there.” (Lies Dep. p. 262, line 14 — 264, line 11, At
L). _ . . ,
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518 S.E.2d 301, 307 (Ct. App. 1999) (emphasis added); see also Otis Elevator. Inc. v.
Herdin Constr. Co., 316 S.C. 292, 295; 450 S.E.2d 41, 43 (1994) (equitéble indemnity is
permissible where an “innocent indemnitee ... has been sued by_ a third party™); Grifﬁn v.
Yan Norman, 302 S.C. 520, 527, 397 S.E.2d 378, 382 (Ct. .App' 1990) (the party
claiming equitable indemnity must be “totally innocent of wrongdoing” and free “from
any fault”). |

As noted above and explained in more detail below, C&C hired both the architAect,
JDavis, and the waterproofing cxﬁert, SKA. Acﬁong by Superior, JDavis and SKA "
contributed to the water intrusion issues, and are responsible for damage caused to the

windows and doors themselves.

A. Superidr and C&C contributed to the Plaintiffs’ alleged damages, both in genefal
and specifically with respect to the windows and doors.

Mr. Glick reviewed . Paragraph 49 of the Amended Complaint, which tracks
closely with tﬁc issues raised in his expert reports, and opined that each one was the
result of design deficiencies, contract administration® and/or construction. (Glick Dep. p.
671, line 2 - 680, line 9, Att. N). In his most recent deposition, Mr: Glick 6pin'éd that the
architect and general contractor missed numerous opportunities to see and correct issues
with the Subject Property, including‘the windows. “Those are contractual obligations and
the contractor didn’t do things right and that’s wel! documented and the architect didn’t
catch things that were wrong and that’s documented because we wouldn’t be here today.

If no one violated the standard of care, we wouldn’t be here today.” (Glick Dep. p. .682,

% For his part, Mr. Clardy blamed the architect for failures in contract administration “when the
windows were at issue ... quite frankly, they just disappeared from the job ... I don't recall ...
there being any architect appearance on the jobsite to assist in working out the problems, making
sure that we were, in fact, meeting their intent of the plans.and specifications.” (Clardy Dep. p.
589, line 10 - p. 590, line 4, Att. F). ;
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line 22 - 683, line 22, Att, N) For example, _inst‘allatibn of tﬁe Weather Shield windows

' into a ban'ier-system, aé opposed to a drainable system, was not only a violation of the
. Weather Shield installation instructiqns, but also a violation of code. (Id., p. 688, line 20
- 689, line 16). Mr. L.G. “Skip” Lewis, Suberior’s forensic expert, was in agreement,
opining that “the biggest criticism™ he had of the building design drawings was that they
“ba.;;ically combine elements of drainag_e systems in barrier systems,” which was not done
in “a competent manner,” whic}: ran “the risk of encapturing unintended drainagc or -'
water within ... the cladding system,” {Lewis Dep. p. 289, line 6 — 290, line 14, Att. V).
There is overwhelming evidence and testimony that Superior failed miserably in

its role as General Contractor for the Subjecf Property. Mr. Glick was highly critical of
Superior’s management of the construction of the Subject Propeﬁy: “1 say-this not lightly
but ...'I don’t.think there was any management or supervision because of what’s out
there .... I’'m not sure but, I mean, the stucco problems and the brick problems, that’s
Construction iOl." {Glick Dep. p. 738, line 14 — 739, Att. N); Mr. Sykora agreed that
Superior did not provide adequate supervision on the project: “the superintendents not
keeping the various other subcontractors well supervised ... extension cords coming
through windows and doors, and windows and doors being left open, _‘On other projects
that I've been on, typically at the end of the day, there’s somebody at the contractor level
that would 36 through the building, close everything up for the night, if anything had
been left open. Most projects today — or over the last few years — that I've been involved
in typically don’t allow windows and doors to be open.” (Sykora May 24, 2013 Dep. p.

77, lines 5-14, Att. I-2).
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Mr. Andrews testified that there were concerns aboﬁt Superior being able to
adequately staff the Project. “There was issues that came up during the construction that
[Superior] just didn’t have the right manpower to bring in the resources as they fell
behind, or didn’t seem t‘o. I’'m not sure why they made the decisions to do what they
di.d.” {(Andrews Dep. p. 31, line 23 ~32, line 8, Att. C), The minimal ndmber of-change ‘
orders in the Project was “atypical. It’s a picture into the lack of_resources to get things
organized.” (Id., p. 73, lines 2-7). Mr. Andrews testified that, other than Superiqr’s
supervisor, Johnny ‘Barfield, “fe}verybody else was either a subcontractor’s employee or
a temporary ldbor force that they hiredkto buy carpentry work from, labor to clean. up the
project, various tasks that they tried to tackle completely with temporary labor.” (1d., p.
331, lines 3-11). Vince Hooa! a consultant hired by the developer (Estates Managemenf)
to investigate cbnstruc;tion problems at the Subje'ct'Property, echoed these criticisms,
indicating that the project was understaffed: “There were no cfaﬁsmen or carpenters that
were employed by .Superior,” and *“no foremen to assist '[Superior’s]. superintended on
site...” (Hood Dep. p. 26, line 22 —A28, line 11, Att, T) (Id. p. 37, line 23 - 38, line 14
(citing a lack of skilled labor/carpenters, on the project)). \

‘Mr. Hood explained that the problems with Sup'er’ior’.s management of.the project
went deeper than Superior's staffing problems:

Q: Tell me how they go deeper.

A: Well, when you have work that needs to be done and subcontracts have. not

been written. When you have material — important matetial that needs to be

delivered, you don’t know what the delivery dates are and you don’t even have
copies of the submittals that would have been approved by the architects or
engineers. You don’t have copies of those on site, you don’t know when the

material’s coming or whether it’s even been ordered. ‘Subcontracts for certain
installations that were not written or, if they were, the superintendent on site did
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not — was not aware of who it was. Just numerous problems and flow of
.information problems.

Q: If you had to grade Superior’s performance for Concord & Cumberland, what
grade would you give them? '

A: It would be, at best, a very poor grade. If you want to call it a D, D minus.
Very little support from the home office, which you would expect. Apparently a
cash flow problem since ... a lot of subcontractors ‘are not being paid on time and
walking off the jobsite. A lack of planning. And the project manager was
overwhelmed with the other projects and really didn’t pay much attention to this
_ project. : : : .
(Hood Dep. p. 39, line 9 — 40, line 13, Att. T). Another problem Mr. Hood identified was
“that not all of the subcontractors had current plans on site.” (Id., p. 69, lines 5-10).
"‘Superior’s failures as General Contractor directly contributed to water intrusion
problems. For Qxarhple, Mr. Andrews testified that, when they examined a balcony that
had been installed improperly, they “found fhat the waterproofing system that Superior
had put in, that they had poked a hole in the waterproofing membrane as it'Was being
-required to bridge over a void ... that one hole, which was a persiStgnt leak.” (Andrews
Dep. p. 143, line 17 — 144, line 2, Att. C). When asked about Superior’s response
afterwards, Mr. Andrews indicated that Superior admitted. “the quality of the
workmanship was extremely poor and negligent.” (Id., p. 283, line 16 — 284, line 13). |

B. Actions taken by Superior, C&C,’ and/or their direct subcontractors (other than
Mubhler affected both the installation and performance of the windows.

Mr. Lies was critical .of the design the architect used to incorporate the windows
into the building cnvelope, saying he did not believe “it was cox’nplcfefy thought out, Sol
do have criticism of the design in that respect ... and Iet me be specific on that. I don’t
think there was a good f)lan ... of what the final detailing was going to.be prior to ...

Muhler and their subs gefting out there to start installing windows. I think it was kind of
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made up on the spot in the preconstruction meeting.” . (Lies Dep. p. 147, line 23 — 148,
line 10, Att. L).- Mr. Lies noted that the pans under the bucks were not back sealed,
which allowed water to pefcola,te in, and there was “too big a gap between the back 'of the
pan and anything you could reliably seal against,” In addition th&e was no positive slope
to the pans, “[s]o you have a water collection device that you put into your,design to
collect incidental water, but it has nowhere to go.” (Id., p. 149, lines 1-22). Mr. Lies also
opined that “[tlhere should have been some instruction on how to attach the buck, what
size screws, what spacing, how 10 attach that buck to the opening.” (Id., p. 161, line 15 —
162, line li). Superior’s Chip Clardy asserted that “there were significant design defects
in the plans that were given to it for Concord & Cumberland,"’ that related to “the design
of the window installation,” as well as to the exterior cladding. (Clardy Dep. p. 671, line
18 — 672, line 5, Ant. F).'°

In fact, in defense of his own company, Mr. Clardy testified that the problems lay
not so much with Superior’s failure to coordinate the work properly but, instead, pointed
the finger at the architect and developer:

Majority 1 think on this project was in a failure of the project -to be

designed correctly and the contract documents to be complete and clearly

show how the project was to be properly constructed .... That’s the design

issue .... I think that performance wound- up being significantly integrated

to the design problem to the point that it did have a significant ripple-

down effect .... I pretty much agree that it is a step-down process. If the

owner and architect don't provide -adequate documentation to the

contractor, the contractor doesn’t provide adequate documentation to the

subcontractot, then it’s going to be exactly what we got here.

(Clardy Dep. p. 722, line 12 — 723, line 14, Att, F).

'* Theresa Hodge, the 30(b)(6) designee for C&C, confirmed that the architect came up with the
sealant detail to resolve the problem that arose when they realized that Weather Shield’s
installation instructions said that pans were not tv be used with the doors. (Hodge Dep. p. 66, line
8 - 67, line 11, Att. D).
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N Mr. Andrews recalled that the window installation was delayed becal_xse Supérior
did not ha\(c the rough openings, the bucks, ready in time. (Andrews Dep. p. 274, lines

v20-25, Att. C), Sequenéing the subcontractors was the general contractor’s responsibility
and Mr. Andrews testified that “Superior did a very, very, very poor job of getting &é
subcontractors‘ éequenced in, the right materials and the right equipment, the right

- products in at the rightvtivme.” (I_d_, p. 281, line 11 — 282, lin-e 3). As a result, some
windows were installed in the brick without their fins, (d,, p. 282, lines 5-22).

Mr., Lawson testified that Sup;ribr used temp labor, which he described as “very
incompetent,” (Lawson Dep. p. 174, line 20 -- 175, line 21, Att. G), to install the bucks.
“We wouldn’t install the window until the buck was corrected, so we were seeing pdor
workmanship, and we would have to make them correct it sometimes two or three times
before we would install the window.” (1d., p. 183, lines 2-6). -Mr. Sykora explained that
Mubhler advised Superior when they -cncouﬁtered bucks that were not sqﬁare. (Sykora
May 24, 2013 Dep. p. 50, line 14 - 51, line 12, Att. I-2).

Mr. ngson testified that Muhler installed the windows square and plumb and
indicated that events that occurred after instgllation‘ may have caused windows to becomé '
unsquared, unplumbed and/or unleveled. (Lawson bep. p- 103, line 15 — 104, line 10,
Att. G). Mr. Sykora testified siﬁ;jlarly. (Sykora May 24, 2013 Dep. p. 51, line 13 — 52,
line 25, Att. I-2 (testifying that only one window was slightly out of square but it was
adjusted to within the accepted tolerance)). Mr. Glick agreed that it was possible that the

“windows were installed plumb but having wood bucks s:ttmg in pans that were constantly
wet would warp the wood and cause the window to “go out of plumb and square.” (Glick

Dep. p. 754, lines 3-19, Att. N). Mr. Lies added that the use of pressure-treated lumber
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for the bucks may have contributed to the problem “because that's not a real stable —
dimensionally stable wood,” (Lies Dep. p. 70, line 20 — 71, line 6, Att. L), concluding
that it was “a bad idea to use Womanized or pressured-treated lumber, because that stuff
is never straight. It curls and warps as it dries out” ({d., p. 163, lines 1-5). Evén Ms,
Quigley, a senior associate with Stafford Engineering, admitted that, although she
criticized the windows for being out of plu_mb, (Quigley Dep. p. 182, lines 14-16, Att. U),
she could not state that the windows had not been installed plumb and square. dd., p.
413, lines 6-9). Nor could Mr. Lewis state that the windows had not been plumb and
square when instélled. (Lewis Dep. 348, lines 13-22, Att, V). .

Mr. Glick explained that the leaking around the windows is the result, in part, of
the design and location of the 'pans.' (Glick Dep. p. 728, line 7 ~ 729, line 7, Att. N) (Id.,”
p. 731, lines 6-24). When asked about the architectural detail for the pans underneath the
windows, Mr. Glick stated, “[h]ow they’re used in the details, in other words, a pan —
there’s nothing wrong with a pan but how it’s detailed, that’s a problem and then how it’s
built is even wor*_sc."’ (d., p. 727, lines 2-5). Superior was résponsib]e for installing the
pans under the windows. (Hodge Dep. p. 148, line 23 — 149, line 7, Att. D). Mr.’
Andrews testified to problems with getting Superior to. install the pans properly.
(Andrews Dep. p. 168, lines 1-25, Att. C) (see also Trial Exh. 356, Att. H (althiough the
pans were at the site and each was labeled “for the opening that it fits ... Superior is using
any pan that comes close and hammering it into the opening. Many pans are being
damaged ...”)). Significantly, in order to cormrect the pan issula, the windows would have

to be removed and replaced even if there was absolutely nothing wrong with the
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windows. (Glick Dep. p. 732, line 3 — 734, line 1, Att. N) (Clardy Dep. p. 670; Jlines 12-
18, Att. F) (concurring).

Mr. Lies testified that, during the testing process, they observed water peneﬁation
between the window and the buck,"‘[q]uite often,” and atfributed that “[pJossibly due to
the-waterprooﬁng.” (Lies Dep. p 315, line 25 — 316, line 9, Att. L). JDavi_s, SKA,
and/or other entities other ti:an Muhler were responsible for waterp'r'ooﬁng. (See Sykora
Mz;y 24, 2013 Dep. p. 25, line 24 — 26, line 22, :ML 1-2) (1d., p. 97, lines 5-17) (Id., p.
119, lines 9-11). .

Mr. An&rews also explained that the subcontractor for the stucco exterior was
provided the window defails because that subcontractor would have “installation
responsibility towards any subsequent MMngs that are integral with the stucco system to
help remove water ... from inside the wall cavity to the outside face of the stucco.”
(Andrews Dep. p. 59, line 12 — 60, line 8, Att. C). Mr. Andrews testified as to the
importance of the windows being flashed properly so that they could drain. (LQ,‘ p. 43,
lines 1-7). It ‘was Mr. Andrews’ understandingv that Superior and/or its stucco
subcontractor “would 