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by the subcontractor or anyone for whose acts the

-including reasocnable attorneys' fees incurred by either

other than the subcontractor's wofk itself, close
parentheses, including the loss of use resulting
therefrom to the extent caused or alleged to be caused in
whole or in any paft by any negligent act or omission of

a subcontractor or anyone directly or indirectly employed]

subcontractor may be liable, regardless of whether it is
caused in partbby a party indemnified hereunder.
vSubparagraph B: Such obligation should not

be construed to negate or abridge or otherwise reduce any
other right or obligation or indemnity that would
otherwise exist as to any party or person described»in
this article 12, period, end quote, and this is the only
ind?mnification provision in'the entire subcontract.

| Now, turning to the indemnity agreement —-
€xcuse me, the June 2007 agreement, at paragraph 11,
States the following, quote: 1In the event either
Superior or Concord & Cumberland, LLC are sued
nereinafter by or on behalf of any subSequentVOWner
alleging that one or more of the windows and/or doors do
not comply with-the original and amended contract or are
effectlveLy 1nstalled, Muhler agrees to unconditionally
1ndemn1fy both Superior and Concord & Cumber land,
L1C against these allegations and will pay all damages,
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‘consequence including but not limited to cost and

- and then turned to a number of cases —-- there were a

. number of cases that Muhler cited that do actually

15

or both as determined by a Court of competent
jurisdiction or award of -arbitration.

lLiability incurred by either or both is in

proceeds, .any remedialICGStﬁmdf:éxpert,witnésses,‘eegts
of arbitration, and all other damages incurred, end

. Muhler had. focussed on the language in the
original subcontract to the extent caused by, which it

also says to the extent caused by in whole or in part,.

support their argument, but the thing that we mostly take
issue with is that the Court states in its order that the
Courts in the United States uniformly -- and I'm
paraphrasing -- uniférmly interpret this language to
exclude indemnification for one's own negligence.

- - Well, actually, it's not uniform at all. If
anything, it's Very closely divided, and if you look at
the cases that are cited by -- that are cited by Superion
and cited by Muhler, it's almest a 50/50 split, but my
argument, we would.argue as we outlined in cur motion to
reconsider, it's a Slight majority actually in favor of
Superior's argument that the clause stating that, quote,

regardless of whether or not caused in part by any party
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agreement being stated as the scope of recovery and that

be reconciled with only to the extent caused by in whole

indemnified hereunder, end quote, is a clear indication
that the concurrent negligence of the party to be
indemnified is included within the scope of the
indemnification. |

Now, I was -- we presented this argument
before the Court at oral argument. The language stating
"to the extent caused by" clearly conflicts with the
language of the indemnity agreement that says all

damages -- that you can't have all damages in the 2007

or in part., Those two are not reconCllable Because the
June 2007 agreement by its terms states that it prevails,
that overcomes that argument. ' |
Now, even aside from that, the cases that we
have p01nted out, a number of those cases have pointed
out even aside from the June 2007 agreement, that still
has been interpreted by a nﬁmber of Courts. 1It's still
good law today, hasn't been checked, still satisfies that]
agreement, but what it boils down to is that the Court is
faeed with a custom situation. .
This is a decision that will never be able tg
be compared to other decisions that are only ruling upon
one discrete form language in the AIA or the AGC. This

is a context where you start with one of these paragraphs
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- that it does.

- Nistad will explain to the Court why it is that they

but you have to reconcile it with the June 2007
agreement, and after that reconciliation, then that end
product has to be decided as to whether it meets the

clear and unequivocal standard, which Superior has argued

Muhler, in its opposition to the motion to
reconsider, has- repeatedly stressed also thé claﬁse the
performance of the work or services, trying to -——
claiming that it's-a différence but then never explaining]

what, in fact, that difference is, and I'm sure that Mr.

point that out, but the performance of the work includes
the end product of said work.

So I don't understand —— I don't understand
why Muhler is stressing, quote, the performance of,the-
work and -— for example, on page three of Muhler's
opposition, they're looking at the indemnification
provision under Washington Elemeﬁtary School District No.
6 and noting that the indemnification may reccver damages|
arising out of or resulting from the verformance of the
werk, end quote, and that same language appears iﬁ the
Camp, Dresser & McKee case and the‘Gunka case.

~ And they state, In contrast, a subcontractor
at issue here only promised to indemnify Superior from
and against all claims, damages, losses, and expenses,

1
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‘ no dlstlnctlon that matters here whether it's the

what portions related to any particular scope.

including but not limited to attorneys' fees arising out
of or resultlng from the performance of the
subcontractor' s work.

' It appears to me that Muhler is trylng to
make a dlstlnctlon between the performance of the
subcohtractor s work and the performance of the work, hut
with the feets being presented.before the Court here

today and the claim being presented by Superior, there is

performance o‘ the work or the performance of the
subcontracter's work,

| Superior is not seeking any damages from
Muhler that relates to any of the other settlements or
other portions of the work that Superior separately
settled. Superior has a separate and discrete settlement
with the plalntlffs that is specifically for claims
arlslhg out of or resu]tlng from windows and- the doors.
That's a specific amount.

So the only work at issue here is the
subcontractor's'wOrk, 50 if we were —- now, the
distinction of the eubcontragtor's work would be
important;'Your Honor, if Superior had made a large

Zemp sum
settlement of all clalms, and it was not deliheated as to

global settlement with the .Plaintiffs, a

[
/
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- work would have traction here, but because we have a

parties that there is a problem. This is not a case

If that was the claim that Superior was
bringing forth here, the distinction of the performance

of the work and the perfOrmance-of_the subcontractor's

distinct window and door settlement for which Superior
had to pay for the windows and doors of the Muhler
Cdmpany manufactured by Weather Shield, that is the basis
of the claim. - There's no other —- there's no other
portion of the work for which Superior is seek
indemnification.

Also too in comparison of the two —-- in
reconciling the fwo agreements, the subcontractor and the
June 2007 settlement agreement, the 2007 settlement
agréement.lowers the bar as to what gets Superior through
the threshold of being able to be indemnified. It merely
says that allegaﬁions; being sued for allegations of
nonconformance, aré not what's triggered a failure to
indemnify bécause the pafties, at the time that they're
negotiating that agreement, had a present knowledge of .
oroblems and issues raised. |

It 15 fully within the contemplation of the

where the parties are conducting routine business,
executing formal contracts without any amendments in

advance of a contract without any knowledge of ahy

1006
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- as well as Superior and everyone else involved, that

‘ethe June 2007 agreement comes forward, it's Clear that

the lanDL 18, We don't. want. to get sued at all

, reconciling of the two agreements is the key claUseg

- regardless of whether or not caused in part by party

problems. That's an entirely different scenario.

This is a scenario where Muhler is on notlce,

there is a present problem in the beginning of 2007

invokvingﬂw&ndéWSYféilihg~inst&“lation:fests; arfd ‘when

The June 2007 settlement agreement doesn't
even use the term negligence at all. It uses the term
allegations. ' It's the very act of being sued that then
triggers that obligation.

THE COURT: I'm going to get you to wrap up
so I can hear from Mr. Nistad.

MR. MAJURE: And another aspect of the

indemnified heréunderL : |

Yes, Superior is -- Muhler argues that we're
focussing on that clause. Yes, we do. The.reason why we
do is because there are Courts all across the country
thét focus on that language, and focussing con that
language state that that allows a party to be lndemnlpled
for its own concurrent negligence.

In addition, that key portion of the languags

is not altered by any other aspect of that 2007

1007
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agreement.. That 'portion still remains unchanged. Muhler
argues that we did not raise that issue at oral argument
or before the Court, but we adamantly contest that.

That was one of the key issues that we were
taising in addition to the fact that the two agreements
had to be reconciled into one, and if'the Court requires
us to order a transcript to substantiate that, we will do
S0, N

"Thank you, Your Honor. r

THE COURT: "All right. Mr. Nistad?

MR. NISTAD: Thank you, Your Honor.

I think T need to start out with just putting
this all in context about what standard we're looking at,
examining the contracts. The standard is clear. I think
I read to you a definition way back last year that
unequivocal means without a doubt, so if you‘were giving
the jury instructions about a standard, judges always
stand there and mention, -ever so slightly, and then in
Ccriminal court’ it's a little bit harder, but here, what
Superior has to prove is that the damages of Superior are|
clear and unequivecal and without a doubt.

So if ybu were standing in front of a jury
you would have to say; Superior has to do this. It's got
to go all the way to the bottom. There's no doubt, and

the whole scales flip over. It's obvious, We don't have
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against the wall halfway. We've argued about this a lot,

- those contracts that by themselves and together don't

'document where they have a settlement that is just about

16 |

- in the design and we followed their instructions. So

that here. o
- What we do is we have contracts that we
argued, took two days to.argue all this, and we gave you

documenrits that are stacked u probably in your office
P

clearly say, without a doubt, that Muhler has o
indemnify Supetior for Superior"s own negligence, and
that's what they're. asking us to do.

Now, they say they have this separate

windéws, but we contest that that's an inaccurate
reflection of what's really being settled, and we aiso
éontest that they have iesponsibility for the window
problems, and they do. Muhler installed -- because the
window prbblém‘is not just the window and then sticking
the window into the rough opening. The window problems
leap across into areas of the wall that that go beyond
what Muhler's SCope of work was, and Muhler —- I'mean,

Concord & Cumberland and Superior were actively involved

they're involved, active negligence, in the window
installation. |
Then -- let me try to get back on track, So

as far as what their settlement of the plaintiff is, they
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-responsible for Muhler's contribution to that part of the

negligence. We're not indemnifying them for our own

- install those windows. We're not indemnifying ‘them for

paid X. We contest that they're entitled to

indemnification for all that because we should only be

negligence. We're not indemnifying them for the

negligence of the subcontractors they hired directly to

the subcontractors hired by Concord & Cumberiand who
later modified the windows and contributed to the
problems with the windows. We're only responsible for
Muhler's contribution to the problem, and that's it.

And then. the scope of their indemnifibation,
they want all attorneys' fees, and they;ve eliminated
some entry of bills here and there that they said.
obviously don't involve windows at all. It might be
something related to a roof, but there's lots of entries
in their bills that they're seeking to be reimbursed for.

| - They're reviewing the pleadings from a stucco
manufacturer. We didn't install stucco. We didn't
design. how the stucco goes on. We didn't ménufacture the
stucco, but just 5ecaUse the stucco might be involved in
the overall cladding of the building, which the windows
are a part of, we should pay them their attorneys' fees
for defending the whole case, and so what we're asking

is, it's th a trigger for a jury to defend. That's a
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- manufacturer's negligence, for the HVAC's negligence, and
- tab for things that we had nothing to do with.

‘motion to reconsider?

the whole duty to irdemnify.

question of fact. L

 What we're saying is if 1ndemn1f1cat19n is
owed, the scope of that indemnification itself, that
Muhler indemnified Concord & Cumberland for its - for
Muhler's negligence and not anyone else's. The scopé
that they're asking for is Muhler indemnified them for
Muhler's negligence, for Concord & Cumberland's

negiigence, for Superior's negligence, for the stucco
there's no -- it's basically Muhler's eating;the,whole
THE COURT: How does all that impact the

Well, it just goes to fairness of what the
scope of indemnity is. Mr. Majure said before that the
2007 agreement lowers the bar, and our duty of indemnity
triggers when there's allegations, and there's a couple
things about that. That's just a duty to 1ndemr11fy
That's not what this discussion is about. We're talking
about what the scope of that indemnity is.

The duty to indemn fy is there's an issue
about whether there's even a duty to indemnify because of]

breach of contract and other issues that might eliminate

For this argument, we're assuming there is a
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language is different. If you look at cases that have

duty to indemnify as to what is the scope, and so he
mlght be right that the 2007 agreement lowers the bar,
but for our argument of what is the scope of that
indemnity, it has to eliminate the bar. There has to be
no question at all. The contracts have tc say Muhler
must indemnify Concord & Cumberland or Concord &
Curberland"s own negligence, and the contracts just don't
say that.

| In the language that we focus on in all thesed
cases is this to show that -- the cases that Superior
relies are language that is different than the language
that is in odr contract. What we have to focus on is
those cases that use the same language that is in our
”ontracts, and in all those cases, the language and the
1nterpretat*on by the Court is consistent with your
ruling that there is -- Muhler's entitled to partial
summary judgment and does not have to indemnify Concord &
Cumberland for its own negligence, Superior. We have to
settle it ' | |

So to focus on the language in my memo is to

show that the cases that are relied on by Superior are

not appropriate for our case because that contractual

the same contractual langquage, those rulings are

consistent with your ruling.
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THE COURT: All right.

MR. NISTAD: The approach you took, you know,
after two days of looking at it, I think we took every
approach possible, but I think we should point ocut if the
2007 agreement is cohtrolling and you found the 2007
agreement is not clear and equivocal, there's ndthing you
can do to resurrect the whole argument;

Looking at the 2007 agreement, there's
nothing in that language that is remotely close to saying
that Muhler has to indemnify Concord & Cumberland --
Superlor, sorry. I confused the case name, as I refer to
it all the time with the party I'm focussing on right
now. If you look at that 2007 agreement, it says if
there are allegations about the window or window
installation, we owe indemnity,

Well, that's fine as long as the complaint
that was filed iny focussed on the windows and the
window installation. What we have was a lawsuit that
attacked almost every element of the construction. It
wasn't just a case about windows.' It was a case about
stucco. It wes a éase about brick. It was a case about
Stone. It was a case about HVAC. It was a case about
the roof. It was a case about the design. It was a case
about the administration of construction, and you

cannot -- Concord and Superior are just lumping all this
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into one thing and trying to have Muhlet'pay for it all
and trying to have Muhler completely absolve Superior for
all its wrongdoing, and one of the reasons why Trident
has left the job, from what I've heard, is that once they
opened up the walls and really saw all that was there,
there are massive problems with construction.

~ Superior got this thing wrong from day one,
and there's ample testimony from one of the
administrators who came to watch the building go up, and
I think he was hired directly by Concord & Cumberland.

He was asked, Did Supericr get anything

right? And he said, I don't think so.

But now they want -- Superior'wants 99

percent of their attorneys' fees paid by Muhler, and they}

want $800,000, I think is the number that Superior paid
the plaintiffs allegedly for the windows, and they also
contributed to major problems with the windows as
alleged.

And so all we're saying is at this peint --
it's not that you're not ruling-there is no duty to
indemnify. That's for trial, and you're not ruliing --
what you're doing is ruling on the scope of what can be
awarded, if there is indemnity required, and that scope
is just Muhler indemnifies Superior for Muhler's own

negligence, and there is ample case law that says that is
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standard of care, the standard of review that must be

start from the back and go forward. I don't have to show

_believe that is clearly recoverable under the end .product

- of the two agreements.

the credible way, is that -- - and this is, you krow,
contract interpretation.

It's a question of law for the Court, and the

clear and unequivocal language, reverses the situation a
little bit on how the appellate Courts would look at it.

It's not that there's a question that T
consider just a question of fact or he construes it as a
question of fact, he has to show there is-absolutely no
question of fact that it is élear and unequivecal. 1It's
Superior's burden of proof( and they haven't dohe that.

THE COURT: All right.

MR. MAJURE: Your Honor, to start with, I'11

a question of fact as to how a contract is supposed to be
interpreted. That's a questlon of law, and two-=thirds of]
what T heard was a plea for the subcontractor to be
rescued from 1ts contract.

Superior haq al&o stated from the very
beglnnlng that the relief that it was seeking in its
motior for partial sumnary judgment was to have the award

as to the pOrtiQn paid and settle indemnity because we

As to the attorneys' fees, the representation]
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~ issue of the legal bills is what we've requested from the

that 99 percent of Superior's legal bills are being
presented here is just‘pétently false. I went line
through line for hours and hours carving things out of

the bills, but the issue is, is that Your Honor -- the

very beginning, that that be heard in a damages hearing,
o) we'reqnot asking the Court as to the portion of legal
fees for the Court to gavel it down and give us the whole
amount. We're submitting those for the Court's
consideration, and those will still have to be subject to
a damages hearing after the Court grants Superior its
summary Jjudgment.

THE COURT: Let me ask you this -

MR. MAJURE: Muhler still gets to fight that
another day. | -

THE COURT: Let me ask you this: TIs it
Superior's contention that reading thé two agreements
together,'Superior is entitled to be indemnified for its
own --

MR. MAJURE: For its concufrent negligence,
yes, and we say that it does meet the clear and
unequivocal test. And also the law says that you have to
look at these agreements in the context of how the
parties entered it, and the context of the June 2007

agreement is very critical,
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" then examined to see if that meets the clear and

doesn't meet it, and therefore you got nothing, and, Youn

‘through 10 in the subcohtract compare it to items 1

Parties with knowledge of active issues,
comlng to the table and reaching its agreement, that
context is important. But still, the analysis is that

the two.agreements must be reconciled and the end product]

unequivocal test.

THE COURT: And you're saying I didn't do
that.

MR. MAJURE: Yes.

. THE COURT: I did not reconcile it.

MR. MAJURE: The order examines each

separately and then says this doesn't meet it, this

Honor, we submit that that's not -- that's respectfully,
Your Honor, not the right approach because the agreement
says the subcontract controls except to the extent the

agreement changes, so you have to start with items 1

through 10 in the agreemeht, see which ones negate or
alter the others, and, then look at the end product and
only after looking at the end product do you make a clear
and unequivocal analysis,

And it is our argument, as we set forth in
our motion to reconsider and teday, that once those two

agreements are reconciled and then examined under the
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"¢attorﬁéy53ffégsj-that's still going to have to be --

:'that*s.Still going ‘to: have to be heard.

. line of cases. . This decision will stand uniquely apart
" explain all these facts to them?

explain these facts to them in a way that they understand

clear and unequivocal standard, it meets that standard.
And it's concededly & very ¢omplicated approach, and if

Your Honor would. like’ fig. to draft a proposed order

----

Attorneys' fees will be heard and argued upon
after summary judgment, and, again, this is a custom
situation. If this case went to the Supreme Court, the
Supreme Court would not be able to simply look at all the
other cases that we said and look at‘the subcontract
agreemeﬁt, ignore the 2007 agreement'and how it changed

it and say we agreemwith this line of cases versus this

from any others because it has --

THE COURT:" How are y'all ever going to

MR. MAJURE: I'm sorry, Your Honor? -
THE COURT: How are y'all going to be able to

them? .

MR. MAJURE: I just hope that the lights on
the table are somehow not working very good that day,
Your Honor, is all I need to say.

THE COURT: Well, we're going to get some
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clear and unequivocal language. in the contract.

lunch, so any‘final words?

| MR. NISTAD: Mz, Majuré said we have to: look
it at it im: the context of ﬁhé_ﬁay CQntEaGtS'were
entered. That's parol eﬁidence, and I think if you're

doing that, you're certainly not meeting the standard of

THE COURT: Well, I guess that is a means of;v
determining the intent of the parties.
MR. NISTAD: But if you have to determine the
intent of the parties, that standard requires clear and
unequivocal language in the contract, so I don't see
how --
‘ 'THE COURT: What problems the parties are
attempting to address when they enter into the agreement.

MR. MAJURE: But, Your Honor, you don't have
to resort to parol evidence if the agreements do not
adequately address —-

MR. NISTAD: We're talking about an ambiguous
subcontract at that time. It's ambiguous. Tt's not
unequivocal. |

“MR. MAJURE: If‘parol evidence is then
required, then summary judgment is not appropriate at
all, for either side.

THE COURT: But y'all agree that parol

evidence is not required and the Court does not have tc
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.question:. I'm not saying that's what I'm considering.
| another point to maké or nok.

think if you didn't examine the contracts as a whole last
: year, I just don't see how that's possible, and I think
|- we need a chance to argque that approach additionally.

time examining those contracts, as I'll have to do again,

of hearings we had that day and all the briefs we

figure out intent of the pafties.
MR. MAJURE: And the June 2007 agreement has
a integration: clause..

THE COURT: All right. I just raised the

Just clarification.

MR. NISTAD: I can't remember if I had

THE COURT: What's your thought about his
proposal to draft an agreement? Where would y'all
disagree?

MR. NISTAD: A lot of places.. Everywhere. I

THE COURT: I recall spending quite a bit of

apparently.
~ MR. NISTAD: I think the exhaustive two days

submitted attacked the problem from every angle, and so,
you~know, it might be that the order needs to be‘
rephrased é little bit} but T think ultimately the
conclusion was always that there is not clear and

unequivocal language, no matter how you read these

1020
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'Cumberland

contracts, to show that Muhler indemnifies Concord &

THE COURT: The Courts universally agree that
I'm restricted to my own evaiuation. I'm not saying
universally; |

R, NISTAD: Right. The term "uniﬁersals"
might have been wrong. Maybe there is some language that
contradicts -~ when you have two Courts . contradicting
each other about how to interpret a clause, there's doubt]
there., '

THE ,COURT: Are any of those Courts in South
Carolina?

MR. NISTAD: No, Your Honor..

THE COURT: That's the problem;,

MR. NISTAD: Yeah, So if it‘s,‘you know, allj
along, you were using those cases as some guidance on how
you interpreted the contract, ultimately that's what the
order was. You're looking at the language in these
contracts in making a determination. Is it clear and
unequivocal language? And just using those other Courts'
analysis as some guidance on your own interpretation, but]
I don't thlnk you were bound -- you dldn t thlnk you were
bound by any --

THE COURT: Well, on‘this particﬁlar one —-

and I need to ponder it some more, and if y'all want to
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-decision.

mental framework is moré on M#. Brown's, so I -have to .get

‘I think we've got to get some lunch.

. brezak?

~granddaughter dancing in the Nutcracker in Alexandria,

write a letter or whatever and give it your best shot,

I'11 be happy to receive it and then just make a
But, frankly, on the recorisideration, my

there on this one, so —- _

MR. NISTAD: If you waﬂt to hear from us riord
in a couple weeks that would be -- '

THE COURT: It would be in letter form.

MR. NISTAD: Yeah, but, I mean --

THE COURT: Well, I would still rather read. '

what you,haveatO«sayéﬁather thanwtry to sort it all over

again because I can focus a 1little béetter, but right now

MR. MAJURE: No arguments from that, Your
Horor. B

THE COURT: What else do you have before we
_ W |

MR. BROWN: We have a motion by Ms. Varnade
to. exclude. testimony,” and that ends my involvement. I

hesitate to interfere with Your Honor's lunch. I have a

Virginia at 1:00 tomorrow, ‘and I was going to leave here
and try to go. ,
THE COURT: Does that force you to agree with
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her?

| MR. BROWN: I would have to stay, Your Honor,
but if you want, I can certainly do it —- I don't think
this one i1s going to take longﬁ Maybe it is, but if it's
going to take a while, we'll wait, if you can address it.

THE COURT: I don't know. Ms. Varnado?

MS. VARNADO: I mean, I don't know exactly
how long it will take; 'I mean, it's probably at least 20
minutes, I would gﬁess, |

THE COURT: We're only going to take a quick
half hour or so.

MR. BROWN: That's fine..

THE COURT: Otherwise, I won't be listening
too well.

MR. BROWN: Let's take a break.

(Recess takén.)

THE COURT: Is it your turn yet?

MS. VARNADO: Yes. This is Weather Shield's:
motioﬁ to exclude the new report opinions and testimony
of a newly named witness, Mike Parker and of Ms. Quigley.

THE COURT: Is that a relative term or —-

MS. VARNADO: Let me give you the background,
and you can put it into context.

The deadline to name liability expert and

provide final opinions was October 12th, 2012.
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| -order has been issued changing.those deadlines. There

| project, various aspects of the project. He's listed as

~ to testify about any possible window water leaks contract

THE COURT: Okay.

MS. VARNADO: And that was for the August
20th, 2012 scheduling order. The discovery deadline in
this case was July 8, 2014.

THE COURT: Discovery deadline July 20147

MS. VARNADO: July 8, 2014. No subsequent

has been no motion by counsel for Concord & Cumberland
Superior to alter the scheduling orders, alter those
deadlines.

There was a witness who was first listed,
Mr. Pérker,zMike Parker,-as a fact witness, and he was
hired because -- he was hired by Concord & Cumberland.
He and his company, SKA, were hired by Concord &

Cumberland during the process to advise them. about the

a fact‘witness. He was not named as an expert witness
until August 27th, 2014, so that was after the deadline
to name liability experts. '

Weather Shield didnft objéct at the time
because Mr. Parker had been deposed on July 28, 2013,vand
in that he testified that he had no opinions about the
cause of leaks or defects in the wood windows.

He said he hasn't been retained as an expert
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or to'render any opinions about Weather Shield preducts.
He said whiie his company performed water tests on the
Weather Shield slabs at the Concord & Cumberland project.
He had not done the work necessary to Iormuiate any
opinions about the windows.

He hadn't been asked to formulate any party S
duties or breaches of duties, and he confirmed that ~-
and Mr. Brown, during the deposition, walked through the
test that Mr. Parker's company had performed and asked
nim some questions about the tests, mainly factual
questions: Did you follow the standard? What tests did
you use?

-And then he asked Mr. Parker general
questlons about what can cause a window to leak. So when
I was sitting down with Mr. Parker, he confirmed that
whiie he responded to a general question about general
characteristics of windows, but legally he was not in a
position to testify to a reesonable degree of certainty
most probably as an engineer as to the causes of.leaks at
a window or door project and whether the window was |
constructed with a proper amouht of sealant,

So he at that time clearly was not being
offered as an expert on liability for windows. Now, in
July of 2014, he's served with the repo t by Mr. Parker

saylng that ke S now come up with opinions on Wlndows,
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~deposition, and in his deposition, nothing was abocut the

he's done some additional work, and he's listed by both
Concord & Cumberland and Superiof in July and Bugust of
2015 as a new expert.

They listed him as expert, but not on the
windows, because the only thing that he was tc be

testifying about was what he testified to in his

windows. Even so, first of all, naming Mr. Parker as an
expert in August of 2013 was béyond.the scheduling order
cf August 2Cth, which put the deadline to name experts in
Octobér of 2012, and Mr. Brown will argue thaﬁ that
somehow went away, that that schedulingvordef somehow
didn't mean anything, but when Weather Shield filed an
amended expert designaﬁion in 2014, Superior filed a
motion to exclude Weather Shield's expert, because it was
not timely made, and we worked out that issue, but {
Weather Shield withdrew the damages expert because it was
in violation of the existing scheduling order.

'So that scheduling order has never —- even i
the subsequent amendea scheduling orders, none of them
have gone back and extended the deadline to name
liability or damages experts, for that matter, so naming
Mr. Parker is in violation of the scheduling order by
years. Second, it's in violation at this point, and the

way the parties went about it, it is in viclation of the

1026
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beginning because he was involved in the construction.

there was ample time throughout discovery to ask for. the

parties to allow a window to be removed so that

rules to promptly amend thé interrogatory responses.
They knew Mr. Parker was doing this work before the close
of discove;y, yet failed to notify'Weather‘Shiéld or
Muhler that that was going on by amending theirv
interrogatory responses. : ’
| They waited months and months and then
surprised Weather Shield with this report, long after
discovery was over. . That meant Weather Shield had no
opportunity to name any opposing'witnesses, had no
opportunity to engage in any discovery thatlwould be
hecessitated by this new report.

' This case has been going on for a very long
time, and.there have been years yéars and years of

discovery. And Mr. Parker was known to eVerybody at the

There is no reason if they intended to use that man as an
expert théy didn't name him timely.

Mr. Brown is alsovgoing to say the reason
they did this is because the building was now under
construction and so they could go back in there and get

new evidence, the alleged defects in the building, but

Mr. Parker could do the Very same tests that he does, or

vVery same examination that he does that he did in his
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report. Nobody asked. Nobody inquiréd about that, but I
have been in cases, other cases, with Mr. Parker whefe he
has requested that a window come out. A window has come
out, and he has done the same kind of thing, so it was an
option that was available during the discovery period,
and they didn't take us up on it.

N So. at this point, years later, after the
close of discovery, after the_closé and times to
appropriately name expeft witnesses, now we were
surprised with Mr. Parker's'repdrt, and it was very
bizarfe, Your Honor, because normally in these
construction cases, when an expert is going to do an
inspection, all parties are notified. When an expert is
going to do -- once:litigétion is going on, when an
expert is going to do testing at the site or do a
destructivertest'or take something apart, everybody is
invited to bring their experts.

| There was no notice to Weather Shield or
Muhler that this was going to take place, and nc notice
that any cf the work had been done; again, even though
the parties knéw, even though Mr. Brown's client, Concord
& Cumberland knew, prior to the close of discovery that
they were intendinq to name a new witness, they didn't do|
it until after the close of discovery when theAreport

came out.
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- the windows, so they would not be prevented from putting

And, Your Honor, based en'ﬁhe violation of
both the scheduling order and the Rule 33(b) requirements
about timely supplementlng your discovery responses,
Wedther Shield is asking for the sanction of, and what is
just fair, to have Mr. Parker's testimony of this new
evidence, this new report, excluded from the trial.

And when the Court does that, it looks at
several'factofs that come from a case named Jumper v,
Hawkins. One is the type of witness involved, and here
it's an expert witness, They're using the man as an
expert witness, and as far as a fact w1tness or what he
testified to in his deposition, Weather Shield would havel
had no objection to that being used. d

And, once more,.they had other witnesses that

they have listed that would testify to alleged defects in

forth their case by virtue of not having~Mr. Parker. The
content of the evidence emanating from the proper witness
is the second prong of the Jumper ﬁest; and the evidence
coming from Mr. éarker that should be excluded, what he
did, Your Henor, is take windows that were removed. f£rom
the building, take them apart; doors, take them apart,
all of this is stuff that hadn't been done before but
could have been done before.

The explanations for the failure or refusal
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-exist‘anymore,vand the second thing he says is that it

‘additional funding that —- the additional money spent now

to comply with the order, well, Mr. Brown says that the

first scheduling order doesn't mean anything. It doesn't

was a new opportunity, but just because it's a ﬁew
opportunity, Your Honor, does not mean that that is a
valid explanatibn for waiting. They had the opportunity
to perform. They just didn't take advantage of it for
whatever reason.

What's more, if you remember, Yoﬁr Honor, we
were going to try there case way back, last year, |
practically. Well, it was last year when Mr. Pierce had
nis issue and then Mr. Nistad had his issue. All of thig
new investigation by Mr. Parker took place long after
that time, so the parties are not in the discove*y phase,
the partles are in the trial phase, and addlng on to .
this, to the preparat;on, is prejud1c1al to Weather

Shield in terms of the surprise that was provided, the

to engage in discovery.
If it is. true that Mr. Parker is timely named
or that there is no séhed“ling order or that a scheduling
order that says discovery is over doésn'tvsay what it
means -- doesn't mean what it says, then Weather Shield
needs to be doing a lot of discovery. We're going to

have to get records from Mr. Parker. We'll have to go
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down and get records from this new construction, and for
that reason, you know, why don't we just fill in any gap
we want with this case? The thing is wide open then, and|
it;s not what was supposed to happen ir this case, and
it's not the posture the parties were in. »

| And so importance of the witness's testimony,
again, Mr. Parker is not the only witness that these
people could use to put forth their testimony about the
alleged defects in the windows, and, again, what is
significant is all the deadlines have passed and there
Was no notice 6f any testing or any additional work to be
performed. The prejudice is the additional money that
Weather Shield will have to spend to either —- to
discover this case, or, if discovery is over, then
Weather- Shield is definitely hampered, but there will
need to be additional discovery in order to allow Weather
Shield not tc be disadvantaged by this new evidence.

In addition, Weather Shield objects to the
information generated by this new testing}'by Mr,
Parker's testing, to be used or relied upon by any. other
witness, including Christine Qpigley, who is an expert
that was designated by Superior who now works for Sutton
Kennerly Associates and was involved in the testing and
was made aware of it, and so, in addition, that simply

would be putting it in through the back door, and that
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evidence just -- it should be excluded. These folks can

testify to what they want to testify to about that, and
Mr. Brown may argue that Weather Shield wants to say to
Mr. Parker, well, you didn't do the work you need to do
8O0 your opinions aren't valid. Well, he testified in his
deposition he was not going to render opiniéns:about
windows. |

So as long as Mr. Parker is not rendering
opinions about windows, then we don't'have to get into
the point of whether he did any work or not to render the
opinions. On the other hand, Youf Honor, if you believe
that this should gdrforward, that thisvevidénce should be]
allowed to come in, then Weather Shield requests that the)
scheduling crder be altered so that discovery can be |
open, that Weather Shield be allowed to name additional
liability and damages witnesses, and proceed with the
discovery néceSsary to address the new matters brought
forward by this additional evidence.

THE COURT: Thé new matters being what agaih?

MS. VARNADO: Opinions by Mr. Parker
concerning alleged defects with the Weather Shield
windows. Mr. Parker made‘destructive_tests. He looked
at the documents. He looked at the wrong documents, he
looked at the wrong picture, and has drawn wrong

conclusions.
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‘Honoer, but.what's more, 1t'§ not proper, and it causes

at}beyondrlaﬁe~ There is no6 need -~ there was no need to do

Andrews case, that this is an appropriate ‘sanctich and it

THE COURT: It seemed like he didn't want it,
if they did all that.
MS. VARNADO: 1It's a waste of time, Your

everybedy to ‘erigage in the need to engage in.additional

_diSEoVery’ana-thé*timé has. paSSed It is late. It is

thls, other than they decided they wanted to fill in a
gap, I guess.

_ But the point is; Your Honor, this is in
violation of the scheduling orders and the rules, and T

think under this situation and under the case law, the

1s appropriate te‘exclude this testimony from this
witness and to exclude any other witness from bringing
this testimony in through the back door.

THE COURT: All right.

MR. BROWN: Thank you. It's going to take a
few minutes to work through all this. It reminds me of
the lawyer joker and I don't know if it's on TV, but the
lawyer cbjects to the evidence and the Court asks for
grounds and the answer is, It hurts my case. )

Let"s go back to Mr. Parker. Mr. Parker's
we1l-xnown to Ms Varnado. She's faced him in a numpber

of window cases. He is clearly a qualified expert and
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along with the factual information, and ‘those parties'

consultant in regard to water and Windows. T believe he
assisted Pella in preparing the installation instructiong]
for their windows.

Interestingly, in the small world side of
things, if you recall the discussion this morning,
Concord & Cumberland hifed these people who helped design
the windows: That's Mr. Parker's company.:

They have been a participant in the case, and
they are no different than the owner. of the company or

the contractor who has a superintendent who has expertise

witnesses have always been able to testify to their
expertise and use their expertise to provide opinions.
N - A retained expert is what the rules |
contémplate aé to being notified.‘

Let's go back to Mr. Parker's history, aside
from the facf that everybddy knew he was involved with
the pfoject from its conception. Oﬂ 11/17/2010, he.was
identified by Superior Construction Corporation's answers
as having issued‘severai sets of revised plans and specs
without any waterprocfing systems. He conducted several
site inspections of exterior envelope waterproofing
systems, conducted a number,of‘exteiior envelope site
inspections during original éonstruction.

THE COURT: What date are you reading now?
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| recommendations.

she added Carl Pierce as her expert with regard to the

- attorneys' fees, well after the date in the order,

MR. BROWN: That's interrogatory answers on
November 17, 2010. ©n 9/5/12, and this is the sister
company tQ*Céneord,‘identifiea.Mr. Eérkef.is-gxPecpeé te’
testify regarding his investigation of the window |
installation on behalf of Concord & Cumberland and the

results of any testing it performed and remedial

Now, he was identified in the context of
testifying regarding ihﬁéstigéti@ns~a§ te the windows,
which involves expertise. Now, what is interesting is
that Ms. Varnado swears to the validity of the expert, oﬁ;

the date for identifying experts, but on July 2, 2014,

Now, what is apparent from this, was_the
order extended? No. I don't say she waived anything.
We all knew that the case had been continued. We all
knew the case is going forward at another time: We've
all got a year to wait. Ms. Varnado knew we were still
supplementing. She identified Carl Pierce. Carl Pierce
is the person who's subject to the mction to guash that
she wants to call to testify.

Did the parties and the Court all recognize
that we are starting over, we got a new trial date?

Sure. I didn't object to her notification of Carl Pierce
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- -scheduling -order was. issued, was Jesse Kirchner and all

case?

a year or two later.

THE COURT: &t the time that the ériginal
in thé case at that time, or was that after they left the

MR. BROWN: They were ip the case at that
time. The case then changed to a different case, which
is the collection, and the cross-claims on thé
settlement.

THE COURT: Subsequent to the scheduling
order? ‘

MR. BROWN: Yes, sir. Now, let's go over
Mr. Parker's testimony in 2013. Let me read what he said
in regard to Ms. Varnado's questions. |

- THE COURT: When we contacted you about this |
hearing, I was ftold there was no‘courtroomsmgya;lébme,fwe;
wouldn "t have any place to go but a small ¥oerm ih a
corner someplace. Weeks always start 6ut that way, but |
Friday evervbody is available, but go ahead.

MR. BROWN: - Are you in a position to testify
to a reasonakle degree cf certainty most probably as an
engineer as to the cause of leaks at Concord & |
Cumberland?

I don't know any more than I've just

testified about.
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He did not say,. I don't have an opinion.

THE COURT: Say that again?

MR. BROWN: I den’t-know any more than I have
jest testified about. I'm sorry. I can't-hear'you I
don't know any more about the windows and doors other
than what T just testified about |

Now, the qguestion then was asked, Are you in
a position to render testimony that there's not a proper
amount of seaiant?

I don't know for a fact there is or is not.

Now, the testimony he gave me predicate to
that had to do with window testing he had done in '08 and
'09, and you're an expert, that you're recognized as an
expert when you're giving opinions about window testing
and its results. Nobody had any problem with the fact
that he was an ekpert at that time. _

He testified to a number of situations, a
number of tests. Based on those observations, can you
tell me whether any water was observed leaking through
the window itself during this test at 3.5 PSS?

There was water coming from the top of the
aqua portion of the window, and then also he's got five
or six -- there wae a horizontal transom leak, so a lot
of these leaks, three of these leaks, were within the

window unit themselves. Unless we're going back 100
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years in regard to products law, that is a failure of the
window, and that indicates that the windows are
defective, and hé was giving opiniocns without objection,
without surprise, as an expert talking about his testing
seveh, eight, or nine times, all showing leaks.

THE COURT: I missed that 100 year opinion.

MR. BROWN: If we're going back 100 years in
products law, and I can't claim that the product was
defective without.Saying what was doné on the assembly
line Within the plant, then maybe Ms. Varnado has a
point, but the windows in the agreement were stated to be
merchantable, and that is a position of the condition of
the window as it performs in the field.

And Mr. Parker testified, along with other
witnesses -- Ms. Varnado is right, there are witnesses
lined up to testify these windows leaked and were
defective and did not perform, but he's testifying as an
expert. He's been identified as an expert, and
Ms. Varnade knows he's an expert and she participated in
this depcsition. |

He did not said, T don't have an opinion. He
said I've told you all I know about the windows.

THE COURT: And he has since found out more
or ==

MR. BROWN: Yes.
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by a unit owner. I guess we could have gone to court and

ripping the windows out, we had the opportunity, and it

THE COURT: All right.

MR. BRCWN: Now, Ms. Varnado asked him the
question, Look, have you checked -- let me back up. He
gave in his opinion an absence of sealant applied in the
factory is something that could have lead to these leaks.

| Her question was, Have you verified that?

And his answer was, No, I haven't.

THE COURT: Let me ask you, is the-
predominant issue in the case, whether the windows are
defective, still at issue?

| MR. BROWN: Yes. Here is what happened after
that testimony: We settled}the case. The homeowners
have their money, and they gg about fixing the building,
and we learned they were removing windows and carrying
them downstairs to the Dumpster.

Now, before this,‘these'buildihgs are owned
and the unit dwners own them, and we don't have the

prerogative to simply walk in and rip out a window owned

gotten an order and then ripped it out, but we did not
nave an option of simply saying, Ma'am, we'"re going to
tear out your three windows this afternoon and test them.

But once the case is settled and'Trident is

became apparent now is a very good opportunity to answer
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Let's go look at the windows in more detail.

somehow, and she has had since July 15, 6 months ago, the

Ms. Varnado's question: Is there or is there not
sufficient sealant?
We made arrangements with Trident and the

owners, as could Ms. Varnado or anyone else, to say,

Mr. Parkér did that., It took a while because
of the difficulty of meeting, trying to schedule. He
evaluated windows, and he w;ll answer the question
Ms. Varnado asked, Have you verified whether there is
enough sealant in the windows?

He can now answer that question, and
Ms. Varnado would like to try the case and says,

Mr. Parker, you don't know anything about those windows
and how they're manufactured, do you?

And his answer is going to be, Oh, yes, I do.
I had the opportunity to take them apart.

She would like to exclude that opinion

chance to take his deposition. We've offeréd him for
deposition. We consented immediately to her taking his
depcsition. We have given her uates fcr his dep051t¢
We have asked her to go ahead and take it.

She has declined to take it and didn't want
o take it and refused to take it until Your Honor heard

the motions, and there are reasons for that, but it's
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- prejudiced because we have to take all these depssitions.

- is provided —-

.going to try thls case, and it's not a new witness. The

12 |

_deposition, and then he can say not only are they

~over, that the windows tbemselves were leaking, I could

recent now, but it is simply answering a question she

crying wolf to come in here and say, We've been

She's intentionally delayed it so she can

come in here and argue prejudice. This is -- that report

THE COURT: Does that make new a relative
tetm, éﬁlhimﬁbeing.awneWJwitnéss?
MR.. BROWN: It was new on JUly 15th it is

seven months old, eight months old, on the day we're

subject matter is the central issue in the case.
| THE COURT: More thorough impression of an
existing —-
MR. BROWN: More thorough impression of a

prior~opinion,‘answering a& question she asked in the
defective and not only did I document over and over and

not tell you exactly what the manufacturing defects were.
She's right, There is copious evidence of
bad windows, but this answers the question that she
asked. We gave it to her six months ago. It will be
seven months before the trial. There is plenty of case

law allowing that type of recent testimony. 1It's not
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showed leaking through the windows.

-look at it, take it apart, evaluate it. Ms. Varnado had

already had and is further developing the central issue
in the case and is simply following up on testing done
not only by Mr. Parker, by architectural testing, by
people's visual observations. I think the plaintiffs

show that there were 23 window tests, and 21 of them

THE COURT: How many window experts do y'all
plan on me listening to in Jénuary?

MR. BROWN: I think we have one by
deposition. We probably have four or five available. Do
we want you to hear them all? I don't think we need to,'
but what we're trying to do with this is to take
advantage of an opportunity.

Thére are windows sitting in‘the Dumpster.

You can go up today to try to pull those windows out,

the same opportunity to do that. This was a special
arrangement we made. This is trying to take buildings
apart, available to anvbody.

Now, there is evidence available to the Court
to consider to answer the question. There's been plenty
of time to prepare for it, evaluate it. She could go
today because that building, I don't think, is finished
and do the same thing.~

THE COURT: Are,peoplé still living there?
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~within the discovery period. She's taken his deposition.

This is simply the same issues in the case but a little

new witness. Nobody's comp7a1ned The case ought to be

. and Superior filed a motion to exclude those witnesses,

- MR. MAJURE: 1In phases, Yoﬁr Honor.

- THE COURT: T was telling a story earlier. T
was’ parklng down on that street, and the workers were
kind of waving me around, telling me where to park. I
was tempted to téll them I was in charge of this
building. I didn't say that, but I could tell they were
going through a major situation.

MR BROWN: In summary, I won't belabor it.

Mr. Parker's been around. He's been identified well

1.

more investigation because the windows are iying in the
Dumpster, and he's got the opportunity to answer the
questiQns:

There 1s no preiudice whatsdever, and we héve
all treated that discovery, that witness deadline, as
basically in the past because we got a new case that's

being continued. Ms. Varnado took advantage of naming a

tried on the merits.
Thank you.
THE COURT: Ms. Varnado?
MS. VARNADO: Your Honor, I named new

witnesses. I named Carl Pierce and I named Rich Moore,
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- our experts on liability and damages by that date in

' is testifying to reasonableness of attorneys' fees, a

the primary issue was just the buildings themseives and

and we discussed it --

THE COURT: Mr. Majure?

MS. VARNADO: Mr. Majure did, saying that it-
was beyond the cdeadline, and I withdrew Mr. Moore because

the scheduling order said that we were requiréd to name

2012.
Mr. Moore was going to testify to damages.

Mr. Pierce is not testifying to liability or damages, he

different issue, and there was no deadline for that
within that 2012 scheduling order, and Mr. Majure,
Superior, withdrew the motion, and we resolved it that
way. v '

So Weather Shield did not pursue anything in.
violation of the 2012 order, and when‘it was.pointed out
to us that naming him would be in violation of the
scheduling order, we withdrew the witness. If, however,
that scheduling order date means nothing, we wculd like
to bring that witness back.

. THE COURT: I think the reality of it is the
scheduling order was put in place when the whole case was

in place and not that these issues were ancillary, but --

the claim of the homeowners at that time, and then, of
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course, I was aware that these were other issues.

someone in to something that evidently existed three or

- argue, it sounds like y'all are experts on -- and then I

I thlnk that for the Court to lock anyone
into a schedullng order that's almost three-and-a-half,
four years old, it —-- I mean, c1rcumstances change, and I

don't know of any case where I would favor locking

four years ago versus having the partles continuing to
work on the case to bring whatever Lpdatea lnformaulop
they might. have, and I think that seems to be the type of
situation we're deal ing with. _

That's not to say you should or should not.
have agreed with Superior who caused you to withdraw a
witness,“énd,.of course, at some point all of this wiil

become pretty cumulative anyway. If I llsten to'y a7l

hear the experts on top of you all and then you tell me
in addition there is four experts, ’
You know, I don't know how much the —— T knod
it all matters, because T have to evaluate credibility o
ail the evidence, but I don't see why this witness should
be excluded, based on what I've heard at this point.
MS. VARNADO: If that is the case, what is
good for the goose is good for the gander, and Weather
Shield shculd be able to bring in new experts if it wants

to.
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THE COURT: You know, at this point, we have
finally, hopefully, a fixed trial date for this case to
go ahead, and, you know, T certalnly understand what you
mean, but I hope you're not saggestlng you'll need it to
continue to find more people. |

MS. VARNADO: That's not what I'm suggesting,
Your Honor, but, I mean, Weather Shield files this motion|
to ekclude this witness promptly after —

THE COURT: Well, you indicated you've been
trying to get to hear you and things that happened, and
this case has been —— this is just amazing, as long as
we've been dealing with it, and I'm ready to puf it to
rest and strike it from my list at some point.

' MS. VARNADO: TIf you are not going to exclude
the witness and the new téstimony from this witness, the
new evidence from this witnéss[ we respectfully ask that
you allow Weather Shleld to name any expert that 1t needs
to name as long as it won't delay the case.

THE COURT: The Judge hearing the case —- I
mean, y'all were doing preparation and have to act and
counte* ct at a certaln point, I certainly agree with
you that if someone names a witness and you delayed
discovery, I certainly respect that, but now seven months
have passed, aﬁd we're two mohths -— I guess two months

or so before trial, you know, you find someone else you
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‘certainly have a right to respond and have an opportunity

~ that if that becomes an issue?

'trying to get the information to you, trying to make his

want to bring, then they'1ll be behind the eight ball and
responding to your witness, but if someone else namés a

new witness or had them and offers a new opinion, you
to respond, so does that signal the way I would rule on

MS. VARNADO: I think so.

THE COURT: I think you have a right to, if
you find someone who disagrees with him. I don't know 1if]
he's the leading expert or what. If he finds someone
more persuasive than he and the case hasn't been heard
yet, I'll be here to hear what every one has to say.

MS. VARNADO: As a result, we need to get
documents. We need to have additional discovery as long |
as it won't be hampered —-

THE COURT: Well, Mr. Browh says he's been

witness available, trying to do this, trying to do that,
and so I'm with you, so youvrequited him to de all that.
MS, VARNADO: Not just limited to Mr. Parkér,
because that hampers my client, and so I want to say that
discovery_is not ended and that we are able to engage in
the discovery needed to address the new evidence.
THE COURT: All right. Who wants to comment

on that?
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» MR. BROWN: I said in our response that
Concord & Cumberland consents to Weather Shield -
conducting reasohable.discovery by way of deposition or
in writing into'the information included and opinions
expressed by Mr. Parker. ,

Now, I did that in August when I replied to
her motion. If she wants to go find another witness,
that's fine. My client and I would like ﬁo get rid of
this case too., If she wants to find ten witnesses, fine.
Just get it to me some time prior to trial. There's no
new facts in this case.

THE COURT: = All right. So your motion is
granted to reopen discovery. '

MS. VARNADO: Thank you, Your Honor.

THE COURT: Whatever y'all —-

MR. NISTAD: Does that apply to everyone?
These issues touch my client too. I have a window expert]
who has always had opinions about the windows, what was
done to them. Those give him new information, and he
will perhaps have additional opinions.

THE COURT: That épplieé to you perhaps more
than anyone else becausé‘you were out of éommission for 4
while, so you --

MR. BROWN: Your Honor, we will cooperate in

any way we can in order to get this case prepared.
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| Virginia.

THE COURT: Okay. Who's going to draw an
ordet on that? |

MR. BROWN: I will. | .

THE COURT: Get Ms. Varnado's approval of it.

MR. BROWN: I will.

THE COURT: That clears you out to go to

MR.’BROWN: Thank you, Your Honof.
THE COURT: What else do we have?
'MS. VARNADO: Your Honor, I have a motion to
compel against Safeco. 4 |
: MR. MAJURE: One -point of clarification, Youn
Honor? We are in agreement that this disposition
resolves both the motion to exclude opinions and
testimony of Michael Parker as well as Christine Quigley,
or is that also --
MS. VARNADO: It's kind of moot if Parker
testifies to it.
MR. MAJURE: All right. So you regard the
moticn as resolved. '
. THE COURT: All right.
MR. MAJURE: Okay.
MR. BROWN: Just to state my position, I
think.what's coming up, the motion to quash has been

continued.
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MR. MAJURE: Yes.

MR. BROWN: Anything else?

MS. VARNADO: Motion to compel.

. MR. NISTAD: There's a motion for a
protective order that Mr. Majure filed about his
deposition. We talked about that a second ago.

He refused to answer some questions,

Mr. Majure did, when I tcok his depcsition. I have no
problem with his refusal at this point, so those specifig
objections —- I'm not asking him to answer them later on,
and then there are objections in that deposition.  That
was part of the relief he requested, but we'll deal with
those at the trial when we designate specific lines.

If there's an objection to those lines, we
can deal with them at that time, so that would take way
too long.

MR. MAJURE: Your Honor, I agrée with Mr.
Nistad's representation that if there are any residual
issues that need to be addressed on that motion, since
we're going to resume, we're going to reconvene in.
Kingstree the week of the 14th with the motion to quash,
I would recommend, Your Honor, that we just end like
that. '

THE COURT: Handle the —-

MR. MAJURE: Any residual issues that might
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- Tiot ariswered our: suppleméntal réguest to —-

fr MR.'BELCHER: That's correct.

be -- perhaps Ms. Varnado might have as to the motion to
exclude. Is that acceptable?

MS. VARNADO: Sure.

THE COURT: Because the remaining motion is a
motion to .de what?

MS. VARNADO: A motion to compel.

THE COURT: To compel what?

MS. VARNADO: This is for Safeco. They have

THE COURT: Who is Safeco, Mr. Belcher?

MS. VARNADO: Yes, sir.

THE COURT: All right.

MS. VARNADO: We were seeking records. First]
of éll, they owe us their final time records, and I know
Mr. Belcher said he would agree to ehter into an

agreement to get those to us within 15 days?

MS. VARNADO: But the other portion of the
motion to compel is that we sought records that depict
the amount of time billed for the entire workday by the
lawyers or:paralégals in.his.firm on any day in which
more than seven hours was billed in the case to include
time billed in other matters.

THE COURT: And the reason ydu want these

records is so that you can scrutinize them; pay some
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for is to evaluate that based on Mr. Belcher's bills

- to you?

~need to know ——

money, or what?

MS. VARNADO: What we want these time records

subritted in the case to —- because of the amount of time
billed --
THE COURT: ' And he doesn't want to give them

MS. VARNADO: No, he does not, and it's not
the bill we want for this, Your Honor, it's the number of

hours billed. So we don't need the line entry, we Jjust

THE COURT: Why won't he give that to you?

MS. VARNADO: He says it's not relevant.

THE COURT: The facts at the mediation
issue -- do you know Biff Sowell in Columbia?

MR. MAJURE: Yes.

THE COURT: He's a well-respected lawyer that]
shares my birthday, November 7th, so we're good friends.
I don’t know his availability, but’ I was just thinking of
him and havirng y'all mediate it, order y'all to mediate
it'befcre a certain date, still allow sufficient time to
finish up trial preparation if you don't resolve it.

MR._BROWN: I'm agreeable to that, and I'm
agreeakle to Mr. Sowell. |

MR. MAJURE: Your Honor, I would recommend
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would ~--

that favorably to my client and I don't see why my client

MR NISTAD: I don't —— I like medlatlons,
and I love to go to them to hopefully get things |
resolved;. I_know~we'havewa_medlatér-thﬁhas ampie
experience: with this case. I don't kriow what we: think
about Sowell, if he Hhas the knowledge, But heé medlated
tnree of tbe four, I think.

THE COURT: What are your thoughts?

MS. VARNADO: My ohly thought is my clients
are in Wisconsin, and they could appear via tel ephone and'
would not have to come from Wisconsin because that

THE‘COURT I could just sit on: the phone@
T'm doing other things, .and 6¢casiorally chiming in and
all. that..

4 Mr. Belcher?

MR. BELCHER: ' T respect Mr. Wilson, he's &
great mediator and I trust him, but, frankly, 'I think the
last medlatlon that we had was about a four-hour half-day
mediation, and I think we spun wheels because I think
that Mr, Wilson is so intimately aware of what's going on
between the parties here that it just doesn't have
traction, . |

THE COURT: That was my thought, that someone

who doesn't kriow about it and is not in the construction
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- dis foi} to get y'all‘to talk and hopefully resolve the

, Honor.

\

scene could jﬁSt come for the purpose of what mediation

case, _
MR. NISTAD: That's fine with me. I want

everyorie to ‘beiwalking: in there with confidence, and if

there is any doubts about what both can do, at all, he's

still great, but I'm fine with whatever. '
MR. BELCHER: i would like to have --

Mr. Wilson’s process has been a faéilitative process.
THE COURT: We're going to give it to

Mr. Sowell since Mr. Brown is talking about going up to

Washington, DC, and I just saw Mr. Sowell at a conference

in Washington, DC, and we were checking on a mediation.

He just came to mind. I‘haﬁen"t spoken with him.

MR. BROWN: He's a very good choice, Your

THE COURT: Let's do that. When can you
mediate it, b§'what date?
MR. MAJURE: January 157 _
- MR, BROWN: " Sometimes having a trial date
helps focus.
| | THE COURT: So we still need to address your
unwiliingness to give up records, Mr. Belcher?
MR. BELCHER: - Yes, Your Honor.
THE COURT: All right. What's your position
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'agreeable as possible. 1In fact, I.don't think I've had

~but what we're doing for other clients --

on all of thatv?
MR. BELCHER: Well, you know, I try to be as

to deal with a motion to compel in court in ten years.

| What they're asking for is just outside of
the scope of discovery.‘ They're asking for documents in
their possessioh.~'I'm not a'party. My law firm is not 4
party. If they want information about bills, they're
going to get it. They've a%ready got them. They can
scrutinize them as much as they want, but if they want to
ask how much time me or my partners or associates or
partners bill in a day, I don't know if that's a matter
suitable for discovery here.
| THE COURT: They're just digging too deep
into the inner workings of'your business?
' MR. BELCHER: Yes, and I'm happy to provide’
them with the bills. I've happy to provide them —- juét
the way everybody keeps their bills nowadays, they can

scrutinize them, which they have continued to do that,

THE COURT: If the shoe were on the other
foot, do you think Ms. Varnado would give hers or object?

MR. BELCHER: Frankly, Your Honor, I wouldn't
ask. |

THE COURT: You wouldn't ask.
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MS. VARNADO: Your anor, there are days
where folks in Mr. Belcher's firm want considerably more
than seven hours in a day on a teiephone deposition, and,
in essence, we want t¢ know if he was working on Concord
& Cumberland the whole time or if he was working on
something elSe, and if he only billed seven hours that
day on Concord & Cumberland, then that's ohe thing, but
if he billed 14 hours that day, then that's a question,
and that's what we're looking for, and it's not pleasant.

| | No one likes to look into that, but we are
being put in a position where Mr. Belcher's bills, the
firm's bills, are being submitted to Weather Shield and
Muhler and asked for us to pay those bills, and we are
needing the information to know whether or not it is true
that all the time spent'allegedly on the Concord &
Cumberland case, was‘all that time spend on Concord &
Cumberland ~- |

, THE COURT: The question is, are you able to

do thét through discovery of a non-party?

MS. VARNADO: It's the bills that his client
is submitting for payment but -- it's not Mr. Belcher,
necessarily,.submitting the bills to me for payment, it's
Mr. Belcher submitting the bills —- it's Mr. Belcher's
client submitting the bills that'they say their lawyer

charged for payment under the indemnity agreement.
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authority expressing his specific concern, not being a

it -

THE COURT: Well, I haven't looked at that
motion. T guess .that is a written motion?
| MS. VARNADO: Yes, sir.
THE COURT: That you héven't reviewed, and
it's late on a Friday, and I'm not .going to make any snap

decision about any of that. I Suppose it includes some

party to the litigation or cbjecting to your delving too

-

much in his private business, is exactly what he said, I
don't know. |

| I'm sure it's not the first tihe this has
been attempted throughout your litigation, throughout the
country and all, so I would like to explore that issue a

lot more, and if anyone that wants to chime in to address

MR. MAJURE: Your Hdnor, if it'é going to be
deemed that Mr. Belcher has to produce records related to
activities of his firm or associates that is not related
to this case at all, if that is to be the case then, I
think I already have my answer as to my subpoena and
motion to quash. I should definitely be entitled to get
Mr. Pierce's records from his firm on this very case if
they're going to be allowed to get the records from Mr.
Alien's firm on cases that are not even the present case.

THE COURT: So maybe that's a good reason why
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{ them. Everything i§ important and ccritical, and I would

| like to havesorie writteh thoughts so T can ‘Seeé,

20

we should talk about this when we deal with Mr. Pierce.
MR. BELCHER: Do you want legal briefs?
" THE COURT: Yés, sir. I would love to have

MS. VARNADO: ‘Thank yow, Your Hono¥.
THE COURT: All right. Very good. Thank you

all.

(Whereupon, the proceedings were cohCluded.]

1058




90

i, the undersigned Amanda Kelly‘Haffendeh, RPR, CRR,
Circuit Court Reporter for the Ninth Judicial Circuit of
the State of South Carolina, do hereby certify that the
foregeing is a true, accurate, and complete transcript
of record of all the proceedings had and evidence
introduced in the trial of the captioned case, relative
to(éppeal, in the Circuit Court for Charleston County,
South Carolina, on the 4th of December 2015.

I do further certify that I am neither of kln,
counsel, nor interest to any party hereto.

May 8, 2016

Prncnol I Hofperken

Ciréuit Court Reporter

1059




10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF SOUTH CAROLINA
Court of Common Pleas

COUNTY OF CHARLESTON Case No. 2010-CP-10-2271

CONCORD AND CUMBERLAND
HORIZONTAL_PROPERTY REGIME,
et al, ‘
Plaintiffs,
vs. Transcript of Record

CONCORD AND CUMBERLAND, LLC,
et al,

Defendants.
DATE: July 28 - 29, 2014

BEFOR E:

N\

The Honorable Clifton B. Newman

APPEARANCE:

Henry W. Brown )
Attorney for Concord & Cumberland Manager, LLC

Christopher Alton Majure
Attorney for Superior Construction Corporation

Christine Companion Varnado
Attorney for Weather Shield Manufacturing, Inc.

Peter Gunnar Nistad and Helen F. Hiser
Attorneys for Muhler Company, Inc.

Amy Ruth Holbrook
Attorney for J. Davis Architects, PLLC

Alan Ross Belcher, Jr. and Elizabeth Freeman Wieters
Attorneys for Safeco Insurance Company of America

Karen V. Andersen, RMR, CRR
Circuit Court Reporter

1060




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Go ahead, Ms. Varnado. Tell me about
it.

MS. VARNADO: Your Honor, we have a consent motion
to seal., ihere are several releases that are germane to the
parties' argumeﬁté.. And so the parties ﬁad agreed that we
would file those under seal. The most preésing concern for
my client was that ours has a confidentiality clause in it.

So, anyway, tﬁe parties have consented to filing
the exhibits‘relating to their settlemenf agreements under
seal. And we wanted to keep certain information uﬁder seal.
And that would be the amounts that‘Muhler, Weather Shield,
In The Wind, and Watts~§aid in their settlement to
plaintiffs.

.THE COURT: All right.

MS. VARNADO: That motion was filed as a consent
motion. The brief of Muhler included one of those documents
that we intended to file under seal,.miétakenly included |
that when they filed. And so we would like to witharaw
that.

MR. NISTAD: Your Honor, however, I would like to
at least withdraw that -- garnished on behalf of Muhler,
withdraw that exhibit from the filing and possibly redact
part of the argument so that we can comply with this consent
order;tQ seal that. 1In the rush to file these briefs and

get everything organized, the consent order to seal slipped
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my mind.

THE COURT: All right. Any objection to any of
that from anyone? |

All right. $S6 both things will be the order of the
Court.

MS. VARNADO: And in that vein, I will hand up the
sealed exhibits so that you will have them, Yoﬁr Honor..

MR. MAJURE: Chris Majure for Superior. Also.in
connection with the motion to seal, Superidr had provided
its settlement documents under the same pretext. And those
motions were submitted to the Court, and they were sealed at
the time of submittal.

THE COURT: Okay.

THE COURT: ﬁext thing listed is motion to
compel.

- MS. VARNADO: That is Weather Shield's motion. And
after further consultation with counsel for Safeco, we will
withdraw that motion. At this time we think we've got it
worked out.

THE COURT: AllAright. Motion to exclude.

MR. MAJURE: Motion to exclude filed by Superiqr?
we believe we also have resolved that. Counsel for Weather
Shield. is going to produce the witness at issﬁe, which is
Carl Pierce, for deposition prior to the end of September.

THE COURT: Carl Pierce?
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MR. MAJURE: Yes.

THE COURT: The lawyer Carl Pierce?

MR. MAJURE: Yes, Your HonQr;

MR. NISTAD: I can't wait to put Carl Pierce under
oath.

MR. MAJURE: Also, we are clearing up these smaller

items. Superior is withdrawing its motion for summary

judgment against JDavis, but nét Withdrawing the claim: We
were withdrawing it on the basis of issues of facts that
preclude summary judgment.

And in addition to that, Superior is going to be
dismissing its claim for equitable indemnity against The
Muhler Company and Weather Shield. But that does not affect
its claims for contractual indemnity.

THE COURT: With regard to all of these various
agreements in the sense that y'all are announcing, who's
drafting orders reflecting those things? How do you want to
handle it? |

MS. VARNADO: Your Honor, I will gladly draft the
motion on the motion to seal -- excuse me, an order on the
motion to seal. Since we are withdrawing the motion to
compel, I don't see a need for an order af_this time unless
you do, Your Honor. |

THE‘COURT: ‘Therer a motion in the file, isn't

there? So we can do a Form 4 saying it's resolved.

1063




12

© 13

14
15
16
17
18

19

21
22
23
24

25

MS. VARNADO: Okay.

THE COURT: Do you have that, Caroline?

THE CLERK: Your Honor, I'm sorry?

'THE COURT: There's a motion to -- is that a moﬁion
to compel --

MS..VARNADO: vMotion against Safeco.

THE COURT: -- that's being withdrawn, and we want
to do a Form 4 saying it's withdrawn, and also a motion to
exclude that it's been resclved.

MS. VARNADO: Do you want an order or do you want a
Form 47 |

" MR. MAJURE: I will draft a simple order, Your
Honor.

THE COURT: Okay. So on the motion to compei, who

filed the motion again? 
| MS. VARNADO: I did, Your Honor, Weather Shield.

THE COURT: Rather than having the clerk, in her

busyness, worry about it, if you can do that.
”MS.-VARNADO: Certainly;

And then there's, I guess, the motion, Superior
withdraﬁing its motion against JDavis. Mr. Majure cah do an
order té that effect.

MR. MAJURE: Sure, yes.

MS. VARNADO: 1In terms of Supérior dismissing‘its

claim for equitable indemnity, that could either be
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something separate. Either works for my purposes.

THE COURT: We are hearing the.contractual

indemnity complaint today?

MR. MAJURE: Yes, Your Honor.

THE COURT: Whatever -- fhe final order could
include what was withdrawn, what remains, and what the Court
rules based on what was remaining?

MR. MAJURE: That would be finé, Your Honor.

X THE,COURT: So Superior's motion for partial
summary judgment against Weather Shield, is that remaining?
| MR. MAJURE: There'é motions for partial summary
judgmeﬂt against Weather Shield and The Muhler Company.
They are very similar, but not identical. But, yes, Your
lonor, gonfracthal indemnity.
- MR.. BROWN: May I ask Ms. Varnado one. question?

THE COURT: ' Yes, sir.

MR. BROWN: It had to do with the docﬁments under
seal. We»have an understanding on how we aré going to get
them.

THE COURT: These documents that are under seal, do
I need to see them, or they should stay under seal?

MR. MAJURE: For Superior's motions, Your Honor,
you will need to see'thémi

MR. BROWN: They will be relevant to the rest of
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the case, Your Honor.

THE COURT: Okay.

MR. BROWN: Just for the Court's information, we
have the same claims against Weather.Shieid and Muhler: We

simply aren't at this time asking for judgment. But we will

have arguments along the lines or in response to their

motion for_summary'judgment on those claims."But we
understand we are going to hear this case on the 27th, and
we simply have not at this time‘asked the Court for any
judgment. We are prepared to try, if not settled.

THE COURT: 27th of? |

MR. BROWN: October.

THE COURT: Okay. October 27th. All right.

What's next? |

MR. MAJURE: ; believe we are ready to commence
with Superior's motions for partial.summary judgment against
The Muhier‘Company and Weather Shield, if it pleases the
Court. | V

THE COU%T: "Yes, sir.

MR. MAJURE: And also, Your Honor, if it's
permissible, I would like to be able to address the Céurt
from the table instead of the podium because of.the ambunt
of materials we have.

THE COURT: All right. Let me'find that.

MR. MAJURE: Your Honor, I will start with a little
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background informatien of the facts and procedure in the
case that leads us here today.. Superior Construction was
the general contractor for the construction of the building
shell for Concord and Cumberland, which Your Honor has
probably seen. 1It's situated across.the street from the
Fleet Landing Restaurant at the corner of Concord and
Cumberland Streets.

When referencing it as a building shell, the
developer was going to build the shell, which is to say its
structural exterlor elements, leav1ng unflnlshed the

individual condomlnlum units. And those condominium units

‘were then going to be sold to individual buyers who would

then upfit their condo units.

| Superior Construction hired The Muhler Company as
its subcontractor for the provision and the installation of
the windows and doors at the subject property. Weather
Shield was the supplier of those windows and doors under The
Muhler Company's contract.

At the beginning of the construction project, there

was not any contractual relationship between' Superior

Construction and Weather Shield. The Muhler Company had
subcontractors who performed all of the installation work on
behalf of The Muhler Company. Those subcontractors were
called In The Wind, Inc. and Watts Builders. |

Now, In The Wind, Inc. had a dual role in the
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project in that they were also, in addition to being a
subcontractor of Muhlef Company, they were a sﬁbcontractér
of Superior for the installation of the buck system for the
windows.

And what that means is that there's a window rough
opening, and that rough opening has to be prepared to
receive the windows. The particular configuration of
installation that was required by the architect was a
recessed configuration, so that necessitated the use of
wooden bucks, thch are essentiélly 2 x 6s that are
installed around the rough opening. And then é pan is
installed. And then that installation then receives the
window that was installed by Muhler Company.

The Muhler Company did.not perform the work for the
installation of the bucks and the pans. That was initially
béing self-performed by Superior. And then thereafter, they
subcontracted the remainder. of that work to In The Wind,
Inc., thus giving In The Wind the dual capacity.

In aﬁy event, in the course of construétion, the
windows experieﬁcea a number of problems. And I will
elaborate on that a little bit more. But, eventually, after
seyeral years, the HOA, and I believe‘if's 13 individual
unit owners, filed‘suit startiné in April of 2010, and then
running on several months thereafter. So there was a series

of lawsuits filed. Those lawsuits were consolidated for the
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purposes of discovery. And, of course, Your Honor, by
consent of the parties, became the judge chqsen.to try this
case in a bench trial.

We had four years of discovery. And just going
into the béginning of thé fourth year of the éaSe; on the
fourth mediation of the case, Superior settled the window
and door claims against the plaintiffs. Superior also
separately entered into»settléments with the plaintiffs for
all the other separate components of the bui;ding that were
in issue in the case. So, for éxample, there was a separate
settlement for stucco claims. There was a separate
settlementAfo:lbrick matters. We had a séparate settlement
for HVAc; et éeteré. |

After several months after Superior settled with
the plaintiffs, The Muhler Company and Weather Shield, along
with those subcontractors, negotiated . their own separaﬁe
settlement. Suﬁerior‘s séttlement has been submitted to the
Cou;t under seal and is one of tﬁe exhibits to our
memorandum. |

The guhler Company was bound via an AGC Form 600

subcontract to Superior. That contract —- that subcontract

-had a standard indemnity clause that was recited in our

memorandum. And, Your Honor, the memorandum is fairly
extensive, as well as the memorandums in response. So I'm

going to try my very best not to just simply go through my
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memorandum with you and allow it to speak for itself, but
just go over some major termé, and then let the Court look
4t the memorandum in detail,

But, in essence, Superior is here today seeking

- partial summary judgment against Muhler. And that is

actually a twb—step process that we are seeking. The first
steé is‘the declaration of the finding éf liability against
Muhler on the subcontract, and a June 2007 agreement that
was entered into by the parties. That agreement was entered
into after the commencement of construction. And by way of
explanation, there was -- the window installation started
approximately February of 20Q7. The windows were then
teéted. The initial battery of tests -- I think everyone
here concedes that the initialvbattery of‘tests was nét
performed with the proper watef preSsuré.

So then there were subsequent batteries of tests,
one by qualified licenséd engineering companies; one of
which was a company that was specifically picked but by The
Muhler Company.

Those initial batteries of tests in March and April
and May of 2007 generated repeated failing results. The
windows could not perfofm under.the established criteria.
What happened then was that counsel, peréonal counsel. for
Superior, as well as Weather‘Shield and The Muhler Company,

began negotiatihg an agreement, this June 2007‘agreement,
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which we are all going to refer to today. We call it the
June 2007 agreement because that's when it was initially
dated and it's the reference that's in the first page of the
agreeﬁent, | |

Technically, Muhler did not sign and deliver their
copy of the agreement until on or about August 31st of 2007.
So that's when it became actually binding as to The Muhler
Company. That's not a major detail.

But going back to what Superior is seeking, we are
seeking an initial finding of liability against The Muhler
Company on the subcontract and the 2007 agreement. The 2007
agreement by its terms expands upon the 6bligations of the
subcontract. It expands upon items related to what type of
cures or fixes will be previded, touches uponvpayment
issues. It toﬁches upon identification. It expands the
potential recovery under indemnificafion.that initially
existed under the subcontract. So the two instruménts go
together as to The Muhler Company. .
Now I'm going to argue as to The Muhier Company

initially, but I will mention that the contractual indemnity

"that Superior is seeking against Weather Shield is solely

based upon the 2007 agreement. There's no other instrument,
but, whereas, Muhler Company has two instruments, the
subcontract and the 2007 agreement. So that's the first

step, is the finding of liability.
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The second step that we are seeking here today ==
of course, the second step is predicated upon the Court
finding liability. But after that finding of liability,
Superior seeks to have the amount paid in settlement by
Superior to the plaintiffs to resolve the window and door

claims. We believe that that amount can be declared today

as being recoverable under the tenets of Griffin vs. Van

Norman and the Otis Elevator case, which is cited in our

memorandum.
We are not seeking a declaration ‘as to a specific
amount of damages for attorneys' fees or costs or anything

of that matter. We recognize that that will have to be

.addressed in a damages hearing. So, in essence, we are

seeking initial finding‘of iiability.

And then, secondly, we are seéking declaration of
the amount payment of settlement is recoverable without the
necessity of a trial.

The Court could -- although we believe that our
arguhents prevail, it is possible that the Court could
decide upon a finding of liability, but declining to rule in

our favor as to the amount paid in settlement. Again, we

believe that Griffin vs. Van Norman provides us an avenue of
recovery. But I'm trying to expldin.to the Court the
different scenarios as to how this could play out. There's

a number of moving parts,
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The Muhler Company -— and I will get into this in
greater detail. Right now I'm trying to provide an
overview. The Muhler Company is attacking the 2007
agreement under a number of different afguments, one of
which is to just rescind the agreement for lack.of.
consideration or failure of performance on the part of
Superior due to nonpayment. And then they are also claiming
that Superior cannot be indemnified for its concurrent
negligence.

Now, just to further clarify things, it is not our
argument‘here today that Superior is entitled_to be |
indemnified for its sole negligence against The Muhler
Company or Weather Shield. Our law is very clear. You
cannot be indemnified for your sole negligence, even if your
contract states as such. Howéver, you can be indemnified
for your concurrent negligence. And that's going to be one
of the real issues that's going to be in contention here,

While Superior believes that the 2007 agreement and
the subcontract in conjunction provided the relief»it seeks,
we would also tell you, Your Honor, even -- if for some
reéson you were to decide that The Mﬁhler Company was
cprréct 4s to their arguments on the 2007 agreement and that
that‘agreement was not enférceable, we still argue that the
subcontract still provides us what we are seeking. It's

just that the 2007 agreement lowers the bar as to what has
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to happen to allow indemnity, and also expands the overall
séope of recovery. But indemnity can still be had under the
subcontract line. »But, again, we believe the 2007 agreement
is valid, that it is unambiguous as to the terms that we afe
seeking,.and that it provides the reiief that we are seeking
here today.

So going to the subcontract,'the subcontract, the
clause that's at iésue here is listed on Page”4 of
Superior's memorandum in supﬁort of partial summary judgment
against The Muhler Comﬁaﬁy. And; Yoﬁr Honor, as many
construction cases as yocu have tried, I'm sure that you
could probably recite this clause in your sleep if you
wanted to. But the language that Muhler is attacking comes
down.to the clause that's in the Subsection A where it says
that -- and I will just start at midway through the
paragraph because it's so long: To the extent caused or
allegedly éaused in whole or in part by any negligent act or
omission of the subcontractor, of anyone directly or
indirectly employéd by the subcontractor, or anyone whose
acts the subcontractor may be liable, regardless of whether
it is caused by a party indemnified héreunder. That is oné

of the key issues that you are going to hear us tussle about

" here today, Your Honor.

We belieéve that that language clearly explains that

Superior is entitled to its indemnification within that
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clause notwithsﬁanding its concurrent negligence,. It does
not allow us to recover for a claim that arises from our
sole negligence, but does allow us to recover from The
Muhler Company for.claims for which Superior may be.
concurrgntly negliggnt.

ﬁow, fhe Muhler Company has -- in its memorandum
has argued that that lanéuage does not grant what we seek,
and it's simply a matter of disagreement as to what that
language means. And théy turn to several cases that are
out-of-state, from I think six.or seven different states
whére they look at that particular language. Now, that
particular clause, this Article 12.1 of the AGC Form 600

subcontract, it is closely mirrored by an AIA subcontract

"between a contractor and a subcontractor. And it's almost

identical.

So Muhler then is looking to other jurisdictioﬁs in
how they interpret thét. And the& are able to find a few
that interpret it counter to what we contend.’ Although

there is one case, one of the cases that they cite, which is

J.P. Patti Company vs. Remy Associates, which came from
Superior Court of New Jersey. That decision appears to be

bverruled by the decision of Greer vs. The City of

Philadelphia, 658 P.A. 244, 2002 decision, as to the

interpretation of the indemnity ianguage. That case looks

at that same language and decides that no concurrent

1075




10
11
12
13
14
15
16
17
18

19

21
22

23

24

25

17

negligence can be identified for it.

And then there's another one of the cases that's

cited by Muhler, which is the Brown vs. Boyer-Washington

Boulevard Associates case from the Supreme Court of Utah.

And that case is barring inaemnification'for one's sole
negligence. It does not touch upon the issue of concﬁrrent'
negligence.

So in response to these cases cited by.Muhler, we
looked -- he went and did 50 state searches of our own to.
see what's out there. It appears that{there‘s just as many
decisions that interpret the clause the way thét we contend,
as there are as contended by The Muhler Cohpany. And I just
want to hand up to the Court, if I may approach =

THE COURT: Yes, sir;

MR. MAJURE: These are the out-of-state cases that
have been previously provided to opposing counsel, that look
at thé exact same issue. And we specificallybperformed the
search using that clause, regardless of whether it is caused
in part by a party indemnified hereunder. We specifically
searched under those criteria to see how other jurisdictions
looked at that casé.

And what it comes down to, Your Honor, is it's
split. And there's no case that we are aware of in South
Carolina, no reported case, that specifically looks at the

language of the AGC contract or its close cousin the AIA
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.

B201 contract, and says this allows for indemnification in
the situation of concurrent ﬁegligence'or not.

So it's going to be up to the Court tollook at the
plain ianguage of this instrument and decide if it allows

Superior to be indemnified for its concurrent negligence.

We contend that it does. We contend that it's clear. And

.in those cases that we provided, I would call the Court's

attention to one particular case. And that is the Florida

case from District Court of Appeals of Florida, Fifth

.District. And they are looking at that exact language. And

that was the.lanquage from the AIA standard cdntrac£ ==
THE COURT: Which case are you locking at?

MR. MAJURE: That is the Camp, Dresser & McKee,

Inc. vs. Paul N. Howard Company. So in the Camp decision,

the Court, looking at that exact language, states the

foilowing,Aand this is on Pége 7 of the printout, Page 1078
of the decision, and it says the following: We conclude
ﬁhat this pro?ision Clearly expresses the party's intent
that CEO may be indemnified by Howard even if CEO is sued

for its own unlawfulAconduct. The Court even further goces

on to state that the language is a paradigm of clarity that

even the Supremé'Court has recognized.
. S0 we believe that it makes it pretty clear that
Superior is entitled to be indemnified by-The Muhler Company

notwithstanding any potential incurred negligence it may
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