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STATEMENT OF ISSUES ON APPEAL 

I DId the lower Court err m basmg Its conclusIOn of law and findmgs of fact 

and resultmg dIsmIssal of Appellant's Complamt when the record 

contamed no admISSIble eVIdence for the findmgs of fact upon whIch the 

conclusIOns of law and dIsmIssal were based and where Respondent raIsed 

the Issue ofjunsdlctIOn m hIS Answer rather than by MotIon? 

II DId the lower Court err m findmg that the case of Mosley v MOSler, 278 

S C 348, 306 S E 2d 624 (1983) was applIcable to deny jUnSdlctIOn where 

the partIes expressed an mtent m theIr Agreement that the FamIly Court 

not have exclusIve jUnSdlctIOn of the contract at Issue between the partIes 

and where dIsmIssal transgressed and demed Appellant Federal and State 

ConstItutIOnal nghts to jury tnal and due process? 

III DId the lower Court err m ItS conclusIOns of law that S C Code Ann § 20-

3-690, § 63-3-50 and §§ 63-3-530(A)(2)(25)(30), provIded for exclusIve 

FamIly CourtjUnSdlctIOn of the mstant matter when SaId Code SectIOns do 

not so provIde and §§ 63-3-50(A)(2)(25)(30) VIOlates S C Const art III, § 
17? 
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STATEMENT OF THE CASE 

The Appellant, Howard Hammer ("Appellant") filed thIS actIOn on August 18, 

2009, (R p 182) and thereafter on November 9, 2009, filed and served an Amended 

Complamt For a Declaratory Judgment and/or m the AlternatIve for Damages, (R pp 13-

20) pnmanly requestmg a declaratIOn that a contract entered mto between the partIes m 

May 2008 ("May 2008 Contract") (R pp 166-174) was vOId ab lmtlO, as agamst publIc 

polIcy m that an mtegral part of the conSIderatIOn for the May 2008 Contract was 

Respondent's agreement to wIthdraw and dIsmIss her cnmmal complamts agamst 

Appellant and, m addItIon, Respondent requIred that Appellant agree to an "Order of 

ProtectIOn" not only as to her, but also as to a person, not a party to the contract, and 

reqUIred that Appellant and Respondent execute an Agreement and Release of clmms one 

agamst the other and that Appellant execute a ReceIpt and Release m favor of person's 

not a party to the FamIly Court lItIgatIOn on account of any potentIal clmms by Appellant 

(R pp 166-174) The May 2008 Agreement m Issue contamed a final clause statmg "thIS 

agreement IS a bmdmg contract and IS enforceable as such under law" (R pp 166, 174, 

para 14) The alternate causes of actIOn for damages mcluded several, for whIch 

Appellant was entItled to tnal by jury (R pp 13-20) 

On October 01, 2009, Respondent served an Answer, MotIon to DIsmISS, and 

Counterclmms Respondent served a FIrst Amended Answer, MotIon to DIsmISS, and 

Counterclmms on October 30, 2009 (R p 21) After Appellant served and filed hIS 

Amended Complamt (R p 13), Respondent, on November 11,2001, served a document 

styled Answer to Amended Complamt, MotIon to DIsmISS and Counterclmms (R p 30) 

The pnmary defense of the Respondent was that the CIrCUIt Court dId not have subject 

matter jUnSdictIOn over any matter related to the FamIly Court Order, however, 
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Respondent also alleged defenses of res JudIcata, laches, WaIver, and estoppels, release, 

another case was pendmg between the partIes, and faIlure to state facts sufficIent to 

constItute a cause of actIOn (R pp 30-40) Respondent's counterclaIms mcluded slander 

of tItle, tortuous mterference wIth an eXIstmg contractual relatIOnshIp, mtentIOnal 

mflectIOn of emotIOnal dIstress, abuse of process, mvaSIOn of pnvacy/wrongful mtrusIOn 

as to contracts to sell and purchase, and malIcIOUS prosecutIOn (R pp 30-40) On 

December 9,2009, Appellant served hIS Reply to the CounterclaIms 

A heanng on Respondent's motIOn for dIsmIssal as solely set out m the 

documents entItled Answer, MotIOn to DIsmISS, and CounterclaIms, FIrst Amended 

Answer, MotIon to DIsmISS and CounterclaIms, and Answer to Amended Complamt, 

MotIon to DIsmISS and CounterclaIms was held by the lower court on March 2, 2010 (R 

pp 52-100) On March 24, 2010, Appellant served and hand-delIvered to the presIdmg 

Judge ItS MotIOn for complIance WIth a FamIly Court Order sealmg the record m FamIly 

Court and MotIon to Stnke from Respondent's pleadmgs and memorandum all references 

to the FamIly Court lItIgatIOn (R pp 214-215) By Order dated and filed Apn114, 2010, 

the court dIsmIssed Appellant's Complamt for lack of subject matter JunsdictIOn (R pp 

3-9) 

Appellant receIved the order on Apnl 20, 2010 and served and filed a MotIon 

pursuant to Rule 59(e), SCRCP on Apnl 29, 2010 (R pp 216-221) The lower court 

Issued ItS Order Denymg MotIOn to ReconSIder on May 18, 2010, WhICh was receIved by 

Appellant on May 24, 2010 (R pp 10-12) NotIce of Appeal from the Order Denymg 

the MotIon Pursuant to Rule 59(e) and the Order dated Apn114, 2010 was served on June 

17,2010 
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ARGUMENT 
I 

THE LOWER COURT ERRED IN MAKING FINDINGS OF FACT AND 
BASING ITS CONCLUSIONS OF LAW AND RESULTING DISMISSALS OF 
APPELLANT'S COMPLAINT ON SAID FINDINGS OF FACT WHERE 
RESPONDENT FAILED TO PRESENT A PROPER MOTION FOR DISMISSAL 
ON JURISDICTIONAL GROUNDS UNDER RULE 7(e), SCRCP AND THE 
RECORD CONTAINED NO ADMISSIBLE EVIDENCE SUPPORTING THE 
FINDINGS OF FACT UPON WHICH THE CONCLUSIONS OF LAW AND 
DISMISSAL WERE BASED 

When Respondent's MotIOn for DIsmIssal came on to be heard the record 

before the Court upon whIch a determmatIOn on the MotIon was to be made 

contamed only the Complamt, Amended Complamt, FIrst Amended Answer, 

(styled MotIOn to DIsmIss but contamed no such MotIon) and Counterclaims, 

Answer to Amended Complamt and Counterclaims (styled MotIOn to DIsmIss but 

contamed no such MotIon) and Appellant's Demal Reply to Amended Answer 

The lower Court's entIre Order IS based solely on Respondent's Memorandum of 

Law and Argument unsupported by any admIssIble eVIdence of record submItted 

by Respondent (R pp 3-9,41-51,52-100) 

Appellant's actIOn was one for Declaratory Judgment based upon "a 

certam contract" entered between the partIes m May 2008 The Appellant's 

Complamt alleged that the May 2008 Contract was VOId ab mztlO as vIOlatmg 

publIc polIcy for the reason that an mtegral part of Appellant's agreements m the 

Said contract was Respondent's agreement to WIthdraw cnmmal complamts 

agamst Appellant and allow the cnmmal charges to be dIsmIssed (R pp 13-20) 

The Complamt further alleged that m addItIOn thereto and as a further VIOlatIOn of 

publIc polIcy was that Respondent reqUIred Appellant to agree to a "Order of 

ProtectIOn" to a thIrd party not pnvy to the Contract (R pp 13, 14 para 8) The 

Agreement m Issue also mcorporated a proVISIOn prohibItmg the partIes from 

filmg any gnevances agamst any of the partIes' attorneys and would, m and of 

Itself, clearly be prohIbIted by publIc polIcy (R P 175) Respondent's Amended 

Answer Jomed the Issues by allegmg that the contract was mcorporated mto an 

Order of the FamIly Court The Amended Answer was styled Amended Answer, 
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"MotIOn to DIsmIss" and CounterclaIm and purported to mcorporate a "MotIon to 

DIsmISS" contamed m respondent's ongmal Answer (R p 30) A reVIew of the 

record reveals that Respondent dId not file any MotIon to DIsmISS pursuant to 

Rule 7(e), SCRCP but rather merely entered a demal of Appellant's allegatIOn 

that the CIrCUIt Court had subject matter jUnSdIctIon Thus, when the matter came 

on to be heard before the Court, the record contamed no separate and dIstmct 

MotIOn by Respondent settmg forth the grounds therefore as reqUIred by Rule 

7(e), SCRCP The MotIon was accordmgly heard based solely upon an allegatIOn 

jommg the Issues regardmg jUnSdIctIOn by the defense raIsed m the Answer (R 

p 30) The record contams no eVIdentIary support for Respondent's Answer 

denymg jUnSdIctIOn (R pp 52-100) 

NotwIthstandmg Appellant's MotIOn to Stnke, the Court faIled to set 

hearmg on SaId MotIOn or determme the questIOn of whether the Paragraphs of 

Respondent's Answer objected to should have been stncken Rather, the lower 

Court madvertently erred and heard Respondent's MotIon to DIsmISS, rulmg on 

same as though It was a MotIon for Summary Judgment notwIthstandmg lack of 

any eVIdentIary support for It m the record (R pp 52-100,3-9) 

As the record reveals, all of the findmgs of the lower Court were based 

solely and completely on statements of Respondent's counsel and on her 

Memorandum of Law, WhICh referenced a sealmg Order of the FamIly Court 

record (R pp 3-9) The sealmg Order reqUIred no mspectIon, opemng or 

otherwIse havmg dIscussIOn of the FamIly Court record WIthout first obtammg an 

appropnate Order to do so (R pp 214-215) NotwIthstandmg the Order sealmg 

the record m the FamIly Court Respondent's memorandum mcluded portIOns of 

SaId FamIly Court record (R pp 41-51) The faIlure of Respondent to properly 

obtam an Order allowmg the record m the FamIly Court to be offered mto the 

record of the lower Court constItuted a demal of Appellant's nght for ObjectIOn 

and rulIng thereon by the lower Court 

It IS respectfully submItted that the mformatIOn and matters pertammg to 

portIOns of the FamIly Court record contamed m Respondent's memorandum 

were Improperly mcluded m the findmgs of fact by the lower Court Moreover, 
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after Respondent's oral argument presented matters outsIde the record of eVIdence 

and contrary to the FamIly Court Order sealmg the record m that Court, the 

Appellant made wntten MotIOn that any reference to the sealed FamIly Court 

record be stncken and for complIance WIth the FamIly Court Order sealmg the 

record of the pnor FamIly Court proceedmgs between the partIes 

ThIS MotIOn for ComplIance was not ruled upon by the lower Court 

Rather the lower Court's Order submItted by Respondent upon request of the 

Court and adopted as the Order of the lower Court now on appeal IS replete WIth 

procedural and factual InfOrmatIOn from the sealed FamIly Court record (R pp 

3-9) 

NotwIthstandIng agreement by partIes to thIS lItlgatIOn that the record 

regardmg any lItIgatIOn between the partIes m the FamIly Court had been, was 

and IS sealed, the lower Court's Order submItted by Respondent upon request of 

the CIrCUIt Court Judge and adopted as the Order of the lower Court now on 

Appeal IS replete WIth procedural and factual mformatIOn from the FamIly Court 

sealed record The lower Court's findmgs of fact and resultmg conclusIOns oflaw 

are lIkeWIse based entlrely on the sealed FamIly Court record, whIch even If It had 

not been sealed and was subject to admIssIbIlIty was never entered as part of the 

record m thIS lItIgatIOn 

It IS aXIOmatlc beyond the need for cItatIOn that a Court Order must be 

based upon findIngs of fact contamed withm the record before the Court Issumg 

such Order In the mstant matter, not only was there an absence of proper MotIOn 

by Respondent upon whIch a dIsmIssal rulmg could have been based, but more 

sIgmficantly Respondent faIled to submIt any admIssIble eVIdence supportmg ItS 

contentIOns for dIsmIssal and gIvmg nse to a legal factual baSIS for the findmgs of 

fact and conclusIOns of law made m the mstant matter by the lower Court 

It IS respectfully submItted that m the absence of eVIdentlary support m the 

record for the findIngs of fact upon WhICh the lower Court based ItS conclusIOns 

of law and granted Respondent's Motlon that the same should be reversed and 

remanded to the lower Court for further proceedmgs m accord WIth law 

ARGUMENT 
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II 

THE LOWER COURT ERRED IN DISMISSING THE COMPLAINT IN THE 
INSTANT MATTER FOR THE LACK OF SUBJECT MATTER JURISDICTION 
ON THE GROUNDS OF MOSLEY V MOSIER, 278 S C 348, 306 S E 2d 624 
(1983) WHERE THE CONTRACT AT ISSUE ASSUMING ARGUENDO THAT IT 
HAD BEEN PROPERLY SUBMITTED INTO EVIDENCE TO BE CONSIDERED 
BY THE LOWER COURT CLEARLY SET FORTH THE PARTIES INTENT 
THAT THE FAMILY COURT DID NOT HAVE EXCLUSIVE JURISDICTION 
OVER THE CONTRACT IN THE INSTANT MATTER 

AssumIng for the purposes of Appellant determInatIOn that the contract In 

Issue was properly before the lower Court and IS now properly before thIS Court, 

an analysIs of the saId contract preponderates In favor of the conclusIOn It was the 

partIes' Intent that the FamIly Court dId not have exclusIve JUrISdIctIOn of the 

Agreement between the partIes Our Supreme Court held In the semInal case of 

Mosley v MOSler, 278 S C 348, 306 S E 2d 624 (1983) that words of art would, 

after Mosley, no longer make a dIstInctIOn In connectIOn WIth JUrISdIctIOn for 

domestIc agreements Rather JUrISdIctIOn would be determIned by the Intent of 

the partIes concermng that Issue 

In the Instant case, the Intent of the partIes that they at the very least 

contemplated If Issues arose In connectIOn WIth theIr agreement that the CIrCUIt 

Court would have concurrent JUrISdIctIOn and that the FamIly Court would not 

have exclusIve JUrISdIctIOn arIses by reason of the follOWIng facts 

a That the contract submItted by Respondent at paragraph 15 of same 

provIded that SaId contract was a bIndIng one and, as such, was 

enforceable at law (R pp 166, 174) 

b That SaId contract Inured to the benefit of the aSSIgns and successors of 

the partIes over whom the FamIly Court would not necessarIly have 

JUrISdIctIOn (R pp 166, 173) 

c That the SaId contract Included releases from and to two (2) partIes 

other than the lItIgants over whom the FamIly Court would have no 

JUrISdIctIOn (R pp 166-181) 

d That the SaId contract Included releases from two (2) partIes other than 

the lItIgants, whIch releases If presented as a defense In any lItIgatIOn, 
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would gIve nse to the nght of a Jury tnal, not be afforded m FamIly 

Court (R pp 166-181) 

Moreover the law supports Appellant's contentIOn that the lower Court 

erred m dismIssmg Appellant's Complamt for the reason Hazel v State, 377 

S C 60, 659 S E 2d 137 (2008), In the Matter of ShaqUllle O'Neal, 385 S C 243, 

684 S E 2d 549 (2009) Furthermore, as to causes of actIOns 2 through 7 for Tort, 

Breaches of Contract, etc, even If an mtent had not been mdicated, as It has been, 

for concurrent, If not exclusIve JunsdictIOn m the CircUlt Court, the fmlure to 

permIt Appellant to proceed on those causes of actIOn transgressed and demed 

Federal and State ConstItutIOnal nght to Jury tnal and due process 

It IS respectfully submItted for the foregomg reasons and m accord wIth 

the apphcable law the lower Court should be reversed and the case remanded for 

further proceedmg m the Court of Common Pleas 

ARGUMENT 
III 

THE LOWER COURT ERRED IN ITS CONCLUSIONS OF LAW THAT 
S C CODE ANN §§ 20-3-690 AND 63-3-50 PROVIDED FOR EXCLUSIVE 
FAMILY COURT JURISDICTION OF THE INSTANT MATTER WHEN THOSE 
SOUTH CAROLINA CODE SECTIONS DO NOT PROVIDE THE FAMILY 
COURT EXCLUSIVE JURISDICTION IN THE UNDERLYING CASE AND §§ 
63-3-50(A)(2)(25)(30) VIOLATE SOUTH CAROLINA CONSTITUTION ART III 
§ 17 

Appellant's first cause of actIOn m the Amended Complamt IS one for declaratory 

Judgment that a certam contract between the partIes mvolvmg property located m 

RIchland County and Appellant's IRA account was VOId ab lnztlO as agamst pubhc 

pohcy, on the basIs, znter aha that part ofthe consIderatIOn was one for an Improper quzd 

pro quo, 1 e the transfer of property and mutual releases for Appellant's agreement to 

dIsmISS certam cnmmal charges agamst Appellant and the partIes' mutual agreement not 

to file gnevance complamts agamst any lawyer representmg eIther of them (R pp 13-

20) 
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The startmg pomt m analyzmg Respondent's Pleadmg below, to the extent the 

same can be consIdered one for dIsmIssal for lack of subject matter jUnSdictIOn IS a 

determmatIOn of the defimtIOn of "subject matter jUnSdictIOn" In Hopkms v Harrell, 

352 S C 517, 574 S E 2d 747 (2002), the South Carolma Court of Appeals (J Goolsby) 

set forth that defimtIOn of subject matter jUnSdictIOn as follows 

Subject matter jUnSdIctlOn IS the power to hear and determme cases of the 
general class to whIch the proceedmgs m questlOn belong 

The Common Pleas Court clearly has the power to hear and determme cases to 

WhICh the proceedmgs m thIS mstant matter belong pursuant to several sectIOns of the 

Declaratory Judgments Act S C Code Ann § 15-53-20, provIdes that 

"Courts of record wzthm thezr respectIve jUnSdIctlOns have power to 
declare rtghts, status and other legal relatlOns 

S C Code Ann § 15-53-30, proVIdes that 

That any person mterested under a deed WIll wrttten contract, or other 
wrttmg constltutmg a contract or whose rtghts, status or other legal 
relatlOnshIps f!:!!Leffected by a statute mUnIcIpal ordmance contract or 
franchIse may have determmed any questIOn of constructlOn or valtdlty 
ansmg under the mstrument statute ordmance contract or franchIse and 
obtam a declaratlOn of nghts status or other legal relatlOns there under 

And most notably S C Code Ann § 15-53-90 of the Declaratory Judgments Act provIdes 

When a proceedmg under thIS chapter mvolves the determmatlOn of an 
Issue m fact such Issue may be tned and determmed m the same manner as 
Issues of fact are tIred and determmed of other cIvzi actlOns m the court m 
whIch the proceedmg IS pendmg All eXIstmg rtghts to fUry trtals are hereby 
preserved 

The gravamen of Appellant's first cause of actIOn IS whether a certam contact 

between the partIes mvolvmg property m RIchland County and Appellant's IRA account, 

among other thmgs should be declared VOId as bemg agamst pubhc pohcy because part of 

the conSIderatIOn was Respondent's agreement to dIsmISS certam cnmmal charges 
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brought by her agamst the Appellant (R pp 13-20) Respondent admIts that she entered 

mto an agreement wIth Appellant and further admIts that as part of the consIderatIOn of 

that agreement she wIthdrew cnmmal complamts agamst the Appellant (R pp 30-40) 

In hght of the FamIly Court Order seahng the record, WhICh reqUIres that the 

lower Court not consIder any matters related to any actIOn between the partIes m the 

FamIly Court and/or any reference to any such matters, there IS no admIssIble eVIdence m 

the record from whIch the Court can legItImately determme any fact other than the 

Appellant's allegatIOns and Respondent's admIssIOns that a certam contract was entered 

between the partIes, the terms of whIch mcluded as consIderatIOn an agreement by 

Respondent to wIthdraw cnmmal complamts m exchange for certam consIderatIOn from 

the Appellant (R pp 30-40) 

Applymg S C Code Ann § 15-53-20, § 15-53-30, and § 15-53-90, together wIth 

the defimtIOn of "subject matter jUnSdictIOn" as set forth m Hopkms, It IS mamfestly clear 

that the lower Court had the power to declare the rights and partIcularly the status of the 

alleged contract, further the lower Court had the power to hear and determme the 

questIOn of the valzdlty of the contract referenced m the complamt and whether or not that 

contract vIOlated pubhc pohcy especIally m VIew of the partIes agreement that part of the 

consIderatIOn of the contract on Respondent's part was the agreement to wIthdraw 

cnmmal complamts agamst the Appellant m exchange for certam consIderatIOn provIded 

by the Appellant Moreover, Appellant's nght to a lury tnails preserved and can only be 

afforded through the Court of Common Pleas 

Accordmgly based on the foregomg, It IS respectfully submItted that Respondent's 

Pleadmg for dIsmIssal for lack of subject matter jUnSdictIOn as to Appellant's first cause 
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of actIOn should have been dented and the lower court erred m dismIssmg the Appellant's 

Amended Complamt 

In the alternatIve If Respondent's Pleadmg IS vIewed for Judgment on the 

pleadmgs under Rule 12(c), SCRCP It must be dented under the well estabhshed rule that 

a 12(c) motIOn can only be sustamed where the pleadmgs are so defectIve that, takmg all 

the facts alleged m the pleadmgs as admItted, no cause of actIOn or defense IS stated A 

Judgment on the pleadmgs IS not proper If there IS an Issue of fact raised by the complamt 

whIch, If resolved m favor of the Appellant would entItle Appellant to Judgment LydIa 

v Horton, 343 S C 376,540 S E 2d 102 (Ct App 2000) 

The pleadmgs m the lower court allege several causes of actIOn WhICh, If resolved 

m the Appellant's favor, would have entItled Appellant to Judgment Applymg the 

holdmg m Lydia along WIth the well settled prmcipal that all properly pleaded factual 

allegatIOns are deemed admItted for purposes of considenng a MotIon for Judgment on 

the pleadmgs Baker HospItal v FIreman's Fund Ins Company, 314 S C 98,441 S E 2d 

822 (1994), reqUIred that Respondent's Pleadmg, If It be one under Rule 12(c), SCRCP, 

also be dented 

AS TO APPELLANT'S REMAINING CAUSES OF ACTION 

It IS clear beyond the need for CItatIOn or analytIcal dISCUSSIOn that havmg set 

aSIde all references to any matters and any facts presented to the lower Court pertammg 

to any FamIly Court htigatIOn between the partIes as the Court was reqUIred to do 

pursuant to the FamIly Court Order sealmg the record of any proceedmgs between the 

partIes m the FamIly Court, that the allegatIOns of Appellant's remammg causes of actIOn 

clearly gIve rIse to JUrISdIctIOn by the lower Court on numerous grounds not the least of 
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whIch IS that all of the causes of actIOn entItle Appellant to the nght of Jury tnal whIch 

nght IS only affordable through the Court of Common Pleas 

It IS of sIgmficance to note that S C Code Ann § 63-3-50, whIch provIdes the 

certam mstances where the FamIly Court has exclusIve JunsdictIOn and whIch IS relIed 

upon most heavIly by Appellant, does not gIve the FamIly Court exclusIve JunsdictIOn m 

actIOns related to contracts between the partIes The sectIOn provIdes exclusIve 

JunsdictIOn m the followmg CIrcumstances 

(2) to hear and determme actIOns for dIvorce a vmculo matnmonn, 
separate support and mamtenance, legal separatIOn, and mother mantal 
lItIgatIOn between partIes, and for settlement of all legal and eqmtable 
nghts of the partIes m the actIOns m and to the real and person property 
of the marnage and attorney's fees, If requested by eIther party m the 
pleadmgs, 

(25) to modIfy or vacate any order Issued by the court, 

(30) to make any order necessary to carry out and enforce the 
provlSlons of thIS tItle, and to hear and determme any questIOns of 
support, custody, separatIOn, or any other matter over whIch the court 
has JunsdictIOn, Without the znterventIOn of a [Ury, however, the court 
may not Issue an order whIch prohIbIts a custodIal parent from movmg 
hIS reSIdence to a locatIOn withm the State unless the court finds a 
compellIng reason or unless the partIes have agreed to such prohIbItIOn, 
(emphasIs added) 

S C Code Ann § 63-3-50 

As set forth heremabove the FamIly Court has JunsdICtIOn over matters to carry 

out and enforce the prOVISIOns of ItS tItle only on matters that do not require the 

znterventIOn ofa lury 

The Amended Complamt m the mstant case states claims WhICh are brought and 

are tnable by znterventIOn of a jury (R pp 13-20) Accordmgly, It IS respectfully 
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submItted for the reasons set forth above as cause of actIOn for declaratory judgment, and 

for the further reason as set forth herem as to the remamder of Appellant's causes of 

actIOn the Respondent's Pleadmg for dIsmIssal on eIther grounds set forth and 

partIcularly on the grounds of subject matter jUnSdlctIOn should have been demed 

Assummg arguendo the lower Court was not constramed and lImIted as set forth 

herem by the Order of the FamIly Court sealIng the record of any lItIgatIOn between the 

partIes m the FamIly Court and assummg further, arguendo, that the lower Court could 

have correctly entertamed eVIdence and mformatIOn from any pnor FamIly Court 

lItIgatIOn between the partIes and assummg further arguendo that the agreement attached 

to Appellant's bnef below was proper and could be consIdered, the lower Court would 

stIll have had appropnate jUnSdlctIOn mcludmg subject matter JunsdlctIOn m thIS case 

The South Carolma Supreme Court case of Mosley v MOSler, 279 S C 348, 306 

S E 2d 624 (1983) specIfically sets forth that the FamIly Court has exclusIve jUnSdlctIOn 

of an approved settlement agreement unless the agreement Itself eVIdences an mdlcatIOn 

by the party that jUnSdlctIOns can he elsewhere Even assummg arguendo that thIS Court 

could reVIew the agreement submItted by Respondent, contrary to the Order Sealmg the 

Record, such reVIew would clearly mamfest and mdlcate an mtentIOn on the part of the 

partIes for the FamIly Court not to have exclusIve jUnSdlctIOn over any dIspute ansmg 

out of any agreement between them Agam assummg arguendo thIS Court could consIder 

the last paragraph of the Agreement, paragraph 15, the same provIdes "ThIS agreement IS 

a bzndzng contract and IS enforceable as such under law (R pp 166-181, 174) ThIS 

paragraph IS preceded by a statement that the agreement If approved IS enforceable 

though the contempt powers of the FamIly Court The proVIsIOn of paragraph 14 would 
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negate the necessIty of the final paragraph quoted hereInabove unless the partIes had 

Intended that the FamIly Court would not have exclusIve jUnSdictIOn (R pp 166-181, 

174) 

AddItIonally, the contract by ItS terms Inures to the benefit of heIrs and assIgns 

over whIch the FamIly Court would not have any exclusIve jUnsdICtIOnal nghts (R pp 

166-181, 173) And finally the contract Incorporates certaIn releases of claims InvolvIng 

partIes other than the Appellant and Respondent over whom the FamIly Court would 

agaIn not necessarIly have jUnSdictIOn In connectIOn wIth any matters anSIng out of any 

such release of claims If, for example, an actIOn was brought In CIrcmt Court agaInst 

any thud party referenced In the agreement, the thud party could not legItImately defeat 

the nght of a jury tnal on any such actIOn merely by claimIng a release nor could the 

FamIly Court have any jUnSdictIOn under any CIrcumstances over the thud party or any 

such actIOn by Appellant or Respondent agaInst any thIrd party 

The agreement also Incorporates an agreement of the partIes not to "file any 

lawsmts, complaInts or grievances agaInst the other or any agents or assIgns of the 

other" (R pp 166-181,175) The prohIbItIOn agamst fihng any gnevances 

necessanly relates to eIther of the partIes attorneys and would m and of Itself be an 

agreement clearly prohIbIted by pubhc pohcy 

CONCLUSION 

In conclusIOn, the Order of the lower Court dISmISSIng the Appellant's Amended 

Complamt should be reversed and the matter remanded to the lower court for 

proceedIngs 

(SIgnature to follow) 
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September 7, 2011 
Columbia, SC 

kg -,~a; -07r Susan Batten LIpscomb 
John RIchard LIpscomb 
LIPSCOMB LAW FIRM, P A 

1634 Mam St , SUIte 200 
Columbia, SC 29201 
Telephone (803) 233-6654 
Fax (803) 233-6663 
EmaIl LipscombLaw@Gmml com 
Attorneys for Appellant 
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226 State Street 
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