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espo ts The Estate of Nell Gaines and John Allen Head (hereinafter collectively

MOTION TO DISMISS APPEAL

referred to as “Respondents™), b\y and through undersigned counsel, respectfully move this Court
to dismiss the appeal of Appellants pursuant to Rule 260 of the South Carolina Appellate Court
Rules (“SCACR”). In support of said motion, Respondents state as follows: \
L. Appellants have failed to comply with the mandatory requirements of the South
Carolina Appellate Court Rules.

Appellants have failed to comply with the rules governing the content of an initial brief.

Rule 260(a), SCACR, provides, in part, “[w]henever it appears that an appellant [...] has failed to

comply with the requirements of these Rules, the clerk shall issue an order of dismissal, which



A

shall have the same force and effect as an order of the appellate court”. Rule 208(b)(1)(b), SCACR,
provides that am appellants initial brief shall contain “[a] statement of each of the issues presented
for review.” Rule 208(b)(1)(b), SCACR, alos provides that “[o]rdinarily, no point will be
considered which is not set forth in the statement of the issues on appeal.” Appellants’ brief,
\attached hereto as Exhibit “A”, and incorporated herein by reference, fails to include a statement
of the issues prf:sented for review.

The table of contents of Appellants’ Initial Brief indicates the statement of issues on appeal
appears on pége iii of Appellants’ Initial Brief, however, no page iii is included in Appellants™
Initial Brief. Ordinarily, no point will be considered which is not set forth in the statement of the
issues on appeal. Rule 208(b)(1)(b), SCACR. As Appellants’ Initial Brief contains no statement
of issues on appeal, there is no point to be considered by the Court. Although Appellants’\briéf
contains Argument section that contains the following question, “Did the lower court err in
applying the common law doctriné of Depéndent Relative Revocation to the facts of this case in
light of S.C. Code Ann. §62-2-504(a) (.1986)?”, the hegdings of the Argument section are not a
substitute for the required Statement of Issues on Appeal. “The South Carolina Rules of Appellate
Procedure are not mere technicalities” and failure to comply with these rules provides a basis for
the Court of Appeals to dismiss Appellants’ appeal. Henning v. Kay, 307 S.C. 436, 436, 415

W.E.2d 794, 794 (1992).



CONCLUSION
For the reasons set forth herein, Respondents respectfully requests that this Court dismiss

Appellant's appeal with prejudice.
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STATEMENT OF THE CASE

This matter comes before the Court of Appeals pursuant to SCACR 201
on appeal from the Greenville County Probate Court. This appeal_ follows an interim
appeal to the Greenville County Circuit Court made pursuant to S.C. Code Ann. §

62-1 -308. Notice of Appeal before this court was duly submitted in this matter on
’September 22, 2016 and received for f.iling September 23, 2016. R.___ . The Notice
of Appeal followed the Circuit Court's Order of Septe:mber 14, 2016, which was received
by Appellants' counsel electronically on the same day. The Circuit Court's Order was

- essentially a pro forrha Order affirming the decision of the Probate Court below without
any additional legal analysis. R.__. The appeal to the Circuit Court followed an
Order dated March 18; 2016‘denying Appellants' Motion‘ for Reconsideration in the
Probate Court. That Motion filed Novémb_er_ 6, 2015 petitioned the Probate Court below
_for a rebonsideratioh of lts earlier Order dated Ociober 26, 2015, ruling in févor of fhe |

Respondents, 1

The facts of this case are not in dispute.- What is at issue is the
application of the law to those facts. Because the legal issues are comblex, this
Statement of the Case will be fairly-comprehensive. Nell C. Donnan Gaines passed

away on August 13, 2014 at the age of 96. She was a lifelong resident of Greenville

1 Appellants urged the Probate Court to reconsider its ruling in light of the clear mandate of S.C. Code
Ann. § 62-2-504(a) dealing with interested witnesses in the execution of Wills. See, Motion for _
Reconsideration. R. ____. See also, transcript of hearing on the Motion. R. ___. The same argument
was presented to the Circuit Court on interim appeal. See, transcript of hearing before Circuit Court. R.




County. She had no siblings and although she married twice, she had no children.
Respondent John Head is the nephew of her second husband,lGerald Gaines. Mr.
Head is only related to the decedent by marriage. John and his wife Debra Head are

the natural parents of Alex Head.

Four and a half months prior to Ms. Gaines' death on August 13, 2014,

Herman Tony Burrell passed away on March 26, 2014, leaving the principle portion of

his estate to Nell Gaines. Ms. Gaines had been a lifelong friend of the Burrell family.

The Burrell estate was pending in Greenville County Probate Court at the time of Ms.

Gaines death. R. .

.Following the death of Nell Gaines, Respondents filed Ms. Gaines' Last
Will & Testament dated May 7, 2014." That Will was drawn'up‘42 days after Tony Burrell
paésed away. R. . ;The 2014 Will was duly admitted to infdrmal probate in
Greenville County, the same having been filed by Respondents on August 26, 2014. R.

. That Will made John Head and Alex Head the primary devisees. 2 R. .

'The 2014 Will contains the usual revocation clause for all prior Wills; however, it is

witnessed by the wife and mother of the primary devisees, Debra Head. Because of

2The 2014 Will disposed of the testator’s estate under the "ITEM THIRD" paragraph which stated any
devise thereunder would be in accordance with a written memorandum prepared and signed by the
testator. Such a memorandum appears at page 5 of the 2014 Will indicating that the primary devisees
are John Head and Alex Head, and not just Alex Head as indicated in the Court’s Order of October 26,
2015(R. ___). The only way in which Alex Head becomes the sole devisee is pursuant to the residuary
clause found at the FOURTH paragraph of the 2014 Will. Because the "Personal Property
Memorandum” (R. ____) includes a disposition of real property from the Estate of Herman Tony Burrell,
the devise split 50/50 between John Head and Alex Head fails in part because of the application of S.C.
Code Ann. § 62-2-512 (1986). Only tangible personal property can be devised by a personal property
memorandum under that statute. That did not, however, invalidate the devise of tangible personal
property coming to John & Alex Head from the Estate of Herman Tony Burrell.
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the family rélationéhips in question, it is undisputed that Debra Head is an interested
witness under the pfobate laws of this state.  Pursuant to S.C. Code Ann. §
62-2-504(a), thefe must be at least two disinterested subscribing witnesses in order for
any interested witness to take their devise under the Will. In the case at bar there is
only one such disinterested witness. Again, these faqtual allegations are not in dispute.

But it is here our case takes a turn.

In the enactment of the above-referenced 'statljte, our legislature not only
set forth certain statutory requiréments for subscribing witnesses to testamentary
dispositions in this state, they set forth certain consequences‘for the violation of those

requirements. S.C. Code Ann. § 62-2-504(a) provides in pertinent part that:

If there are not two disinterested witnesses to a will in addition to

an interested witness, then the devise is null and.void to the extent

the value of the excess property, estate, or interest so devised over

the value of the property, estate or interest to which the witness, =
‘the witness's spouse, or the witness's issue would be entitled upon

failure to establish the will. The voided portion of the devise shall
pass by intestacy in accordance with S.C. Code Ann. § 62-2-101

et seq., provided the share of the interested witness, the witness's
spouse, or the witness's issue shall not increase due to the devise
passing by intestacy. (Emphasis added).

Appellants herein are the intestate heirs of Nell Gaines, related to her by
* blood and not marriage. On August 7, 2015, they filed an Amended Petition to Set
Aside the Devise (R. ) to the interested witness' son, Alex Head, all pursuant to

S.C. Code Ann. § 62-2-504. Respondents Answered that Petition and Counterclaimed

(R. ) for the admission to probate of an earlier‘ will dated January 9, 2008, under




the common law theory of '.'Dependent Relative Revocation.” Up until that point, the
6nly will ever offered to brobate for more than a year was the 2014 Will, which
Respondents themselves éubmitted. Agéin, Appellants below on'ly sought tq set aside
the devise to the interested devisee, not the entire 2014 Will. Respondents hvowever,
on their own initiative, sought to set aside thé’ entirety of the 2014 Will in favor of the

2008 Will, under the common law theory of DRR.

Aﬁbellants consistently argued below that the 2014 Will remained a validly
executed Will and should not b’e. set aside. (Sée, Transcript of Séptember 15 2015
hearing atp. 29, R. ___: See also Transcript of January 12, 2016 hearing at p. 40, R.
— . See also, Transcript of August 30, 2016 hearing before the Circuit Cdurt, at p. 9,
R.___). Indeed, the language of S.C. Code Ann. § 62-2-504(a) specifically provides
that "A subscribing witness to any will is not incompg. tent to attest or prove the same by
reason of any devise therein in favor of the witness, the witness's spouse, or the
witness's issue." (Emphasis added). According to the express language of S.C. Code
Ann. § 62-2-504(a), the 2014 Will in question re.main»s valid as a duly-w_itnes_sed
testamentary disposition. The statute even permits the Personal Representative (herein
- John Head)-to continue to serve in that capacity,v being enﬁtled to collect the étatutory

fee. Only the devise to an interested devisee is negatively affected.

~In order to avoid the harsh impact of the statute, however, Respondents
sought to set aside the 2014 Will in favor of the 2008 Will, which did' not suffer from the

same deficiency. The Probate Court below agreed with the Respondents' assertion of

AN
\




DRR and admitted the 2008 Willinto probate. R.____. The 2008 Will left the entirety
of the estate to Alex Head apart from any residuary bequests. (2008 Will, R. ____). It
appears the only reason the testator redrew her 2008 Will in 2014 was to incor;;orate
certain benefits and devises to John Head. In the 2014 Will, John Head is the sole
Personal Representative. (See, "ITEM SIXTH" in the 2014 Will, R. ____). Inthe 2008
Will he is not. (See, "ITEM-IV" inthe 2008 Will, R. ____ ). Inthe 2014 Will, there was -
an attempt to include John Head in the disposition of the Gaines estate. (2014 Will at p.
5 “Personal Property Memorandum,” R. ). In the 2008 Will there is not. (2008
Will, R. ___). Curiously, the Probate Court found the two Wills to be essentially the

same for purposes of DRR. R. .

The Probate Court below emphagized in its Order of October 26, 2015
that "the intention of the testator is the law of wills." R. . But what happens'when
the testator's intentions collide with the legislature's intentions? Can DRR avoid the
intentions of the legislature? After two hearings before the Probate Court and one

before the Circuit Court on appeal, the case now boils down to one single issue, which

Appellants now bring before this court.




, ARGUMENT

Did the lower court err in applying the common law doctrine of Dependent Relative
Revocation to the facts of this case in light of S.C. Code Ann. § 62-2-504(a) (1 986)?
It appears that the advent ef the theory known as "Dependent Relarive

- Revocation" [hereinafter, _"DRR"]‘ arese in Englishju‘risprudence in the 18th century. In
the case of Onions v. Tyrer, 1 P. Wms. 345 (1716) 3, we find a similar set of facts as is

“presented to the court now. The subscribing witnesses did rrot properly attest to the
Will. A copy of the prior Will presumed to be revoked was offered in pla‘ce'of the
deficiently attested Will. Sitting in equity, the court found that the testator would have
preferred testacy over mtestacy and held that the revocatlon of the prior will was
conditional. From that case arose the maxim: "the intent of the testator is the law of -
willfs." What's different with our case is that in Onions, there was no statuiory
consequenee for failing to meet the Iavw's requirements for the proper witnessing of a
vWill. By‘enacting S.C. Code Ann. § 62-2-504, our Iegiélature, however, went well
beyond this common law rule and incorporeted a statutory consequence with directions
fer failing to have the requisite number of disinterested witnesses. Because the

iegislature has spoken, Appellants respectfully contend that those consequences and

directions cannot be ignored or avoided. -

3 The Onions case is thoroughly reviewed'in the case of Charleston Library v. Citizens & Southern Nat
Bank, 200 S.C. 96, 20 S.E.2d 623, 629 (SC 1942).
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In Onions, the court reinstated the prior Will. They did so holding that the
revocation in the deficient Will wa;s to be considered a "conditional revocaﬁon,“ which
the testator would have never attempted had he correctly understood the taw with
respect to the proper attestation of a Will. The court in Onions received the prior Will in
place of the deficiently-witnessed Will, holding that the revocation in the later Will was

~

conditioned upon the revocation in the later Will being legally valid.

South Carolina first adopted the English common law theory of DRR in the
case of Pringle v. McPherson's Executors, 2 Brev. 279, Am. Dec. 713 (S.C. 1809),
setting forth again that "the intention of the testator is the law of wills." A review of the
case law in South Carolina reveals that the last time the theofy of DRR has been vful'ly
considered was the case of Charleston Library v. Citizens & Southern Nat. Bank, 200
S.C. 96, 20 S.E.2d 623 (S.C. 1942). That S.C. Supreme Court case has not been
overturned since 1942, which appears to indicate that the common law Itheory of DRRis

alive and well in South Carolina. 4 -

- 4 Appellants initially challenged the viability of DRR under South Carolina law based on the language of
S.C. Code Ann. § 62-2-508 (1986) dealing with the manner in which a revoked Will may be revived. The
Probate Court below found that revival of a revoked Wiil and DRR were two distinct legal concepts that
could harmoniously coexist. (See Order dated October 26, 2015 atp. 5, R. at ____). Judge Faulkner
held that DRR is concerned with whether the prior Will was ever properly or effectively revoked. Under
DRR, the Probate Court below felt that the prior Will wasn't being "revived" such as the legislature ,
contemplated by enacting S.C. Code Ann. § 62-2-508 & S.C. Code Ann. § 62-2-506. Judge Faulkner felt
that DRR, if appropriate, establishes that the prior Will was never “put to death.” Appellants have
abandoned their earlier challenge to the viability of DRR in favor of their argument that DRR, even if
viable, cannot avoid the statutory consequences and directives as mandated by S.C. Code Ann. §
62-2-5604(a). That was the basis for the Motion to Reconsider, but for some reason the Probate Court
never addressed that argument.



In the same year as the decision in Charleston Library, the South Carolina
legislature enacted its first comprehensive probate code. Seciion 8919 S.C. Code of
Laws 1942 was the predecessor statute to S.C. Code Ann. § 62-2-504. 5 Although the
wording has been somewnhat changed, the statute has always (and did then) have a
penalty with directives for failing to meet the requirements for subscribing witnesses.
That statutory penalty has always remained the same, i.e., that the devise to the
iﬁterested devisee shall be null and void and that devise shall pass by intestacy. The
1976 revision of the code did n{ot change that. In 1986, the SC legislature revised and '
amended the entire SC Probate Code again. That revision also did not affect the
. penalty provisiohs of S.C. Code Ann. § 62-2-504(a). At the time of the execution of
both Gaines Wills, therefore, S.C. Code Ann.'§ 62-2-504(a) remained unchanged in thatA
~ regard. The issue now before tﬁe court is whether the clearly delineated penalties and
directives of S.C. Code Ann. § 62-2-504(a) can be avoided byv the application of the

common law rule of Dependent Relative Revocation.

One of the great ironies of this case has been that the Probate Court's
application of the common law doctrine of Dependentv Relativg Revocation (hereinafter
"DRR") to the facts of this case has actually resulted in defeating the intentions of the
testator in a significant way. On May 7, 2014, barely three.months prior to her death at

the age of 96, the testa;cdr executed a new Will and revoked her prior Will dated January

5 One of the unanswered questions in this case was whether the decision in Charleston Library came
before or after the effective date of the 1942 probate code.
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9,2008.6% R. . Under her new estate plan, the testator added John Head as an

additional beneficiary of her estate. R. . John Head was not a beneficiary at all

under the 2008 Will. R.

Before DRR may even be considered, it must first be established that the
provisions of the later Will affected by the interested witness is not materially different
from the prior Will. Early on in the application of DRR, American courts have held-that a
proper application of the doctrine depends upon a sufficient showing that the two Wills
are essentially the same. 57 Afn. Jur., Wills, §§ 514, 515 (1936); See, e.g., Stewart v.
Johnson, 142 Fla. 425, 194 So. 869 (1940). The two Wills before the court, however
are materially different. One has John He;ad as a devisee sharing with his son. In the |

other,'he is not a devisee at all.

Because of the Probate Court's ruling below, John Head is now removed
altogether from the testator's estate plan. He has no entitiement whatsoever under the

2008 Will. He will lose his gift to any and all personai property coming into the testator's

estate from the Burrell estate under the separate "Personal Property Memorandum" the

Respondents filed with 2014 Will R, . There is no argument in this case that it

was the testator's intent that John Heéd share the gift outlined in that "Personal

6 On May 7, 2014, the testator also changed the designation of her Personal Representative to John
Head acting alone in that capacity. The 2008 Will had Mr. Head serving as Co-Personal Representative

with his wife, Debra Head. R.




Property Memorandum" 7 R.___. The personal property of the Burrell estate
coming into the Gaines estate included three automobiles, two mqtorcycles, a garage
full of automotive tools and équipment, and a house full of furnishings. While it is
épparent from her ruling‘that the Probate Judge found that John Head would prefer the - -
disposition of the 2008 Will to the claims of the Appellants, his intentions are not and
should not be controlling. They are not even relevant to a determination of this case.
As a general rule of probate Iaw, the law of Wills is the intention of the testator, not the
beneficiaries. Therein lies the irony of this case. In order to effectuate the intention of
the testator in one regard, the Probate C_ourt resorted to defeating the intentions of the
testator in another. The lower court below erred in applying the doctrine of DRR in
reaching éuch a result. Appellants respectfully contend that DRR should not have been
applied at all. But without question, the Probate Court's ruling below is squarely

premised on the theory of DRR as found in the Charleston Library case. 8 R. .

Although the Charleston Library case reviews the historical development

of DRR, a more in-depth history of the evolution of DRR and interested witness statutes

‘may be helpful. It was because df the Statute of Frauds that English courts held a Will

7Under S.C. Code Ann. § 62-2-512.(1986), & "Separate writing identifying bequest of tangible property" is
recognized as a valid disposition of estate property even though separately drawn from the Will, and
regardless of whether it is drawn before or after the Will. According to that statute, such a writing does
not have to be witnessed, but rather only signed by the testator. So then, the bequest therein to Alex
Head and John Head would not be impacted by his wife's signature on that separate writing. Her
signature as a witness thereupon was wholly unnecessary and superfluous. It is of no consequence.

8 One of the unfortunate circumstances of this case is that the appellate courts of this state have not
further expounded upon the doctrine of DRR in a subsequent case since the Charleston Library case was
decided in 1942. Whatever ruling this court makes will be a welcome and much needed addition to the -
law.
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was completefy invalid if one or more witnesses were beneficially interested under the
Will. Even a srhall legacy fo a witness, perhaps a sentimental Qift to a faithful servant
who happened to be called upon to witness the W‘ill, would invalidate the entire
instrument. To avoid that harsh rule, the court in Onions found that the testator would
have preferred testacy over intestacy, and concluded that the revocation of the former
Will was conditionéd upon effectuating the testator's intentions in the new Will. That
case gave birth to the doctrine of DRR as a rule founded in equity to avoid the harsh

‘results of intestacy, at least when there is a pre-exisﬁng Will.

It is noteworthy that thirty six yeavrs after Onions, the English Parliament in
the year 1752 enacted 25 Géorge 2, ¢. 6 making any such interested witness competent
to attest to the execution of the Will, although continuing to invalidate any bequest to
him. For avsuccinct history of how Eﬁglish\léw developed, see, Estate of Lubbe v.
Kamoraski, 142 So. 2d 130, 133 (Fla. 2d DCA 1962). ~ As spelled out in Estate of
Lubbe, a testator's Will will no longer bevrende‘red invalid in Florida because of an

/

interested witness under the Statute of Frauds, all as a matter of legislative enactment.
142 So. 2d at 133-34. Although Florida law is 6nly persuasive authority, it does provide
some clarification of the issues at hand. Their interested witness gtatute is virtually
identical to ours, at least in principle. Their courts have concluded that such statutes

save the Will from being declared invalid in circumstances where interested witnesses
are involved. 142 So. 2d at 134-35. Such statutes essentially incorporate the equitable

rule laid down in 25 George 2, ¢. 6.
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Going back to Parliament's enactment of its statute in 1752, that was how
the common law stood in England on July 4, 17‘)6, which thereafter, by adoption under
our state's Cbnstitution, became the common law of South Carolina. See, S.C. Code
Ann. § 14-1-50 (1976). 'Many years later, our legislature in S.C. Code of Laws of 1942,
Section 8919, actually codified and incorporated the rule laid down in England's 25
Georgé I, c. 6. Our legislature has since expanded upon that codification in S.C.
Code Ann. § 62-2-504(a) (1986), including additional provisions that go wéll beyond the
common law rule: °

A subscribing witness to any will is not incompetent to attest

or prove the same by reason of any devise therein in favor of
the witness, the witness's spouse, or the witness's issue. If
there are two disinterested witnesses to a will in addition to the
interested witness, then the devise is valid and effectual, if
otherwise effective. If there are not two disinterested witnesses
to a will in addition to an interested witness, then the devise

is null and void to the extent of the value of the excess property,
estate, or interest so devised over the value of the property,
estate or interest to which the witness, the witness's spouse,

or the witness's issue would be entitled upon the failure to

establish the will. The voided portion of the devise shall pass
by intestacy in accordance with Section 62-2-101 et seq.,

provided the share of the interested witness, the witness's
" spouse, or the witness'’s issue shall rot increase due to the
devise passing by intestacy. (emphasis added).

Because of our statutory law, even an interested \witness is now competent to witness
the execution of a Will in this state. What was once a disqualifying infraction under the

Statute of Frauds will no longer invalidate a Will in South Carolina. In light of the fact

9 At common law, only the devise to the interested witness was affected. After 1986, our legislature has
included the interested witness' spouse and children, thereby expanding the reach of the statute. Under
the common law, the spouses and children could have taken their gift under the Will. Under the current
statute in effect at the time of this case, the interested witness' spouse, and their children can only take
their intestate share, not to exceed the gift contained in the Will. Clearly, our legislature has considered
the public policy of such scenarios in a comprehensive fashion.

12
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that our legislaturé has enacted such a comprehensive statute on how to deal with the |
issue of an interested witness, Appellants contend that the Probate Court's application
of DRR was misplacéd and inappropriaté. John Head's interest in the personal property
coming into the testator's estate from the Burrell estate should not have been defeated.
This is not a case where the 2014 Will was in jeopardy of being invalidated by the

statute. To the contrary, the statute saves the 2014 Will.

Alex Head's entitlement to tangible property under the separate writing

filed with the 2014 Will is similarly unaffected by S.C. Code Ann. § 62-2-504(a). Again,

that's because a separate writing disposing of tangibievproperty requires no wi'tnesses at
all, But there is nd argument that the statute’s application to the facts of this case may
very well .impact the entitiement of Alex Head under the provisions 6f the 2014 Will itself.
Alex Head may be limited to his intestate share under the 2014 Will because of the

statute. 19 But that is a function of legislative intent and nothing more. What the

Probate Court did, however, was to circumvent the will of the legislature altogether by

resorting to DRR in order to save the entitlement going to Alex Head under the 2008
Will, rather than Iirhiting him to his intestate shére under the 2014 Will. The Probate
Judge did so, presumably, because of the perceived harshness of the statute. That
cannot serve as a legitimate basis upon whivch to decide this case, especially in view of
the statute. "Once the legislature has made [a] chbice, there is no room for the courts fo

impose a different judgment based upon their own notions of public policy," South

10 Un\der the Application for Informal Probate (Forrh 300ES 1/2014), John Head identifies himself as an
intestate heir, and if he is, so potentially is his son Alex. R. at
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Carolina Farm Bureau Mut. ins. Co. v. Mumford, 299 S.C. 14, 19, 382 S.E.2d 11, 14 (Ct.

App. 1989).

While a greater devise to Alex may have been intended in both Wills as a
reflection of the teétator's affection, the testator's intent is subordinate to the intent of the
legislature. It was error on the part of the Probate Court to resort to S.C. Code Ann. §
62-2-504(a) to initially find that the testator's intentions were being subverted because of
the interested witness who signed the 2014 Will, and then ignore the legislature's
mandated remedy under such circumstances. Judge Faulkner's Order dated October
26, 2015 clearly stétes that S.C. Code Ann. § 62-2-504(a) was the precipitating basis for

even questioning the validity of the revocation clause in the 2014 Will. |

Although having sought and relied upon professional legal

advice, an interested person was permitted to witness

's] 2014 will causing t literation of her est
plan under S.C. Code Ann. § 62-2-504(a). There is no evidence
to suggest she was aware of the legal effect of having Debra
Head act as a witness. Having relied upon an attorney, she
had no reason to be aware of the detrimental legal effect of
having Debra Head act as a witness. .| find that had Ms. _
Gaines known the effect of her mistake upon her estate plan,
she would not have revoked her 2008 will. In view of the
foregoing, | find DRR is applicable. (Emphasis added)  R. ____.

Thereafter, havichoncluded that S.C. Code Ann. § 62-2-504(a) creates all the havoc,

the Probate Judge then Orders at the very end:

The testator intended her revocation to be conditional;
conditioned upon the disposition of her estate in accordance
with the provisions of her 2014 will. However, because of

the interested witness to the 2014 will, S.C. Code Ann.

§ 62-2-504 governs the distribution of her estate assets;

the end result being that her estate assets would be distributed

14



to her intestate heirs instead of to Alex, the object of her bounty.
Therefore because the 2014 will provisions were nullified by
the interested witness statute, the condition of her revocation
was not fulfilled such that the 2008 will was not effectively revoked.
(Emphasis added) R.
Clearly, the Probate Judge recognized the conflict the statute had upon honoring the
intentions of the testator. In one breath she récognizes that the statute "governs the
distribution of [the testator's] estate," but then in the next concludes that DRR can frump

the statute. Such an end-run around the legislature should not be allowed.

As previously stated herein, the 2014 Will, was submitted to probate by
the Respondent_s;' not Appellants, and it was certified by John Head as the Last valid
Will & Testament of the testator. R. . ltwas Respondenfs who submitted the
"Personal Property Memorandum" with the 2014 Will.© Only after the challenge brought .
by Appellants under S.C. Code Ann. § 62-2-504(a) did Respondents come up with the
2008 Will by way of their Counterclaim._ R._ . Literally everyone in this case has
acknowledged that S.C. Code. Ann.62-2-504(a) has created the chaos that now calls

into question the intentions of the testator. |

There are no other defects in the execution of the 2014 Will that even
remotely raise the question of whether the revocation clause is valid. But it should be
kept in mind, the statute doesn't invalidate the 2014 Will, it saves it. Because the
statute séves the 2014 Will from the vagaries of the Statute of Frauds, the revocation
clause in the 2014 Will should be held to be valid and effective, foreclosing any resort to
the 2008 Will.‘ Again, Appellants reSpec_tfullly submit it was error on the part of the

N

Probate Court to rely upon the statute regarding interested witnesses to find a basis to

15



challenge the revocation clause in the 2014 Will, but then dismiss the Iegislature's clear
and unambiguous directives on how to dispose of the devise under such circumstances.
That does not mean DRR and Charleston Library have been overruled. DRR might
very well arise as a consequence of many other defects in the retention or execution (or
lack thereof) of a Will, but when the defect creating the challenge to the revocation .
elause concerns interested witnesses to the Will, our legislature has spoken. Resort to

the common law rule of DRR, therefore, was inappropriate in this case.

When Respondents submitted the 2014 Will to probate, and they did so
knowing the problem they had with the interested witness statute. They properly
identified that the Will had been witnessed by an interested witness. R. . Lrhere is:
little doubt that if no one had noticed, the 201’4 Will would have been accepted for
informal probate and administered accerding to the terms 'of‘the 2014 Will. But
'Appellahts, who by the way were never properly identified as intestate heirs-in
Respondents' Application for Informal Probate, (See, R. ____ ) luckily did notice. From
the earliest days Qf this case, Appellants have consistently urged the court below to
follow the directives of the legislature as found in S.C. Code Ann. § 62-2-504(a), while

insisting at the same time that DRR was irrelevant to a determination of this case. R.

As mentioned previously, DRR has not been revisited in South Carolina
since the Charleston Library case was decided in 1942. Furthermore, there has never

been a case in South Carolina addressing the impact of our interested witness statute
\ . (
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(now found at S.C. Code Ann. § 62-2-504) upon the common law of DRR. So, in that
sense, this is a case of first impressions. But the Florida case cited supra did indeed
review the impact of Florida's interested witness statute on the common law of DRR. In

Estate of Lubbe, the court was faced with an interested witness statute that (just like our
own statute) provides a remedy for its violation, even though worded less forcefuily.

DRR was asserted in Estate of Lubbe to avoid the statute.

In Estate of Lubbe, the Florida cou}t specifically declined to follow DRR to

circumvent the clear intentions of the Iegislature._ In so holding, the court in Estate of
Lubbe said: "It is évide_nt that the statute here involved is not a flexible rule of procedure
b}ut a stern and mandatory rule of subsfantive law. The courts cannot rightly pervert
such rules to accommodate the occasional hardship. In this case to hold with thev
appellants would defeat the ifnplicit purpose of Fla. Stat. 731'.07(5) FS.A 11 ltis
éxiomatic that judicial decision prompted by temporary expediency tends to méke bad
law." 142 So. 2d at 137. Appellants submit that the Florida case makes sense and is
persuasive authority on the issue herein. 12 Appellants recognize that Lubbe was |

overruled by the Florida Supreme Court, on other grounds, in the case of Estate of

" Fla. Stat. Ann. § 731.07(5) reads as follows: "All devises and bequests to subscribing witnesses are
void unless there are at least two other disinterested subscribing witnesses to the will. If the subscribing
witness would be entitled to any share of the estate of the testator in case the will were not established,
he shall take such portion of the devise or bequest made to him in the will as does not exceed the share
of the estate which would be distributed to him if the will were not established." The statute was repealed
in 1976.

12 In her Order dated October 26, 2015, the Probate Judge relies upon the case of LaCroix v. Senecal,
140 Conn. 311, 99 A.2d 115 (1953) in which the court applied DRR in the face of an interested witness
statute. LaCroix, however, is readily distinguishable because the Connecticut statute did not include a
remedy for a violation of the statute. All the Connecticut statute did was codify the common law that
legatees can't be witnesses. Our legislature, however, has laid down a clear remedy for a violation of the

statute. As in Estate of Lubbe, it ought to be followed.
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Johnson v. Morris, 359 So. 2d 425 (1978). In Johnson, the Florida Supreme Court held
that the DCA in Lubbe applied too restrictive a definition of "distribution” as found in the

saving clause of the Florida interested witness statute. 359 So. 2d at . The Florida

Supreme Court did not overrule the rationale behind declining to follow the common law
of DRR. *® Johnson certainly did not hold that DRR trumped the statute. Instead, they
applied the saving clause of their interested witness statute. (tis also important to

“note that ~John./son acknowledged it was being decided after Fiorida had already

repealed its interested witness statute in 1976. 359 So. 2d at 425-26).

Inour casé, the interested witness statute is far more ‘forceful and direct,
~and it has not been repealed. It says that "[t]he voided portion of the devise shall pass
by intestacy in accordance with Section 62-2-101 et. seq ..." (emphgsis added). The
Florida statute never had such mandathy language. Because we do, the clear |
language of our statute should be applied as a substantive rule of law to be enforcéd by |

the courts of this state.

 Although DRR has not been addressed at all in any case in South
Carolina since 1942, there is a casé that has addressed the application of our statute on
interested witnesses in the execution of Wills. In the case of Davis v. Davis, 208 S.C.
182, 37 S.E.2d 530 (S.C. 1946), t\he South Carolina Supreme Court evaluated the
impact of the predecessor statute, then known as "Section 8919 S.C. Code of Laws

1942." This former version of the interested witness statute outlined the very same

13 The Lubbe case was cited with approval for this same proposition six years after Johnson, in the case
of Estate of Barker v. Broughton, 448 So. 2d 28, 32 (Fla. 1st DCA 1984)
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mandate. Under the 1942 statute, the gift or devise aﬁécted by the interested witness's
relationship "shall pass by intestacy" in the absence of two disinterested witnesses. The
Davis case cites the 1942 statute to further provide that the interested witness shall be

considered competent for purposes of saving the Will. 37 S.E.2d at 531.

In Davis, the stated beneficiaries were nephews of the decedent. But their
wives executed their Uncle's Will as witnesses. The facts of Davis, then, are very
simjlar to the case at hand. In light of the statute td be considered in 1946, the
Supreme Court said that the nephews were limited to their intestate share. The court
~initially aéknowledged the common law rule deferring to the intention of the testator, but
_then very clearly found that it was powerless tb follow that maxim of probate law. "To
construe a will in conformity with thé intenfidn of the testator is much favored by the
courts but sugh intention cannot prevail when in conﬂ.icQ with somé statute or rule of |
law." 37 S.E.2d at 531. Because of thé clear and unambiguous language of the statute;,

the court in Davis held "It is clear that the beneficiaries, B.L. Davis and W.K. Davis, can

take no more than they would have gotten had the testator died intestate." /d. In light of
f .

t

our Supreme Court's ruling in Davis, it cannot be said that the provisions of the statute

or its intended application are uncertain or ambiguous in the least. "If a statute is

{

unambiguous and clear, there is no need to employ the rules of statutory construction
and.this Court has no right to look for or impose another meaning." Georgia-Carolina
Bail Bonds, Inc. v. County of Aiken, 354 S.C. 18, 24, 579 S.E.2d 334, _____ (Ct. App.
2003); Cowan v. Allstate Ins. Co., 351 S.C. 6286, 631, 571 S.E.2d 715, 717 (Ct. App.

/
2002).
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Appellants argued below that the Davis case was controlling law. R. .
The Probate Judge below disagreed, apparently concluding that the doctrine of DRR
somehow avoids any conflict with the statute. R. ____. Appellants respectfully submit
that it was error for the Probate Court to hold that there was no conflict with the statute.
Furthermore, the Probate Judge apparently concluded that because DRR was not
raised in the Davis case, there is still an unanswered question about whether DRR can
be asserted to avoid the consequences of the statute. By her ruling, the Probate Judge
implicitly held that DRR trurhps the statute. R.___. Once again, it was error for the
Probate Court to hold that S.C. Code Ann. § 62-2-504(a) serves as the basis to

challenge the validity of the revocation clause in the 2014 Will, and yet conclude that it

. was somehow permissible to ignore and dismiss the directives of the legistature, once

an interested witness has been identified. 14 With respect, the érror made by the
Probate Court was to apparently premise its decision upon some independently existing
common law violatipn of the law of Wills as it pértains to who may witness a Will. After
S.C. Codé Ann. § 62-2-504 and its predecessor, however, there is no longer a common
law violation when an interested witness signs. It is now a statutory violation with a

clear and unambiguous statutory remedy.

4 Because of the codification of the common law regarding interested persons who witness the execution
of Wills, there can be no other parallel common law regarding interested witnesses that might
independently give rise to a challenge to the revocation clause of a Will. The Probate Court below did not
cite any such parallel common law either. The sole basis of the Probate Court to question the 2014 Will's
validity was the statute. R. __
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CONCLUSION

Appellants ask this court to REVERSE the decisions of the Circuit
Court and Probate Court below, and in so doing hold that the doctrine of Dependent
Relative Revocation may not trump the langqage of S.C. Code Ann.'§ 62-2-504(a); and
to find further that the 2014 Wil of the testator is the propér Will to be probated in this
case. Appellants ask that the Probate Court be instructed hereafte~r to follow the

mandate of the statute as set forth therein, in the administration of the 2014 Will.

Richard L. Patton, Esq.

SC Bar # 0008627

THE PATTON LAW FIRM
819 East North Street
Greenville, SC 29601

(864) 233-9797

(864) 233-9790 telefax
pattonlawfirm @hotmail.com

, Attorney for Appeliants
Greenville, SC ,
December 27, 2016
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In the Court of Appeals

Appeal from the Greenville County Circuit Court & Probate Court

Letitia H. Verdin, Circuit Court Judge
Debora A. Faulkner, Probate Judge

RECEIVED
Case No. 2016-002015 DEC 2.8 2016
SC Court of Appeals
Wilson Garner, Jr.; etal, ............ ettt e 2.' ............ Appellants,
V.
The Estate ovaelI Gaines , et al, .............. Respondents.

o

PROOF OF SERVICE BY MAIL

: The undersigned certifies that he has served a copy of the within INITIAL
BRIEF OF APPELLANTS in addition to the Appellants' DESIGNATION OF MATTER TO
BE INCLUDED IN THE RECORD ON APPEAL upon opposing counsel herein by
depositing a copy of the same into the United States Postal Service with sufficient
postage affixed thereto, all in compliance with SCACR 208, and addressed as follows:

Wes (Marcus) Meetze, Esq. .
. POBOX 81118
Simpsonville, SC 29680

TH !%7 day of December, 2016 ‘

Richard L. Patton, Esq.
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PATTON LAW FIRM
RICHARD L. PATTON : A
ATTORNEY AT LAW
818 E. NORTH STREET,
GREENVILLE, SOUTH CAROLINA 29601

RICHARD L. PATTON* ’ . TELEPHONE

(864) 233-9797

*ALSO ADMITTED IN GEORGIA. . . » FAX

(884) 233-8790

o

VIA FEDERAL EXPRESS

RECEIVED)

S.C. Court of Appeals , , DEC 28 2016 ,
Clerk of Court | | -8C Court of Appeals

1220 Senate Street
Columbia, SC 29211

December 27, 2016

Attention Shelby Snow ' \ ,

RE: Wilson Garner, Jr, et al v. Estate of Nell Games
Appellate Case 2016-002015

Dear Ms. Snow:

The orderlng and delivery of the transcript i in this case has caused
' f immense problems. You may recall there was confusion following your letter of
~ October 21, 2016 advising that | needed to file an extension to order the transcript. You
~and | spoke by phone and i advised that you had already received notice of my ordering
the transcript in a letter dated September 22, 2016. You found that letter in your file and
* indicated that | did not need to do anything further to correct that issue. Enclosed is a
copy of my earlier correspondence to refresh your memory. '

| advised the court reporter by email on November 15th and 29th, 2016

that we were not in receipt of the transcript. In her email to me dated October 14, 2016,
the court reporter said that she would get the transcript out in time and said that she
would request an extension from court administration if she needed more time and
advise when it was granted. | enclose a copy of her email. The court reporter delivered
the same by hand-delivery on December 1, 2016 explaining the delay was due to the

. holidays. Because I'had the transcript as of December 1, 2016, | understood there was
cause to file for an extension under SCACR 207. 1did advise opposing counsel by
email that the transcript had been delivered on December 1, 20186.

Although | ordered the transcript the same day as my Notice of Appeal, |
“had 10 days under the rules to order the transcript, which would not have expxred by
December 1, 2016.



| am filing the Appellate Brief with this letter in hopes that the court will
accept it for filing. 1 will file the appropriate motion if need be. | will #y to reach you by
phone to discuss the matter further.

Richard L. Patton

C: Marcus W. Meetze, Esaq.
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PATTON LAW FIRM

RICHARD L.. PATTON
ATTORNEY AT LAW
819, E. NORTH STREET
GREENVILLE, SOUTH CAROLINA 29601

RICHARD L. PATTON* : TELEPHONE
’ (864) 233-9797

‘ALSO ADMITTED IN GEORGIA ’ FAX
(6864) 233-9790

October 24, 2016

S.C. Court of Appeals ' : | RBCEIVED
PO Box 11629 :
Columbia, SC 29211 DEC 28 2015

Atin: _Shelby Snow SC Court of Appsals

RE:  Wilson Garner, Jr. v. Nell Gaines
Appellate Case No. 2016-002015

Dear Ms. Snow:

I understand that you have the above-referenced appeal for purposes of
filing compliance. I have the Clerk's letter dated October 21 , 2016 advising that I needed -
to file a motion for extension to order transcript outside of filing deadlines in the above-
captioned appeal. There must be some mistake. I filed a copy of my letter to the court
reporter dated September 22, 2016, in which I ordered the transcript in question. I have
confirmed with the Clerk that he already has that letter in the file. It was filed along with
the Notice of Appeal on the same day. .

Perhaps my contemporaneous filing somehow confused the issue. I
apologize for that, if it did. Please advise if I still need to file a motion to order the
transcript outside of filing deadlines. That would seem unnecessary, but I will take your
take your lead on this in any event because I do not want my appeal dismissed. Given
that I have already ordered the transcript from the court reporter involved in my case,
have been operating under SCACR Rule 207 (a)(2), which provides that the court
reporter shall have 60 days to produce the transcript. By my count, that should give her
until November 21, 2016. :

Please reply in writing so I will know how to proceed further.” A duplicate
of my letter to the court reporter is enclosed for reference, :

C: Clients
Marcus W. Meetze, Esq.




Re: Wilson Garner, Jr. et al' v. Thé Estate of Nell Gaines - Richa... https://outlook.live.com/owa/?viewmodel=ReadMessageltemé&...

Re: Wilson Garner, Jr. et al'v. The Estate of Nell Ga,ines'

Richard Patton

Tue 11/29/2016 4:42 PM_

To:Johnson, Teresa B. <TJohnson@sccourts.org>;

Dear Mrs. Johnson

| have not yet received the transcript in the Gaines matter. | last contacted you on the 17th of
November to advise | was mailing a check in payment. | do not see where that check has
cleared my account. Did you receive it? | mailed it to your PO Box address. ‘

Rick Patton

Patton Law Firm

818 East North Street
Greenville, SC 29601

From: Johnson, Teresa B. <TJohnson @sccourts.org>

Sent: Tuesday, November 15, 2016 10:21 AM

To: Richard Patton ' :
Subject: Re: Wilson Garner, Jr. et al v. The Estate of Nell Gaines

Mr. Patton -

This transcript has been compiete’d per your request. ?Please see attached invoice for payment. Thank you for
your patience in this matter. ‘ :

Thank you,

Teresa B. Johnson, CVR-M
Circuit Court Reporter
Thirteenth Judicial Circuit
P.O. Box 2812

Greenville, S.C. 29602

[Image result for glass half full]
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PATTON LLAW FIRM
RICHARD L. PATTON
ATTORNEY AT LAW
818 E. NORTH STREET
GREENVILLE, SOUTH CAROLINA 298601

RICHARD L. PATTON* ) . TELEPHONE

(884) 2339797

*ALSO ADMITTED IN GEORGIA ) FAX

(864) 233-9790

!

September 22, 2016

‘Ms. Teresa Johnson, Court Reporter
PO Box 2812
Greenville, SC 29602

RE:  Wilson Garner, Jr., et al - versus - The Estate of Nell Gaines
Greenville County Case No. 2016-CP-23-02045
Notice of Appeal / Qrder of Transcript

Dear Ms. Iohnsén:
\ : :
On August 30, 2016, you were the court reporter for the oral arguments
heard before Circuit Court Judge Letitia H. Verdin. That matter was on appeal from the
Probate Court to the Circuit Court, and the hearing lasted about 45 minutes as I recall.

: I have ﬁled a Notice of Appeal in this case and need to make arrangements
with you for purchase of the transcript of that hearing before Judge Verdin. Please
contact me at your earliest convenience to discuss the matter. I fried to contact you by

‘phone but the Clerk's office told me they did not have that information.

. /YAIS:

e

, RichéL/.Patton
C: Clients ) : _ — \

‘File

I look forward to hearing from ygu




Re: Wilson Garner, Jr. et al v. The Estate of Nell Gaines - Richa... https://outlook.live.com/owa/?viewmodel=ReadMessageltemé....

Thank you,

Teresa B. Johnson, CVR-M - J
Circuit Court Reporter

Thirteenth Judicial Circuit

P.O. Box 2812

Greenville, S.C. 29602

From: Richard Patton <pattoniawfirm@hotmail.com>

Sent: Friday, October 14, 2016 10:30 AM

To: Johnson, Teresa B.

Subject: Re:'Wilson Garner, Jr. et al v. The Estate of Nell Gaines

Paper copy only will be fine, 1 think.

Rﬁck Patton

- Sent from my iPhone

>0On Oct 14, 2016, at 10:22 AM, Johnson, Teresa B. <TJohnson@sccourts.org> wrote:
s : :
> Mr. Patton:
> . \ .
> I have received your request to prepare the transcript in the above referenced case held before the
Honorable Judge Letitia H. Verdin on August 30, 2016. | have reviewed my records and estimate this transcript to
total apprommately 25 pages. ) N
> o
> Based on our current rate of $3.25 per page plus postage of $3.95, | estimate the cost to be $85.20. | am not
requesting a deposit at this time. It is my general practice to receive payment prior to delivery of transcripts. Upon
my completing the transcript, the request for payment will be forwarded to your office.
S , .
> You may further define your request in terms of transcript format (paper copy via U.S. Mail, electronic copy via
email, etc.) and the turnaround time that you are seeking, as there are additional fees for electronic copies and
expedited services as specified in SCACR Rule 607(h)(1).
>
> Under our rules, | have 60 days to transcribe and deliver your request. In the event | need additional time to
- complete the transcript, | will request an extension from Court Administration. You will be notified if the extension
is granted.
>
>
>

30f4 ' 12/1/16, 3:50 PM




Re: Wilson Garner, Jr. et al v. The. Estate of Nell Gaines - Richa... https://outlook live.com/owa/?viewmodel=ReadMessageltem&...

> Thank you,

>

> Teresa B. Johnson, CVR-M
> Circuit Court Reporter

> Thirteenth Judicial Circuit
> P.O. Box 2812

> Greenville, S.C. 29602

>

>

>

>

> [Image result for glass half full]

>
- > .
> ~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this
message or any attachment. If you have received this message in error, please contact the sender immediately
and delete all copies of the message and any attachments.

4ofd 12/1/16,3:50 PM




GAINES APPEAL - Richard Patton https://outlook live.com/owa/?viewmodel=ReadMessageltem&...

GAINES APPEAL -

Richard Patton

Thu 12/1/2016 3:59 PM

To:Wes@meetzelaw.com <Wes@meetzelaw.com>;

Wes:

| hope your Thanksgiving holidays were enjoyable. This is to let you know that | received by
hand-delivery today the transcript of the bench appeal before Judge Verdin. Teresa Johnson

was the court reporter assigned to Judge Verdin that day. | plan to have my brief finished well
ahead of Christmas.

Thanks:
Rick Patton

lof1 12/1/16,3:59 PM
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY CIRCUIT COURT AND PROBATE COURT

\\

Letitia H. Verdin, Circuit Court Judge
Debora A. Faulkner, Probate Judge

Case No. 2016-CP-23-02045

Wilson Garner, Jr., et. al. :
Appellants,

The Estate of Nell Gaines, et. al.,

Respondents.

PROOF OF SERVICE

I certify that I have served Respondents’ Motion to Dismiss Appeal by depositing a copy
of the same in the United States Mail, postage prepaid, on March 6, 2017, addressed to their
attorney of record, Richard L. Patton, 819 East North Street, Greenville, South Carolina 29601.

AT \
Marcus W. Meetze
Law Office of Marcus W. Meetze, LLC

; Sg MAR 0 7 28’57  Post Office Box 81118
Gourt Simpsonville, South Carolina 29680
) ef Appeals 864-271-3555 (p)
‘ h 864-757-8691 (f)
SWORN to before me this '

day of March, 2017
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The Law Office of Marcus W. Meetze, LLC
Post Office Box 81118
Simpsonville, South Carolina 29680
864-271-3555 (o)
864-757-8691 (f)

Marcus W. Meetze, Esquire : wes@meetzelaw.com

March 6, 2017

VIA U.S. MAIL, CERTIFIED DELIVERY, RETURN RECEIPT REQUESTED
The Honorable Jenny Abbott Kitchings
Clerk of Court, South Carolina Court of Appeals
P. O.Box 11629
~Columbia, SC 29211

RE:  Wilson Garner, Jr., et. al. v. The Estate of Nell Gaines, et. al..
Appellate Court No: 2016-002015

Dear Clerk of Court:

Enclosed for filing, please find an original and six (6) copies of Respondents’ Motion to Dismiss
Appeal and related Proof of Service for the above-referenced matter. Please file and return a
clocked-in copy to us in the self-addressed stamped envelope provided

By copy of this letter we are serving all counsel of record with a copy of the same.

If you have any questions or need anything further regarding this matter, please do not hesitate to
contact my office.

With kind regards,
f--Y\,\ _ o~ - /V\ —

Marcus W. Meetze

Enclosure(s)

cc: Richard L. Patton (w/ enclosures)

RECEIVED
MAR 07 2617



