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REST ATED ISSUES ON APPEAL 

1 IF A DEFENDANT ASSERTS LACK OF SUBJECT MATTER JURI~DICTION IN A.N 
ANSWER RATHER THAN IN A PRE-ANSWER MOTION, MAY THE CIRCUIT 
COURT CONSIDER THAT DEFENSE ON THE APPLICATION OF DEFFNDANT 
WITHOUT A FORMAL MOTION? 

2 MAY THE CIRCUIT COURT TAKE JUDICIAL NOTICE Of ~FALED FAI\1II Y 
COURT RECORDS WHEN (1) A PARTY ASSERTS A BREACH OF "CO~TRt\C f" 
CLAIM, BUT FAILS TO DISCLOSE THAT THE "CONTRACT" IS AN ORDER OJ< 
THE FAMILY COURT OVER WHICH THE FAMILY COuRT L,{PRE~~l y 
RETAINED JURISDICTION, (2) THE SEALING ORDER PROVIDE~ lHAr Tllb 
PARTIES MAY USE THE SEALED FILE FOR "THIS" LITIGATION, AND (3) TPE 
CIRCUIT COURT ACTION IS BETWEEN THE SAME PARTIES TO THE FAMII Y 
COURT LITIGATION? 

3 DOES S C CODE ~ 63-3-50 PROVIDE EXCLUSIVE JURISDIC TJON 10 1 HF 
FAMILY COURT OVER A 'CONTRACT," WHICH (1) DIVIDED MARIfAI 
PROPERTY IN A DOMESTIC PROCEEDING, AND (2) WHICH WAS APPROVED 
BY, AND CONVERTED INTO AN ORDER OF THE FAMILY COURT? 

4 DOES THE CLEAN HANDS DOCTRINE PRECLUDE A PARfY fROM 1\11ACKING 
AN ORDER AS VIOLATING PUBLIC POLICY WHEN fHAT PARTY RECEI\tFD 
BENEFITS UNDER THAT ORDER? 
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STATEMENT OF THE CASE 

ThIS actIOn below was mitIated by Appellant, Howard Hammer, ("Appellant" or "Mr 

Hammer") as an attempt to CIrcumvent and renege on two FamIly Court settlements, 

mcorporated mto FamIly Court orders that were voluntarIly entered mto by Appellant \\1th tht' 

advIce and assIstance of competent domestIc counsel (R-p 4) By amended complamt dated 

November 4,2009, Appellant sought a 

declaratory judgment and relIef m connectIOn wIth a certam contraU t,ntered 
between the partIes m May 2008 ("May 2008 Contract"), whIch contrad 
mvolves, among other matters property located at 320 St Jame') Street 
ColumbIa, South CarolIna and PlamtIffs retIrement (IRA) accounts 

Amended Complamt for Declaratory Judgment and/or In the AlternatIve for Damages (the 

"Amended Complamt"), ~ 7 (emphasIs added) (R p 14) 

The characterIZatIOn ot the May 2008 contract a~ a "certam contract" 1<., p.ftently nuslcadmg 

as Mr Hammer faIled to dIsclose that the May 2008 Contract was a partIal ~ettlemwt rf 

FamIly Court htIgatIOn that has been pendmg smce September 2, 2005, and, more sIgmfil a'lth 

that the FamIly Court expressly "adopted, approved, mcorporated mto, merged, mtegrated w1th 

and made" the May 2008 Contract a court order (R -p 143) Moreover, the FamIly LOUlt 

expressly retamed "JUrISdIctIon to Issue any orders necessary to effectuate th(;: term ... of tbe 

Agreement" Id at 4, ~ 2 (R- P 143, p 164) 

Appellant's amended complamt m thIS case IS an Improper collateral attack 01} a valId and 

bmdmg order of the FamIly Court WhICh has exclUSIve JUrISdIctIOn over both the partIes and 

theIr claIms Consequently, the CircUlt Court properly dIsmIssed the amwded complamt fOt 

lack of subject matter JUrISdIctIOn (R -p 3) 

Respondent, ShIrley Hammer ("Respondent' or "Mrs Hammer') mvoked the jJrISdiCtI011 

of the FamIly Court on September 2, 2005, seekmg an order of separate mamtenance and 
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support, custody, eqmtable dIstnbutIOn of property and other relIef (R -p ] 37) l;)he filed d 

Second Amended Complamt on December 6, 2007 seekmg a dIvorce and other rehef (ld) 

The FamIly Court lItIgatIOn was settled m two phases FIrst, the dIvorce and property 

settlements were agreed to m May 2008 and made orders by Judge Jone~ on May 12, 2008 (1 e 

May 2008 Contract) (R- pp 137-181) Second on June 23, 2009, the partIes settled Is"ue5 

relatmg to chIld custody, vIsItatIOn, and related Issues The FamIly Court entered It.., orders 

approvmg thIS Settlement Agreement and Endmg the ActIOn on August 19,2009 (R- pp J 15-

136) 

Begmnmg m May 2009, Mr Hammer mounted at least five attacks on the 2008 and 2009 

Settlement Agreements and FamIly Court order~ 

FIrst, on May 4, 2009, Mr Hammer sought to amend, modIfy, VOId and <:.et <151dt, the May 

12, 2008 order and requested a new tnal under Rule 60(b), SCRCP By ordt!r of Judge Jone" 

entered September 1, 2009, thIS motIon was dIsmIssed wIth preJudIce, m VI~V. of t~e August 

19,2009 order (R- pp 4-5) 

Second, Mr Hammer, pro se, filed a motIon to wIthdraw, rescmd, and repudiate hIS con..,el1t 

to the June 23, 2009, Settlement Agreement That motlon was denied by order of the FanlIlv 

Court (Judge Rucker) on January 27, 2010 (R- pp 202-207) 

ThIrd, on September 4, 2009, Mr Hammer filed a MotIon to ReconsIder Arrlend Alit,[, 

ModIfy and/or For a New Tnal and Stay of the followmg four FamIly Court order." each dattd 

August 19,2009 (1) Order for Transfer of IndIVIdual RetIrement Account, (~) Order SealIng 

Record, (3) Order Approvmg Settlement Agreement, and (4) Order (Endmg ActIOn) ThI<:' 

ommbus motIOn was demed by Order of Judge Rucker on January 27, 2010 (R- pp 191 199) 
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Mr Hammer's fourth attack was hI" collateral attack on the ramlly Court s May 2008 

Order m the Court of Common Pleas, whIch IS the subject of thIS appeal (R -p 13) In her 

FIrst Amended Answer, MotIOn to DIsmISS, and Counterclaims to hIS Complamt, Mrs Hammer 

asserted, mter aha, three affirmative defenses (1) lack of subject matter JunsdictIOn (Rule 

12(b)(1), SCRCP), (2) failure to state facts suffiCIent to constItute a cause of actIOn (Rule 

12(b)(6), SCRCP) and (3) res JudIcata (Rule 8(c) SCRCP) (R -p 21) 

By order dated Apnl 14, 2010, Judge Mannmg dIsmIssed Mr Hammer's Amended 

Complamt for lack of subject matter JunsdictIOn, but expressly prOVided that hIS "order [uld] 

not end the actIOn as to [Mrs Hammer's] counterclaIms" (R -p 3) All the counterclaIms 

arIse out ofMr Hammer's conduct m July and August 2009 (R- pp 3-9) Mr Hammt-l mo\t,d 

for reconSIderatIOn of thIS dIsmIssal on Apnl 29, 2010, whIch was demed h\ Order oi Judg~ 

Mannmg entered May 18,2010 (R- pp 10-12) 

Fifth, on August 25, 2010, Mr Hammer filed a complamt m Famllv Court ~eekmg 

substantially SimIlar rehef as m the amended complamt that was before Judge Mannmg (R­

pp 182-190) Mrs Hammer moved to dismiSS thIS complamt on the followmg groundE. (I) 

faIlure to state facts suffiCient to constitute a cause of actIOn (Rule 12(b )(6), SCRep), VI) law 

of the case doctnne and res JudIcata (Rule 8( c), SCRCP), (m) another actIon pendmg between 

the same parties on the same claims (Rule 12(b)(8), SCRCP), (IV) and lack of .;;ubJect matter 

JunsdictIOn (Rule l1(b)(l), SCRCP) Judge Rucker held a heanng on February 8, 2011, at 

WhICh he granted the motIon from the bench and requested that Mrs Hammer's coun-.el 

propose a wntten order 
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ARGUMENT 

I THE CIRCUIT COURT PRO PERL Y DETERMINED RESPONDENT'S SllBJECT 
MATTER JURISDICTION DEFENSE 

Appellant argues that the court below Improperly determmed Mrs Hammer's jUnSdIctIOnal 

defense because she faIled to make a formal motIon to dIsmISS "as reqUIred by Rule 7 (e) [~H..] 

SCRCP" ImtIal Bnef of Appellant at 8 (hereafter "Appellant's Br") 

Rule 12(b)(6), SCRCP, prOVIdes two dIstmct methods of assertmg defenses h<;ted In 

subsectIOns (1 )-(8) of the rule One, every defense must be asserted m a responSIve pleadmg 

Two, at the optIOn of the pleader, defenses (1 )-(8) may be made by pre-answer motIOn "A 

motIon makmg any of these defense shall be made before pleadmg " Id (emphaSIS added) 

If any 12(b)(1)-(8) defense IS asserted m a pleadmg, as m the amended answer below, Rule 

12(d), SCRCP, prOVIdes that the defenses "shall be heard and determmed before tnal on the 

apphcatIOn of any party " ApphcatIOn m thIS context IS a request and not ne\Jes~anly d 

formal motIon because a motIOn on any 12(b)(1) defense must be made before ans'rt-er, except 

as permItted by Rules 12(c) and (h)(2) Consequently, when Rule 12(d) IS read m VIew of Rule 

12(b), It IS beyond peradventure that any 12(b)( 1) defense asserted m an answer must be 

determmed before tnal on the apphcatIOn of a party, and the apphcatIOn need not be a fonnal 

motIon 

Most sIgmficantly, subject matter jUnSdictIOn may be raised at any tIme by anv means 

Rule 12(h)(3), SCRCP, explICItly proVIdes 

Whenever It appears by suggestIOn of the partIes or otherwIse that the wurt 
lacks jUnSdictIOn of the subject matter, the court shall dIsmISS the case 
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Id (emphasIs added) ThIs rule IS exactly the ~ame as the former federal rule lOne leadmg 

federal practIce treatise concluded that a formal motIon was not reqUIred 

Moreover, no formal motIOn need be made m order to raise the subject matter 
jUnSdictIOn Issue Rule 12(h)(3) provIdes that the defense may be mterposed by 
mformal "suggestIOn" rather than by motIon Smce a "suggestIOn' techmcalh IS 
not a motion, a challenge to the court's subject matter jUnSdictIOn IS not subject 
to the consolIdatIOn requIrements of Rule 12(g) 

5C Charles Allen Wnght & Arthur R MIller, Federal PractIce and Procedure § 1393, at 
539-40 (3d ed 2004) (footnotes omItted) 

Moreover, Mr Hammer was on notIce that lack of subject matter jUnSdlctIOn wa~ 

asserted m the amended answer,2 (R -pp 23-24) and had adequate notIce of the heanng held by 

Judge Mannmg on March 2,2010, to determme that defense A Roster NotIce dated February 

2,2010, plamly stated that a heanng would be held on March 2,2010 at -, 45 pm Respondwt 

served and filed her memorandum m support of dIsmIssal on February 26th (R -p 41) 

Appellant faIled to submIt a memorandum m OppOSItIOn At vanous places m hIS ImtIal bnef, 

Appellant asserts that there was no "eVIdentiary support m the record for the findmgs of fact 

upon whIch the lower court based ItS conclUSIOns of law " Imtial Bnef at 9 Determmatlon 

of subject matter jUnSdictIOn IS a questIOn of law The only "fact" needed to rule on subject 

matter JunsdictIOn was the "fact' that the 2008 contract was converted from a pflvate 

agreement to a famIly court order Appellant faIled to dIsclose thIS "fact" to the court and 

asserts that Respondent was prohIbited from disclosmg It As argued m Pomt II below, 

Respondent not only had a nght but also a duty to dIsclose thIS "fact" 

Accordmgly, the court below properly resolved Respondent's Rule 12(b)(1) defense 

I SInce December I 2009 Federal Rule 12(h)(3) has slIghtly altered language If the court determme~ at 
any time that It lacks subject matter JUrIsdictIOn the court must dismiSS the action No substantive change was 
made Whether by suggestion motion applIcation or request of any party or sua sponte the court must dlsmls'> 
If subject matter JUrIsdictIOn IS lackIng 

2 Amended Answer ~~ 36 ( ThiS Court lacks subject matter JUrIsdictIOn ') 38 39 40,43 (all assertIng 
Appellant s remedy IS In FamIly Court for varIOUS reasons) 
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II THE CIRCUIT COURT APPROPRIATELY TOOK JUDICIAL NOTICE OF THE 
SEALED FAMILY COURT RECORD 

Appellant argues that Respondent vIolated the FamIly Court Seahng Order by referencmg 

vanous records, mcludmg'the Orders resolvmg the domestIc htigatlOn between Mr Hammer 

and Mrs Hammer, the same partIes m the subject appeal He also asserts that Judge Manmng 

Improperly based hIS findmgs on the FamIly Court record Both argument~ dre plaml} wIthout 

ment and should be rejected for three reasons 

FIrst, the sealmg order expressly provIdes that the partIes may access and use the sealed file 

m the domestlc htlgatlOn In thIS connectIOn, the sealmg order states 

Notwithstandmg the foregomg, both Plamtlff and Defendant, then respectlve 
counsel, the GuardIan ad Lltem and the Court personnel shall be allowed acce~s 
to thIS file and the use thereof m thIS lItlgatlOn between Plamtlff and Defendant, 
provIded, however, the documentatlOn therem may be used only m connectIOn 
wIth thIS htlgatlOn 

Order Sealmg Record ~ 3 (emphasIs m ongmal)(R -p 215) ThIS provislOn plamly permIts Mr 

Hammer, Mrs Hammer, theIr counsel, the Guardian ad Lztem, and Court personnel to acce% 

the sealed file wIthout first obtammg a Court Order 3 Judge Mannmg found that the ca~e belo\\' 

"IS a contmuatlOn of a mantal dIspute stlll ongomg m the FamIly Court smce September 5, 

2005" (R -pp 10-12) Although the term "thIS lItlgatlOn" m paragraph 3 of the SealIng Court 

mIght be narrowly and woodenly construed to mean only the FamIly Court htlgatIOn, Judge 

Mannmg appropnately rejected thIS VIew (R -p 11) The partIes to the htlgatlOn are exactly 

the same and the subject matter of the case below-the "certam contract"-wa~ executed m 

partial settlement of the FamIly Court lItlgatlOn, and made an Order of the FamIly Court 

3 The Immediate pnor paragraph states The record herem sealed shall not be mspected opened or 
otherWise discussed Without an appropnate Order allowmg any such activity which shall only be I~sued after due 
and proper notice to both Plaintiff and Defendant and after due heanng Id ~ 2 (emphasIs added) Because thl~ 
provIsIOn requires notice to both Mr Hammer and Mrs Hammer It plamly contemplates a third party makmg the 
applicatIOn to mspect and use the sealed record and does not reqUIre Respondent to give herself notice of her own 
contemplated use of the sealed files 
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Appellant does not, and cannot, deny any of these facts Instead, he argues that the CIrcUIt 

Court below was not entItled to the truth of these 'facts" because Mrs Hammer faIled to obtam 

permISSIon to reference the FamIly Court record (R -p 221) If Appellant thought Respondent 

was m vIOlatIOn of the Sealmg Order the appropnate remedy was to ask the FamIly Court to 

hold her m contempt under paragraph 4 "any person vIOlatmg the terms of the Order shall be 

subject to contempt" (R -p 215) Appellant faIled to seek a contempt cItatIOn knowmg full 

well that Judge Rucker would find hIS collateral attack mappropnate and a contmuatIOn of the 

FamIly Court htIgatIOn 4 

Second, as thIS Court so aptly stated m Freeman v McBee, 280 S C 490, 313 S E 2d 325 

(Ct App 1984) 

A court can take JudICial notIce of ItS own records, files and proceedmg') for all 
proper purposes mcludmg facts estabhshed m ItS records 31 C J S , EVIdence, 
SectIon 50(1), p 1018-1021 It IS not error for a judge to tale JudICial notIce ot 
what was stated m a former opmIOn m a pnor actIOn of the same case 
Montalbano v Automobzle Ins Co, 218 S C 367,62 S E 2d 829 (1950) 

Id at 494, 313 S E 2d at 327 Moreover, a court can take JudICIal notIce of ItS records, files 

and proceedmgs for all proper purposes See South Carolma Department of Soczal Servs v 

Jamze C, 383 S C 221,227,678 S E 2d 463, 466-67 (Ct App 2009) (explammg use of Rule 

201 SCRE) 

Rule 201, SCRE, plamly contemplates JUdICial notIce of records from other courts To be 

subject to JUdICial notIce, a fact must be such that "ItS accuracy may be ascertamed by reference 

to readIly aVailable sources of mdIsputable rehabIhty" Bowers v Bowers, 349 S C 85, 94, 561 

4Moreover Mr Hammer s appeal only delays the ineVItable At some pOint If hIS complaint IS allowed 
to go forward he wIll have to Introduce that certain contract upon whIch he bases hIS request for rehef and admIt 
that It IS part of the FamIly Court Order - or he will have to continue to deceIve the court by presenting "a 
contract that he would claIm IS separate and apart from the FamIly Court Order A.s IS already eVIdent thdt 
certain contract IS the settlement agreement that was Incorporated Into and made a part of the FamIly Court order 
that he presently demands remain sealed By inSIsting that the Order remain sealed he attempts to prevent thIS 
Court from determining the deceptIon he IS practIcing upon both thIS Court and the CIrCUIt court 
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~ S E 2d 610, 615 (Ct App 2002) (cItatIOn omItted) UnquestIOnably, FamIly Court records 

meet the Rule 201(b) SCRE standmd Moreover It has been noted that "the most frequent use 

of JudIcial notIce IS m notIcmg the content of court records" Colomal Penn Ins Co v COli, 

887 F 2d 1236, 1239 (4th Clr 1989) Rule 201(c) even permIts a court to take JUdICial notIl"e 

sua sponte Accordmgly, the Court below properly took JUdICial notIce of the FamIly Court 

orders m determmmg that It lacked subject matter JunsdictIOn 

ThIrd, as recogmzed by Judge Mannmg, Appellant Mr Hammer "created the necessIty that 

[the Court below] have access to, and take notlce of the FamIly Court filmgs m the partIes' 

related domestIc case" (R -p 11, ~ 4) AddItIonally, It has long been establIshed m Amencan 

procedure that 

[w]hen one party mtroduces and reads from a record that WhICh SUItS hIS 
purpose, the other party may read for hIS own benefit all that relates to that 
subject 

Tappan v Beardsley, 77 US 427,435 (1870) When Appellant brought hIS purported 

declaratory Judgment actIOn on the 2008 Contract, Respondent had not only the nght, 

but a duty, to mform the court below that It was no longer a contract between the 

partIes, but was a FamIly Court Order enforceable only by contempt As argued m 

Pomt IV herem below, Mr Hammer does not come to court WIth clean hands He 

benefitted from the so-called "certam contract" and then, when It sUIted hIS purpose not 

to perform hIS concomItant oblIgatIOns, he collaterally attacked the "contract" m the 

5 See Maverick Momentum L L C vMS S 'lupply Co 2006 WL 3192273 (S C Com P May 9 2006) 
In whIch CIrcUIt Judge AlIson Renee Lee took JudICIal notIce of records from the Umted States DIstrIct Court for 
the Western DIstrIct of WashIngton See also Umted States v Vann 630 F3d 431 437-38 & n3 (2010) 
(Reheanng En Banc Granted Jan 6 201 I) (notIng that the Fourth CIrcuIt may take JudICIal notIce of state court 
records not part of the record before the dlstnct court) (cItIng Loavar v de Sanllbanes 430 F 3d 221 224 n 2 (4th 
Clr 2005) (takIng "JudICIal notIce of the records of a court of record ) Colomal Penn Ins Co v Cot! 887 F 2d 
1236, 1239 (4th Clrc 1989) (notIng that courts of appeals may properly take JudICIal notIce of ~tate court 
proceedIngs that were not part of the record before the dlstnct court» 

9 



CIrcUIt Court wIthout disclosmg Its true nature No court can fairly adjudIcate a dIspute 

when a party hIdes the true facts and nature of Its claims as Appellant attempted to do 

below As establIshed m Pomt III, the CIrcUIt Court does not have subject matter 

jUnSdiction over a FamIly Court order divIdmg and allocatmg what 1S mdisputably 

mantal property WIthout resortmg to the sealed FamIly Court record, the CIrcUIt Court 

would have had no baSIS to determme subject matter JunsdictIOn WdS lackmg 

Appellant opened the door to the sealed record by collaterally attackmg the FamIly 

Court Order WIth hIS declaratory Judgment actIOn, and Judge Mannmg appropnately 

closed the door to the CIrcUIt Court by findmg a lack of subject matter jUnSdictIOn 

III THE CIRCUIT COURT LACKED SUBJECT MATTER JURISDICTION 

A The Family Court Has Exclusive JUrisdictIOn over the Issues Ral'ied m the Amended 
Complamt 

In relevant part S C CODE ANN § 63-3-50 provIdes 

(A) The famIly court has exclusIve JunsdictIOn 

(2) to hear and determme actIOns tor dIvorce a vmculo matnomll, 
separate support and mamtenance, legal separatIon, and In other mantal 
irtigatzon between parties, and for settlement of all legal and eqUitable 
nghts of the partIes m the actIOns m and to the real and personal 
property a/the marnage and attorney's fees, Ifrequested by eIther party 
m the pleadmgs (emphasIs added), 

(25) to modIfy or vacate and order Issued by the court, 

(30) to make any order necessary to carry out and enforce the proVIsIOns 
of thIS tItle and to hear and determme any questIOns of support, 
custody, separatIOn or an) other matter over whIch the court hds 
JunsdictIOn, WIthout the mterventIOn of a Jury, however, the court rna) 
not Issue an order \\<hICh prohIbIts a custodIal parent from movmg hIS 
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resIdence to a locatIOn wlthm the State unless the court finds a 
compelhng reason or unless the partIes have agreed to such prohIbItIOn, 

(B) Notwithstandmg another prOVISIOn of law, the famIly court and the 
probate court have concurrent JunsdictIOn to hear and determme 
matters relatIng to paternIty common-law marnage, and InterpretatIOn 
of marItal agreement, except that the concurrent jUnSdictIOn of the 
probate court extends onlv to matters dealIng wIth the estate, trust and 
guardIanshIp and conservatorshIp actIOns before the probate court 

Moreover, S C CODE Ann § 20-3-690 prOVIdes that "[t]he family court'! of thiS State have 

subject matter JUrisdictIOn over all contracts relatmg to property whIch IS Involved In a 

proceedIng under thIS artIcle and over the constructIOn and enforcement of those contracts" 

Id (emphaSIS added) The term' thIS artIcle" m § 20-3-690 refers to dIvorce and settlement 

agreements In South Carolma 

PlaInly, each claIm and related Issues raised m the CIrCUIt court amended complaInt has 

already been heard and determIned by the FamIly Court, whIch had exclUSIve subject-matter 

jUnSdictIOn under S C CODE ANN § 63-3-50 (2), (25), (30), and under § 20-3-690, S C CODE 

ANN (1976, as amended) 

The Fust and Fourth Causes of ActIOn for a Declaratory Judgment In Appellant's complaInt 

assert that the May 2008 FamIly Court Order IS VOId as agaInst publIc pohcy These Issues 

were heard by the FamIly Court and rejected by orders of January 27, 2010 (R- pp 190-215) 

As descnbed above, these Orders rejected Mr Hammer's post-tnal attack on the June 2009 

Settlement Agreement and August 19th Order Approvmg the Settlement Agreement dnd Order 

EndIng the ActIOn (R- pp 190-215) The August 19, 2009 Order endIng the actIOn expressly 

reaffirmed the May 12, 2008, Order as later modIfied by the August 19, 2009 Order (R -pg 

101), Consequently, the May 2008 and the August 19,2009, orders are both IndIVISIble and 

IndIstIngUIshable 
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Accordmgly, Mr Hammer's publIc polIcy attack was already heard, determmed, and 

rejected by the Family Court as follow" 

Defendant argues the agreement IS contrary to publIc polIcy, and makes other 
general allegatIOns of matenal misrepresentatIOns by PlamtIff Settlement 
agreements m FamIly Court are not contrary to publIc pohcy, m fact, they are 
encouraged Upon careful review of the agreement approved by this Court, there 
are no provIsions which cause this Court pubhc polIcy concerns Defendant 
presented no credible or mdependent support for hiS allegatIOns regardmg 
matenal misrepresentatIOns 

Family Court Order Regardmg Defendant's Pro Se MotIon, January 27,2010, at 4 (R- p 205) 

The Second, Thud, Fifth, and Sixth causes of actIOn m Mr Hammer's complamt to the 

clrcUlt court complamt all relate to diSpositIOn of the mantal home, to transfer of Mr 

Hammer's IRA account, and to other matter" mtrmslcally related to the domestIc relatIOns 

htIgatIOn wlthm the exclUSive junSdlctIOn of the Family Court 

All of the property settlements m the May 2008 and June 2009 Settlement Agreements are 

m connectIOn With the divorce proceedmg The law m thiS State expressly grants subject 

matter junSdlctIOn to the FamIly Court over the constructIOn and enforcement of all these 

contracts (S C CODE ANN § 20-3-690) and exclusrve subject matter JunsdlctIOn over all 

"mantal litigatIOn between the parties" S C CODE ANN § 63-3-50 (A) (2) Slgmficantlv 

Appellant makes the fallacIOUS assumptIOn that he has a contract claim He does not It IS well 

estabhshed that when a settlement agreement IS mcorporated mto a FamIly Court Order, It lose" 

ItS contractual character, and the only permIssible remedy for breach of ItS terms IS contempt 

See e g, Emery v Smzth, 361 S C 207,214,603 S E 2d 598, 601 (Ct App 2004)(mergmg an 

agreement mto an order transforms 'It from a contract between the parties mto a decree of the 

court") Thereafter, the agreement, as part of the court order, "IS fully subject to the FamIly 

Court's authonty to mterpret and enforce ItS own decrees" Id, 603 S E 2d at 602 (cItmg Terry 

v Lee (Terry 1),308 SC 459,419 SE2d 213 (1992)(statmg that the Family Court has 
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excluslve jUrlSdlctlOn to deterrmne the nghts of the partIes under an agreement mcorporated 

mto a FamIly Court decree) (emphasIs added) 

B The CirCuit Court Did Not Have Concurrent JurISdictIOn Over Claims Asserted In the 
Amended Complaint 

S C CODE ANN § 63-3-50(B), quoted above, plamly demonstrates that when the 

legIslature grants concurrent JunsdictIOn, It does so exphcltly ThIS prOVIsIOn proVIdes for 

concurrent JunsdictIOn by the famIly and probate courts to hear and determme matters relatmg 

to paternIty, common-law marrIage, and mantal agreements only if these matters are relevant 

to pendmg probate court actlons mvolvmg estate, trust, guardIanshIp, and conservator matters 

SIgmficantly, there IS no SImIlar prOVISIOn for concurrent JunsdictIOn m the CircUlt court 

over the claIms raIsed by the amended complamt 

C Unless a Settlement Agreement Unambiguously Dentes Continuing JUrisdictIOn, a 
Family Court Has ExclUSive JUrisdictIOn to Modify and Enforce Its Order by 
Contempt 

In the semmal case of Moseley v MOSler, 279 S C 348, 306 S E 2d 624 (1983), our 

Supreme Court, reversmg and clanfymg ambIguous and mconslstent pnor authonty, expressly 

held that once a settlement agreement IS approved by the FamIly Court, It may be enforced by 

the court's contempt powers unless the settlement agreement expressly demes the court 

contmumg JunsdictIOn Id at 353, 306 S E 2d at 627 ("WIth the court's approval, the terms 

become a part of the decree and are bmdmg on the partIes and the court However, unlesc;; the 

agreement unambIguously demes the court JunsdictIOn, the terms wIll be modIfiable by the 

court and enforceable by contempt ") 

Both the 2008 and 2009 Settlement Agreements and related FamIlv Court orders expressly 

and unambIguously vested WIth the FamIly Court JunsdictIOn to enforce the orders and 
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agreements See May 2008 Order at 4, ~ 2 (R- P 143), 2009 Order Endmg ActlOn at 8, ~~ 7 

and 9 (R- p 108) 

Accordmgly, under Moseley, the FamIly Court, and only the FamIly Court, has contmumg 

subject matter jUrISdIctlOn over the claIms raIsed by the Amended Complamt Moseley v 

MOSler 279 S C 348,306 S E 2d 624 (l983)See also Swentor v Swentor, 336 S C 472,478-

79, 520 S E 2d 330, 334 (1999)(holdmg that even In the face of an agreement to arbItrate, the 

FamIly Court does not lose JUrISdIctIon) 

Moreover, our Supreme Court expressly held that the FamIly Court, and not the CIrcUlt 

Court, had exclusIve jUrISdIctlOn over whether mIlItary retIrement benefits could be deemed 

commumty property under a CalIfornIa dIvorce decree Terry v Lee (Terry I), 308 S C 459, 

419 S E 2d 213 (1992) The partIes were mamed m 1945, and were granted an Interlocutory 

Judgment of DIvorce m 1967, whIch mcorporated the partIes' property settlement The 

husband was m the Umted States Navy, and at the tIme of the 1967 dIvorce, mIlItary retIrement 

benefits were not dIvIsIble as martIal property After a change m federal Jaw, the wIfe 

mstItuted anactlOn m a RIchland County Court of Common Pleas m 1990 seekmg a dIVISlOn of 

mIlItary retIrement benefits The Supreme Court held that under S C CODE ANN § 20-7-420(2) 

(now recodIfied as § 63-3-50(A)(2)) that the FamIly Court had exclusIve jUnSdictlOn as 

follows 

Separate actlOns to determme property nghts wIll be conSIdered "other mantal 
IItIgatlOn" under SectlOn 20-7-420(2)-thereby vestmg exclUSIve jUnSdIctlOn In 

the famIly court-If the relIef sought IS mCIdental to the decree of dIVorce See 
SIms v SIms, 290 S C 190, 348 S E 2d 835 (1986), Zwerlzng v Zwerlzng, 273 
S C 292, 255 S E 2d 850 (1979), Brown V Brown, 295 S C 354 368 S E 2d 
475 (Ct App 1988), Elchor v Elchor, 290 S C 484, 351 S E 2d 353 (Ct 
App 1986) 

Terry, 308 SCat 461,419 S E 2d at 214 
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If htIgatIOn over property rIghts under a 1967 Cahfornla settlement mcorporated m a 

Cahfornla decree IS consIdered wlthm the exclusIve JUrISdIctIOn of the FamIly Court, then a 

jortWrl the htIgatIOn below must also be wlthm the exclusIve JUrISdIctIOn of the FamIly Court 

under current S C CODE ANN § 63-3-50(A)(2) whIch contams the exact .;;ame language a<; the 

predecessor statute 

Appellant's arguments to the contrary are fundamentally flawed and must be rejected In 

hIS Statement of Issues on appeal "II" and at pages 10 and 11 of hIS ImtIal BrIef, Appellant 

mcredlbly asserts that "the partIes expressed an mtent m theIr Agreement that the FamIly Court 

not have exclusIve JUrISdIctIOn ," and that because the agreement contamed provlSlons 

concernmg thIrd partIes, the FamIly Court lacked exclusIve JUrISdIctIOn FIrst, any reasonable 

readmg of the 2008 and 2009 agreements amply refutes the suggestIOn that the partIes 

expressly rejected famIly court exclUSIve JUrISdIctIOn Paragraph 2 of Judge Jones' May 12, 

2008 Order plamly states "ThIS Court retams JUrISdIctIon to Issue any orders necessary to 

effectuate the Terms of the Agreement (R -p 173) More sIgmficantly, the so-called 

"contract" (PartIal Settlement of Outstandmg Issues), whIch the partIes entered mto prIor to 

adoptIOn by the FamIly Court uneqmvocally proVIdes 

(1) "ThIS Order shall remam m full force and effect unless termmated by a subsequently 
Issued order of the Famliy Court" (R -p 172, ~ 8(F) (emphaSIS added)), and 

(n) "When thIS settlement IS approved It shall be enforceable through the contempt 
powers of the Famliy Court" (R -p 174, ~ 14 (emphaSIS added)) 

Consequently, It cannot be SaId, as Appellant cavaherly asserts, that the partIes expressly 

demed contmumg FamIly Court JUrISdIctIOn to enforce the terms and condItions ofthe Order 

Second, Mr Hammer s Clrcmt Court Amended Complamt related only to the rIghts and 

obhgatIOns ofMr Hammer and Mrs Hammer, and dId not concern any thIrd partIes Whatever 

JUrISdIctIOn may he m the FamIly Court WIth respect to the rIghts and oblIgatIOns of thIrd 
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partIes, It IS abundantly clear that the case below IS exclusIvely related to the rIghts and 

oblIgatIOns of Appellant and Respondent, and no one else 

Moreover, Appellant's purported declaratory Judgment actIOn IS not JustIcIable To state a 

cause of actIOn under the Declaratory Judgment Act, a party must demonstrate a JUsticidble 

controversy Sunset Cay LIC v Czty of Folly Beach, 357 S C 414,423 593 S E 2d 462, 466 

(2004) In Palm v Palm, 295 S C 129, 367 S E 2d 433 (Ct App 1988), a Cdse materIally 

mdIstmgUIshable from thIS case, thIC;; Court found that the plamtIffs publIc polIcy argument 

was not a JustIcIable controversy The plamtIff m Palm appealed from the demal of hIS motIOn 

for a new trIal m a dIvorce actIOn The motIOn was based m part on hIS allegatIOn that the 

settlement agreement entered between the partIes and mcorporated mto the final dIvorce degree 

was VOId as agamst publIc polIcy because It contamed a release of thIrd persons trom cIvIl and 

crImmal claims arIsmg out of the marnage 

ThIS Court expressly declIned to address the publIc polIcy questIon on the grounds that 

no such claIm agamst a thIrd person had been asserted "Therefore," the court held, "the Issue 

IS not rIpe and a deCISIOn by thIS court would be purely advIsory" Id at 130-31,367 S E 2d at 

434 Recogmzmg that a court "cannot render a declaratory Judgment m the absence of an 

actual JustIciable controversy," the Court of Appeals affirmed the FamIly Court s order Id 

Palm IS controllmg m thIS case WIth respect to Appellant's declaratory Judgment claim and 

hIS claim for damages based on the allegedly VOId contract In hIS Amended Complamt, 

Appellant advances vague, conclusory publIc polIcy arguments but presents no facts suffiCIent 

to establIsh the eXIstence of an actual JustIcIable controversy Nowhere m the Amended 

Complamt does Appellant allege that he has asserted specIfic claIms agamst Respondent or any 

thIrd partIes, or even that he would assert such claims were It not for the releases contamed In 
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the May 2008 Order Presumably, A..ppellant does not suggest that the numerous cnmmal 

claims agamst hIm, released by Respondent m the May 2008 Order, should be remstated and 

pursued Accordmgly, the pubhc pohcy Issue IS not npe for reVIew and IS therefore non-

JustIciable 

D Even Under Pre-Moseley Law, When a Circuit Court Could Have Concurrent 
JurtsdlctlOn Over Domestic Settlements, the Family Court Would Have Had 
Exclusive JurtsdlctlOn 

It IS well-settled m South Carolma law that when courts have concurrent jUnSdictIOn, the 

subject matter jUnsdICtIOn of the court first acqumng jUnSdictIOn IS exclusIve McDonald v 

McDonald, 276 S C 573,281 S E 2d 109 (1981) In affirmmg a CIrCUIt court order dismIssmg 

a complamt for lack of subject matter jUnSdictIOn, the Supreme Court held 

Here, actIOn mvolvmg the same partIes, substantIally the same Issue (the partIes' 
respectIve mterests m the mantal resIdence), were pendmg m the famIly court 
and CIrCUIt court, courts of concurrent jUnSdictIOn The famlly court acqulred 
jUrlsdlctzon first therefore If acquzred excluslve jUrlSdlctzon to hear all further 
proceedmgs m the case See Tucker v Tucker, 264 S C 172, 177, 213 S E 2d 
588 (1965)(emphasis added) 

Id at 575, 281 S E 2d at 110 Accordmgly, even If the CIrCUIt court had concurrent JunsdictIon, 

whIch It plamly dId not under current law, the famIly court would have exclusIve subject matter 

jUnsdICtIOn because It acqUIred jUnSdictIOn on September 2, 2005, almost four years before 

Appellant filed hIS complamt m thIS case It 1<; noteworthy that Appellant as<;Iduously aVOIded 

any mentIOn of McDonald both m the court below and m hIS mitIal bnef m thIS Court 

E Appellant's Jury Trial Argument Is Without Mertt 

Appellant asserts at vanous places m hIS ImtIal Bnef that exclUSIve famIly court 

jUnSdictIOn over the amended complamt VIolates hIS constItutIOnal nght to a jury tnal The 

Seventh Amendment to the U S ConstItutIOn, guaranteemg the nght to tnal by jury m federal 
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CIvIl tnals when the value m controversy exceeds twenty dollars, has never been apphed to the 

states See McDonald v Chlcago, 561 US _, 130 S Ct 3020, 3035n 13 (2010) (seventh 

amendment not mcorporated mto the 14th Amendment's due process clause) Accordmgly, m 

CIvIl matters, states are free to structure theIr JUdICial systems to exclude tnal by jury South 

Carolma's famIly court system IS one such example Consequently, Appellant's jury tnal 

argument IS flawed and must be rejected 

IV APPELLANT IS NOT ENTITLED TO RELIEF BECAUSE HE BENEFITTED 
FROM THE SETTLEMENT WHICH HE NOW ATTACKS 

In Flrst UnlOn Nat I Bank 0/ S C v Soden, 333 S C 554, 568, 511 S E 2d 372, 379 (Ct 

App 1998), thIS Court observed that the doctrme of unclean hands precludes a party from 

recovenng m eqUIty If the party acted unfairly m the matter that IS the subject of the htIgatIOn 

to the prejUdICe of the opposmg party The doctrIne IS apphed m FamIly Court lItIgatIOn See 

Bodkm v Bodkm, 388 S C 203,221,694 S E 2d 230,240 (Ct App 2010)(notmg that the 

FamIly Court found Husband had unclean hands) "Unclean hands" IS an eqUItable doctrme A 

complamt for a declaratory judgment can be eIther legal or eqUItable See South Carolma 

Dept o/Transportatlon v Horry County, 391 S C 76, 81, 705 S E 2d 21 (2011) Appellant, 

havmg benefitted m several respects from the agreement he attacks, acted unfairly and to the 

prejUdICe of Respondent 

By attackmg the 2008 FamIly Court Order as vIOlatmg publIc polIcy, Mr Hammer engages 

m the sheerest form of hYPOCrISY He mSIsted on, and receIved, the benefits of that 2008 

order,6 whIch he now wants to dIsavow Further, more than one year after the 2008 settlement 

and famIly court order that he now attacks, Mr Hammer entered mto another settlement, whIch 

6 For example pursuant to the 2008 FamIly Court order he insIsted that Mrs Hammer convey certain 
real estate to hIm, whIch he then sold to a thIrd party (Does Appellant propose to return that property to Mrs 
Hammer If granted the relIef he seeks? Will hIS purchaser be WIlling to accommodate'») 
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was Incorporated Into a famIly court order of June 2009 That agreement once agaIn called for 

the dIsmIssal of addItlonal cnmInal charges that were pendIng agaInst hIm Thus, In 2009, he 

contInued to partICIpate In the very same settlement behaVIOr-InSIstIng on the dIsmIssal of 

cnmInal charges agaInst hIm-that he claIms IS Inappropnate and agaInst publIc polIcy under 

the 2008 order 

Perhaps more egregIOUS, two months after he InItlated thIS laWSUIt, Mr Hammer, hIS 

attorney, and an aSSIstant SohcItor SIgned a document (R-p 213) dated October 19,2009, whIch 

stated that the cnmInal charges agaInst hIm were dIsmIssed pursuant to the June 2009 famIly 

court order and settlement 7 Thus, even whIle he was claImIng In the court below that the May 

2008 FamIly Court Order was InvalId for publIc polIcy reasons because It Included a 

recommendatIOn that cnmInal charges agaInst hIm be dIsmIssed, he was InSIStIng on and actIng 

upon the very same proVISIOn In the June 2009 FamIly Court Order and settlement 

AccordIng to Mr Hammer, the FamIly Court orders are vahd and do not VIOlate pubhc 

polIcy whIle he IS reCeIVIng hIS benefits under those orders, however, once he has obtaIned 

those benefits, he claIms those orders are InvalId so that he does not have to perform hIS 

obhgatIOns 

To allow thIS egregIOUS and bad faIth attack on the 2008 FamIly Court order, on whIch he 

has, hImself, rehed to hIS benefit, would be to open a Pandora's box for all FamIly Court 

htIgants No FamIly Court order would be final or could be relIed on Instead, an} htlgant 

could receIve the benefits of the order, but when It came tlme for the htIgant to perform hIS or 

her obhgatIOns under the order, he or she could then run to the CIrCUIt Court and attempt to 

7 The 2009 famIly court order confirmed the 2008 FamIly Court order and partIal settlement agreement 
except to the extent the 2009 order modIfied It The October 19 2009 document contaInS a mIsrepresentatIOn 
about the pOSItIOn of Mrs MedlIn a VIctIm who was not represented In the creatIOn or executIon of that 
document 
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overturn the FamIly Court If Appellant IS allowed to do thIS now, every lItlgant m FamIly 

Court wIll have a roadmap to dISrupt the entIre FamIly Court system That IS precIsely why the 

legIslature made FamIly Court JunsdictIOn exclusIve m S C CODE § 63-3-50 

V CONCLUSION 

Respondent requests that the Order of Judge Mannmg dismIssmg the amended complamt 

for lack of subject matter JunsdictIOn be affirmed m all respects 

ColumbIa, South Carolma 
July 5, 2011 

Respectfully submItted, 

Desa Ballard 
Stephame Weissenstem 
BALLARD, WATSON & WEISSENSTEIN 
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FacsImIle 803 796 1066 
Email desaballard com 
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