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QUESTIONS PRESENTED |

.Did the Court of Appeals err in falling to adhere to the holdlng of the
. Supreme Courtin Azar v. Clty of Columbla, 414 S. C. 307, 778 S E.2d 315
(2015)?

'Did the Court of Appeals fail to recognize that the City of Goose Creek
Defines “Gross Income” and “Gross Receipts” separately——and correctly—
but uses the terms mterchangeably"

Did the Court of Appeals fail to apply § 5-7-30, S. C. Code, ann.?

Did the Court of Appeals errin fallmg to apply the rules of statutory
constructlon'?

, Did the Court of Appeals err in finding no ewdence of pre]udlce to the
" _ Petltloner when the record shows numerous mstances of dlscrlmmatlon‘?

Did the (,Cou_rt of Appeals apply. the correct standard of rev1ew?

As allowed by Rule 242(g), S. C. Appellate Court Rules, Petitidner replies_ to the City

of Goose Creek as follows:
| City’s Allegation That Petitio‘ner Rais_es Different Issues On Appeal
The City overlooks the procedural requirement that directs a petition for ceniorarito

address the errors contained in the Opinion under r_éview. See Rule 242(b), “Considerations

Governing Review.” Thus the petitioner is directed to identify the errors conteine'd in Opinion




No. 5454. As the briefs to the Court of Appeals are part of the Appendix, it serves no |
purpose to restate those issues. Rather, the petrtron for certlorarr must identify the erroneous
conclusions contarned in Opinron No. 5454, and the Rules direct a petrtroner to address -
those: “The Supreme Court, or any two 2 ) justices theory, may in its dlscretlon on motion of
any party to the case or on its own motion, issue a writ of certiorari to review a final

decision of the Court of Appeals.”‘ (emphasis added)

I The City mrsapprehends Petitioner’s Rellance On Azarv. Clty of Columbra, 414
S. C 307, 778 S.E.2d 315 (2015) .
‘The City or‘iticizes Petitio_ner’,s reliance on Azar as being Untimely, when in fact, this
Court handed oo'wn Az’a'resithe parties Were filing their final briefs with the Court of Appeals.
In vthe case hefore the Court of Appeais the‘. Petitioner filed his Notioe of Appeal on
November4 2014 The Petrtronerflled h|s inrtral Brref on April 20 2015, and hrs lnrtral Reply
Brief on Juiy 29, 2015, and his Record on Appeal and Final Briefs on- ‘August 25 2015 and
his Flnai Brlefs on _September 10, 2015. The c_iay before petrtloner filed his final briefs, this
Court deoided Azar v. City of Columbia. Almost imrned'iateiy, on September 15, 20}1 5, the
Petitioner supplemented his Final Reply Brief by writing to the Clerk of the Court of Appeals
as foilows: “In accordance with Rule 208(b)(7) ‘Supplemental Citations,’ | wish to insert an

additional citation in the last paragraph of page 10 of appellant’s Reply Brief. The citation is:

Azarv. City of Columbia, __S.C. __, __S.E.2d___ (Opinion No 27573, filed September
9,2015).” Petitioner believed then and believes now that Azaris a controlling case and that

Opinion No. 5454 is in conflict with it by holding that muhicipalities can interpret “gross



in"come"” any way 'they see fit rather than foIIowing the' IegiSIativer' sanctioned process. This
was the same lssue ralsed in Azar, the only difference be|ng a dispute overthe interpretation
of the word “|mposed” there as opposed to “gross income” here. Infact, the Court of Appeals
drd not men}tron Azar, choosmg mstead to rely on a case ,from 1922, which in turn crtes a

case_?tr.om the 19" Century,' long before the Business License Tax statute e_xisted;
| The City Misidentifies The Legal Issue Raised By This Appeal

o _ The saliefnt. te'gal _is,suel\raised: by't'his caseis both str,aig:httorwa_rd and simple. In the
.Qpinion undervreview, the Co_’urt of Appeals hOIds:}: f"fhe term ‘Q_ross income’ does not carry
the sarne ‘deftnite and" ianeXibIe mean"’ing'unde'r‘ éu circumstances and-Wherever used.”
'(Oplnlon in ‘ﬂ 20) Th|s statement is not supported by facts not supported by law, and not
- supported by the expert tax advnce Wthh the Court of Appeals |gnored Loglcally, the Court

_ of _Appeals statement refutes |_tself.[fn.1] Puttlng aside the conclusmn that the Court of
Appeals"holding‘ isin confliCt yvith A_zar_;'Whioh stan‘ds for the legal propositio'n th'at prohibits
municipalities r'nanipulati.n"g‘definitio_ns to inCre_a_se reyenU"e, the Court ‘of}Appeals erred by
failing to apprehend that the Goose Creek ordinance ,req'uires that the definition of “gross
income” not be ‘\_“flexi.b,le,”' and requires that it con‘formto the 1.R.S. definition because the

ordinance requires that they be the same. (One could say that the Goose 'Creek ordinance

anticipated Aza‘r by requiring such un‘iformity ) The Court of Appeals’ erroneous statement

that deflnltlons need not be uniform refutes |tse|f because of the absurdlty of a tax colleotlon

1Ifa deﬁmtlon is “not 1nﬂex1b1e,” then it is flexible. And if it is flexible, then it lacks limits. If it lacks limits, it is
potentially infinite, and as any mathematician knows, infinity and Zero are mathematlcally 1nterchangeable
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_ system premrsed upon shlftlng def|n|t|ons of gross lncome that do not match from return to
return The Clty attempts to cast doubt on the petltloners correct statement of law by
mlscharact_e’rgzrng itto creat_e a straw man. According to the Crty, Petitioner is advan_clng a
claim of "‘strict construction.” (Respondent’s :_RetUrn at page 6-7) In fact, I?'etiti'Oner is
advan'cing the un_disputed-_ proposition of law that the rules of statutory construction require
the V\rOrds be interpreted in their “plain'and ordinary"" meaning, or, as Opinion Number 5454
says: “A statute as a whole must recetve a practical reasonable, and fair interpretation
consrstent with the purpose desrgn and policy of the Iawmakers ” (Opinion at | 14) Neither
the Clty of Goose Creek nor the Court of Appeals explarns how the meanlng of “gross
|ncome can be so changeable ina taxatlon scheme that requrres unlformlty

| FlnaIIy, the best refutatlon of the Court of Appeals holdlng is to contrast the Court's

erroneous statement W|th the C|ty of Goose Creek’s own deflnltron Wthh requrres unrformrty

Opinion Nb 5454

“The term * gross income’ does not carry the same definite and inflexible meanlng under all
crrcumstances and - wherever used.  Its meanlng depends upon the subject under
consrderatlon the connection -in whrch it was used, and the results intended to be
accompllshed ” Bogan v. Bogan 298 S.C. 139, 142-43, 378 S.E.2d 606, 608 (Ct. App.
1989) ('ﬂ 20 of Opinion 5454)

‘Goose Creek Ordinance §110. 001

(C) The Busmess License Inspector, upon approval ofthe Fmance Director, may dlsclose
gross income of licenses to the Internal Revenue Service, South Carolina Department of
Revenue and other mun|C|pal or county offices for the -purpose of assisting tax
assessments, tax collections and enforcement. The dlsclosures shall be for internal,
confidential and official use of these governmental agencies . . . (This ordinance is quoted
verbatim in the Court of Appeals Opinion No. 5454 in the 18" paragraph.)




The comparison of the Opinion under reView with the ordinance "being reviewed
illuminates two obvious and irrefutable propositions. First, itvis obvi_ous that the puroose of
compatrison is to be_ sure that the taxpayeris reporting unifor'm‘ figures to each governmental
entity. 'It_is absurd to think that the purpose oi the ordinance_is to allow the revenue collection
agencies to compare unequal reporting. Second, It is just as obvious that while the definition
of any word can be “tleXibie,” the human contract requires there to be aconsensus about
what words mean in order to aIIow lang_uage to exist. i_ewis Carroll brilliantly parodied words
that have “infleXible” meanings in Through the Looking Glass. (Quoted on page 15 of
Petitioner’s Petition for Certio'rari ) Ifthe“meanings of words are |aneX|bIe then what means
“stop in Charleston might mean ‘yleld” in Myrtle Beach. Just as “five is the successor of
fouf’ in Charleston County, “frve must be the successor of four” in Berkeley County because
that is what the words mean (To be sure numbers can be ]ust as rnflexrble” as words
compare “five” wrth “fifth ”) leerSG if “gross rncome” means one thing |n Goose Creek and .
another thing i |n the State Department of Revenue then we have reached a Ievel of absurdlty
rejected by logic, abhorred by law and forbldden by the specmc deflnrtlons contalned wrth
Goose Creek's' Busmess License ordinance It is I|keW|se obwous that, as requrred by the
laws regulating the computa_tron of tax, “gross rncome’_’ must mean the same thing in Goose
Creek as it does in Wash'ington' DC because the ordinance—as quoted by the Court of
Appeals in Opinion 5454!—r_ec|uires that they be the same because the Business License
Ins_pector “may discI0se gross income of licenses to the ‘Intema.l Revenue _Service!” Thus, for
the term, gross income, to not be defined the same would reqUire the taXpayer to ignore the

City of Goose Creek’s Business License ordinance and be condemneéd to a lifetime of



| unbalanced accountlng The Goose Creek ordlnance compels that the deflmtron of gross
v |ncome be the same as may be seen by reference to nothlng more than |ts ordlnance quoted
above Unless Goose Creek’s Busrness Llcense Inspector is the master of the meamng of
_words the two . deflnltlons must necessarlly coincide by deflnltnon of the Goose Creek
Ordlnance Professor Guttlng explalned these accountlng procedures in perfect deta|I yet
the tr|aI court, the Court of Appeals, and the City transform her accountlng oprmon into a legal

opinion by sleight of hand.

v The Clty Changes Its Posmon On Appeal
. This entlre caseis perplexmg to pet|t|onerfortwo reasons First, at the tnal level the
) Clty of Goose Creek agreed wrth petrtloner that § 61, I R. C governs the deflnltlon of “gross

|ncome J See Appendlx VoI II page 224—225

Furthermore the City's def|n|t|on of gross i lncome is in accord with the Internal
Revenue Code (“IRC”) IRC Sect|on 61 defines gross income. IRC Section 61(a)
states that “[e]xcept as otheanse provrded in this subtitle, gross income means all
income from whatever source denved ” (Emphasis added), which is consistent with
the broad definition of “total revenue” used by the City’s Ordinance.

Brief of Clty of Goose Creek .

Even mor'e astonishing, is the City's reliance onthe Mu'niCipal Association, which filed
an Amicus | Brief |n this case. The MunicipaI‘ Association’s Handbook instructs the
municipalities to collect taXes inthe preCise rn'anner_-fdentified by the petitioner. -Accordfng to

‘the Municipal A'ssociatio’n’spublished guid_elines, “gross income” forthe‘ business_ Iice‘nse is

tax is the same thing as “gros's income” reported to the 1.R.S. See Vol. I, pages 147, 159,




 and 160 of the Appendix (Municipal A'ssociation Handbook):

(@) Gross Income. SC Code Sec. 5-7-30 authorlzes each munIC|paI|ty tolevy a
" business license tax measured by gross income.” No other.basis is authorized,
except for certain busunesses
(page 147) ’

Gross Income Defmed r
Gross income may be defined by the license ordlnance and generally means all
revenue received from the business operation without any deductions for such
things as cost of goods, overhead, salafies or costs of sale. It should conform to
the gross figure reported on the business’ federal i income tax retum. Section 61(a)
of the Internal revenue Code deflnes gross income as “all income from whatever
source derived.”

(page 159)

On page 160, the Municipal . Assomatton lnforms its members that many busmess
license ordlnances such as Goose Creek’s allow the munrcrpahty to venfy the frgure by
reference to the taxpayer’s federal tax returns S0, obvrously, the figures must be consrstent

Many license ordlnances prowde fort using federal and state income tax retums
to verrfy gross income reported for license purposes . . . The amount of gross
recelpts on whlch a business Ircense tax may be Ievred is the amount of actual
gross income to the owner.

(page 160 emphasrs added)

Thus, the Court of Appeals’ Opinion is controll_ed by a palpable error of law.

V. Two Wrongs Do Not Make A Right
The City spends considerable effort alleginvg—without proof%that “25 oth:er
municipalities oollect taxes the same way as GoOSe Creek.” (City’s Return at page 10.)
Leaving aside the observatlon that there isno proof in this record that other mun|C|paI|tles do

this, even |f it were true, it would make no dlfferenoe especially because there are 269
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rnuniCipaIities in South Carolina. If it did, then any defendant might mount a defense to any
tort or any crime by alleging that other people did the same thing; The appeal to other
wrongdoing has neverbeen accepted by a court as a defense to a wrongful act. (A person

is guilty of the fallacy two wrongs make a right, also called the fu quoque‘fallac’:y, when he

-answers a charge of wrong doing, not ‘by showing that not wrong was committed, but rather

by claiming that others do the same thing. The erroneous rational behind this fallacy is that if
‘they’ doit, so canwe.” )[fn.2"] The issue before tnis Court is whether the Court of Appeals is
or is not correct that “gross income” can mean “sales price” to Goose Creek and “gain” to

everyone else. -

vl The Court Of Appeals Did Not Apply The Correct Standard of Review

| A An Analysrs Of The Goose Creek Busmess License Ordmance Suppiles The
Deflnltlon »

" This case reached the Court of A'ppeals"from an appeal of the grant of summary

Judgment Wh|ie the Court of Appeals recited the correct standard of review, it did not apply

-t First it excluded Professor Guttlng s expert accountlng evidence. All universmes and

colleges award both bachelor and advanced degrees in accountlng The Certifled Public
Accounting exam is generally regarded as more difficult than the Bar exam. Webster defines
“accounting” as ‘the system of recording and summar_izing business and financial
fransactions in books and, analyzing, verifying and reporting the results.” The Court of
Appeals dismisses Professor Gutting’s' evidence witnout much analysis: “‘As to Professor

Gutting’s affidavit, the circuit court properly disregarded the affidavit because it was nothing

2 Howard Kahare, Logtc and Philosophy (Wadsworth Pub. Co 1973) Page 236
. 11 .



more than a'legal argumentv See Dawkins v. Fields...” In Dawkinsa Iaw prOfeSSorfiled an
affldawt attest|ng to reasons why he thought summary judgment should not be granted
Naturally, the Court rejected this testimony Here, Professor Guttlng explalned how a tax
return should be prepared and the reliance on tax expertsin matters of taxation is so routlne

as to not requirev further comment.
B. The Petitioner Produced More Than A Genuine Issue of Fact Of City Misconduct

As to ﬁthie petitione'fr’s'claims' of _vwrongdoing,,the .‘evide‘noe against the City of Goose
Creek is far beypnd Vcr_ea,t:ing a genkuinel issue of material fa"ot.v | The invasion of -petitioner"s
propér‘ty"by_ Goose Creek otficials wit'hout a warrant is vastoni}shin'g. The Iocking of his_water
meter is equally a"stonishir'ig "The use of a tak-audit»followi'ng .on the’heels of an unrelated
dlspute |s also astonishing The City s answer fo alI this evrdence is to argue that Vlllage of |
Wlllowbrook V. Olech is not good law 2 any longer g Wlllowbrookwould later be ewscerated by |
a series of holdings starting in 2008 W|th Engqurst V. Oregon Department ongrlcuIture 553
u. S 591 (2008) " City's Retum at page 18 In fact, Engqurstsays the opposrte “Olech did -
recognize that a class-of-one equal protection claim can |n some cwcumstances be
: sustained. Its recogniti_on of that theory, however, was not so much a departure from the
principle that the EqUal' Protection Clause is concerned with arbitrary_ government
_ glassification, as |t was an vapplioation of that prinoiple to t_he'facts in that case: The
government _singled Olech out" with re'ga_rd to_ is regulation of property, and the cases upon |

which the C_ou‘rt relied concemed 'pro"perty assessment an taxation. schemes that were
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applied in a singular way to particular citizens.” Such is the case here.
Rather than attackihg the viability of a unanimously decided Supreme Court cited over
2000 times, the City obfuscates the point. The petitioner’s claims against the City create a
gehuine issue of material fact. Second, because Willowbrook is a unanimous Supreme
Court opinion that courts have cited over 2,130 times as authoritative, it is frditless to argue
about is viabi'lity. Engquist is, if anything, a reaffir'rh_ation of Willowbrook, holding only that an
at-will employee could not use Willowbrookin support of a claim of discrimination in what she
contended was an unlawful firing. The point is not whether Willowbrookis oris not goéd law,
- rather, the point is that the petitioner provided sufficient evidence of Goose Creek's
misconduct to survive beirig thrown out of court on summary judgment. The Court of
Appeals sidestepped allthese issues by ignoring thé’m: “First, we note Olds does not clearly
identify the causes of action to which this issue applies. His stated issue on appeal réfers to
 his constitutional rights; deeVer, in his argument, Olds also discusses some of this other
~ claims that are not based on a violation of any constitutional right.” (Opinion 5454, 126) The
.Court of Appeals reduces its function to a formalistic search for magic words, when the
pﬁrpose of appéllate review is to search the record as a whole to determine if there is
evidence that creates a genuine issue of material fact:

“Legal labels characterizing a claim cannot, standing alone, determine Whet_her it
fails to meet [the standard for notice pleading pursuant to Federal Rule of Civil Procedure
8(a)(2)].” Our sister circuits have reached the same conclusion regarding whether precise
or specific works must be present to sufficiently state a cause of action. See, e.g., Segal v.
Fifth Third Bank, N.A., 581 F.3d 305, 310 (6™ Cir. 2009) (“Courts may look to—they must
look to—the substance of a complaint’s allegations . . . .. Otherwise, [statutory]
enforcement would [be] reduce[d] to a formalistic search through the pages of the

. complaint for magic words. . . .”);-United States v. Davis, 261 F.3d 1, 45 n. 40 (1* Cir.
2001) (“[Plaintiff] need not have used the magic word ‘declaratory judgment’ in its pleading
to put the defendants on notice that its claims could be resolved with a grant of declaratory
relief.”) '
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Stevenson, v. City of Seat Pleasarit, Maryland, 743 F.3d 411 (4" Cir. 2014)

This record ‘contains an abundance of evidence that the ‘City of Godse Creek singled
the pet|tioner out for disparate treatment and misused its governmental authority to punish

him for standing up for his right to be treated in accordance with the law. -

_Cdnclusioh

This is undeniably a simple case The 'City of Goose Creek’s Business License
Ordinance is drafted in conformity W|th the llmltations of § 5-7-30, S. C. Code As Professor
Gutting explained the proper amount of gross income that a taxpayer must report to a
munlcipallty |s the same gross lncome he or she reports to the Department of Revenue. Why
: the Court of Appeals rejected Professor Gutting s expert accounting opinlon |s a mystery .
| Accountants have been experts in the scrence of tax collecting for as Iong as there have
been taxes Universmes bestow bachelor and advanced degrees in accounting, and |t isa |
' statement rarely challenged that tax repomng is so complex that it requrres an expert This
' 'record paints a portrait of a mumcrpality that went to great Iengths to oppress one if its own
cmzens The Court of Appeals erred in not adhenng to th|s Court’s pronouncement in Azar
that .municipalit_ies are not permitted to bend the rules to benefit themselves. As Chief Justice
Marshall noted the power to 'tax is the poWer to destroy, and short of cases invOlving police
brutality there is not a more oppressrve form of government overreach than a local
government’s misuse of its taxmg authority to harass a crtizen At least in Azar the Clty of
Columbia could make an appeal to the greater good for its mlsapplrcatlon of tax law, but

here itis unvarnished cruelty. Whetherthis Court evaluates this Petition for Certiorari under

14
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‘the principles of ‘iétare '&eciSUs, thefé);iste-nCe of fq_genuin'e issue of ma_tériél fact under

s‘umnﬁ__a‘ry judgrhent standard, the application ‘o‘f‘wtho rules of statutory construction, or
, impr_oper exolus'ion of evict_once, Opinioh, Numbor 5454 is controlled by errors of law, and this
Coutt shoold gtoht certiorarito review this Opi-niOn;y |

" Respectfully submitted,

March 13, 2017 . ; _ Thomas R. Goldsteln #2186 .

P L - Belk, Cobb, Inflnger&Goldsteln PA
Attorneys for: Respondent -
P.0.Box 711121 f
N. Charleston South Carolina 29415- 1121
-(843) 554-4291; (843) 554:5566 (fax)
E- mall tqoldsteln@cobblaw net '
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THE STATE OF SOUTH CAROLINA R‘ECEWED

In The Supreme Court

MAR 19 il
APPEAL FROM BERKELEY COUNTY '
Court of Common Pleas G Coutt of j;\ppea\s

R. Markley Dennis, Jr., Circuit Court Judge

Case No. 2011-CP-08-2814
Appellate Case No. 2014-002393
Opinion No. 5454

1o [o 10 ] o L PSP Appellant,
Vs.
City of G00SE CreeK ..vvviviriiiic i e aa e Respondent,
PROOF OF SERVICE

| | certify that | have served the Reply to the Respondent’s Return to Petition for
Certiorari on the Respondent, City of Goose Creek, by depositing a copy of it in the United
States Mail, postage prepaid, on March 13, 2017, addressed to its attorney of record,
Timothy A. Domin, 126 Seven Farms Drive, Suite 200, Daniel Island, S. C. 29492.

M;arch 13, 2017 7/(K/>. /&Q’@

Thomas R. Goldstein, #2186

Belk, Cobb, Infinger & Goldstein, P.A.
P. O.Box 71121

N. Charleston, S. C. 29415-1121
(843) 554-4291; (843) 554-5566 fax
tgoldstein @ cobblaw.net

Attorneys for the Petitioner
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BELK, COBB, INFINGER AND GOLDSTEIN, P.A.

Harry C. Belk (1919-2003) ATTORNEYS AT LAW
2344 COSGROVE AVENUE
Dale T. Cobb, Jr. CHARLESTON, SC 29405

dtcobblaw@hotmail.com
Peggy M. Infinger

pinfinger@cobblaw.net March 1 3/ 2017

Thomas R. Goldstein
tgoldstein@cobblaw.net

Hon. Daniel E. Shearhouse

Clerk of Court,

South Carolina Supreme Court of Appeals
P.O. Box 11330

Columbia, S. C. 29211

Mailing Address:
P.O. Box 71121
Charleston, SC
zip 29415-1121

Ph: (843) 554-4291
Fax: (843) 554-5566

RE@EWED
MAR 15 2011
SC Gourt of Appeals

Re:  Todd Olds vs. City of Goose Creek, Appellate Case No.: 2014-002393

Court of Appeals Opinion No. 5454

Dear Mr. Shearouse,

I enclose an original and seven extra copies of the Petitioner’s Reply to the City’s
Return in the above case. Would you be so kind as to file the original with the Court
and return a clocked in copy of the Reply to me in the envelope provided? [ have
enclosed a self-addressed, stamped envelope for your convenience. By copy of this
letter, [ am sending a copy of the Reply to City’s Return to the Court of Appeals and a

copy to opposing counsel. With kind regards, I am

Very truly yours,

BELK, COBB, INFINGER & GOLDSTEIN, P.A.

R. Goldstein

enclosure: Reply to City’s Return, return envelope
TRG/ral

cc:

Hon. Jenny Abbott Kitchings

Clerk of Court

Tim Domin, Esq.
Todd Olds
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