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Applicant called Adam 'Solesbee, currently incarcerated with the South Carolina
Department of Corrections, as a witness. This Court advised Solesbee of his right to remain
silent, right to an attorney and right to refuse to answer any questions or terminate answering
questions at any tinie. Solesbee stated that he wanted to invoke his 5™ amendment right and
remain silent. Applicant and the Respondent stipulatéd that the statement iﬁtrdducéd as
Applicant’s Exhibit #1, was the statement given by Adam Solesbee previously provided in
discovery materials.

Counsel testified that the Applicant provided an inconsistent defense, in that he claimed
he never had a gun, but yet wanted to claim self-defense. Counsel testified that he reviewed all
discovery materials with the Applicant prior to trial, including witness statements. Counsel
testified that he was aware that Solesbee did not identify the Applicant in his statement, but

Counsel testified that he felt Solesbee would be a risky witness for the defense. Counsel testified

that Solesbee had been friends with the victim and in the victim’s car when he was shot and very

well could have identified the Applicant in the court room even though he had not done so prior-

to trial. However, Counsel acknowledged that the statement by Solesbee was more con51stent
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with the Applicant’s version of events than the other witness statements.
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Counsel testified that he saw no arguable basis ‘to object to the trial @9
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instructions on inference of malice or breach of peace. However, Counsel tes’uﬁe@ha&d
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felt there was a basis, he would have made an objection.
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In making a fair assessment of attorney performance, a court must make every effort to
“eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel's

challenged conduct,‘ and to evaluate the conduct from counsel's perspective at the time.”

Strickland v. Washington, 466 U.S. 668, 689, 104 S. Ct. 2052, 2065, 80 L. Ed. 2d 674 (1984).
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There is a strong presumption that counsel's conduct falls within the wide range of reasonable
professional assistance and . the “defendant must overcome the presumption that, under the
circumstances, the challenged action might be considered sound trial strategy.” Id. This Court
finds that the Applicant has failed to meet his burden of proof as to this claim. This Court can
find no deficiency on Counsel’s behalf as it relates to his representation of Applicant at trial.

Counsel fully cross-examined the State’s witnesses as to their inconsistencies or potential holes

in their testimony.

Prejudice from trial counsel's failure to interview or call witnesses cannot be shown

where the witnesses do not testify at post-conviction relief. Underwood v. State, 309 S.C. 560,

425 S.E.2d 20 (1992); Bassette v. Thompson, 915 F.2d 932 (4th Cir. 1990), cert. denied, 499
U.S. 982 (1991). The Applicant's/mere speculation as to what a witnesses' testimony would have

been cannot, by itself, satisfy his burden of showing prejudice. Clark v. State, 315 S.C. 385, 434

S.E.2d 266 (1993); Glover v. Stete, 318 S.C. 496, 458 S.E.2d 538 (1995). An Applicant must

produce the testimony of a favorable witness or otherwise offer the testimony in accordanee:wﬁb

C’ 2
the rules of evidence at the PCR hearing in order to establish prejudice from the w1§ess §11u

l

to testlfy at trial. Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998). This Qburteann&
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speculate as to what, if anything,| Solesbee might have said at trial. In light of hxsxrelatﬁnsl'gp '_.'.'
with the victim and actions on the mght of the shooting, this Court would be force(ﬁo spculafeh '
that his testimony would have been more harmful than helpful and cannot find the required
prejudice.

The Applicant alleged tha‘lt Counsel was ineffective for failing to object to the court’s

|
charge regarding the inference of malice and as to the charge of breach of peace. This Court

finds no legal basis for objecting to the jury charge as to either charge and cannot find Counsel
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deficient in failing to object. Specifically, as to the Applicant’s claims that the charge violated

State v. Belcher, the “permissive inference charge concerning the use of a deadly weapon

remains a correct statement of the law where the only issue presented to the jury is whether the

defendant has committed murder (or assault and battery with intent to kill).” State v. Belcher,
385 S.C. 597, 612, 685 S.E.2d 802, 810 (2009). Seeing as the Applicant raised the self-defense
defense solely at the. post-conviction relief hearing and not at trial, this Court finds that the jury
charge was not imprOpér.

Therefore, this Court finds that the Applicant has failed to meet his burden of proof as to
this claim and it is denied and dismissed.

Summary

This Court finds in regards to the allegations of ineffective assistance of counsel,
Applicant’s testimony as a whole was not credible. This Court further finds Counsel adequately
conferred with the Applicant, conducted a proper investigation, was thoroughly competent in his

representation, and that Counsel’s conduct does not fall below the objective standard of
'5':0“
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reasonableness. ' : b
. O .
0 o _.a:.'
Accordingly, this Court finds the Applicant has failed to prove the first }:@ng E‘f thgg:_-:_

_ _ =
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. . . . > -
Strickland test — that Counsel failed to render reasonably effective assistance undg_) preﬁxlnf'g“j_‘;j _
— o e

professional norms. The Applicant failed to present specific and compelling eﬂgdeng.'; th_%i
Counsel committed either errors or omissions in his representation of the Applicant. .
This Court also finds the Applicaht has failed to prove the second prong of Strickland —

that he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not

met his burden of proving Counsel failed to render reasonably effective assistance. See Frasier

supra. Therefore, this allegation is denied. /
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Based on all the foregoing,

CONCLUSION

this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post conviction relief must be denied and dismissed

with prejudice.

This Court cautions Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the.

appropriate appellate review. See|Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your

attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED: -

1. That the Application for Post-Conviction Relief must be denied
and dismissed with ‘prej udice; and

2. The Applicant must

AND IT IS SO ORDERE

be remanded to the custody of the Respondent.

. ‘B
D this/ié_ day Of__ﬂié__s 20_ .

ATTHIVIG JdOH ‘W
9h:8 WY L2 Y¥yHeIn
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- STATE OF soum CAROLINA) . "INDICTMENT . -

N o

: COUNTY OF SPARTANBURG )

: S ol T 24 s |
.Ata'Coun of General Session's convenedon — - .the.

Grand Jurors of Spaﬂanburg County present upon thelr oath

\
i MURDER

!

i The Defendant, Kenneth Danfelix Smith, did in the City' ‘of Spartanburg,
Spartanburg County, South Carolma on or about March 28, 2008, feloniously, willfully,
and with malice aforethought, ‘kl“ one Jerry De La Rosa, by shooting the victim with a
handgun and the victim died a§ a proximate result thereof, all in violation of Section 16-3-
0010, 0020, Code of Laws of Sic:uth Carolina, (1976, as amended).

|
I

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.

1 Depuly Solicitor
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STATE OF SOUT Personally appeared befora me the stfie’t Adrian T Patton
.
El County! = belng duly swom doposes and spys that defendant Kenneth Smith N L <.
Spartanburg 'R Hr } ! Da did whhin (his counly and stale on oravou! (3/2R/2008 . . _ viclate: tno U‘"“.']Br l'ms.-ol-l:ﬁﬂ .
—— 7 State of South Carofina (or ordinancs of County/ D Municipafity of Spartagburg - . _ R
. ., THESTATE J in the following pariculars: : = . .. -
' 7 eganst : DESCRIPTION OF OFFENSE ' .
Kenneth Smith ) 9/ ; ' Murder / Murder
Address: - .
| futther siate lha! there |s probable cause fo belleve ' that the defendant named above dld cornmll ’
Phone: 8SN: A —_— the erime set forth and that probeble cause i3 based on 'the following facls:
sex: _ Racal Helght: Weight That on March 28, 2008 in the city of Spartanburg, onc Keaneth Smith did, with matice and nforethought, causc the death of ~
OL State: DL ARRLBEAROSABY SHOOTING THE VICTIM. ¢ _ L
DOB: " Agency ORI# SC0420100 ' ' o ' = '
Proseculing Agancy Sp‘ananburg Public Safety Department - / ) s e =3 %
Prosecuting Officer:  Adrian T Patton - 1080 N s MZ{ ' v ' B e ;9
Offense: Murder / Murger d -« R - I
e g CLaRK o BUEes
o _ =i EXw
Offense Code: 0116 . . D —_ T Sr
Code/Ordinanca Sec:  16-03-0010, 0020 . é . Signoture of Aflant ; " é‘;’ 2{:
YR waraRl % CERTIFIED —FOR —SERVICE e = N K )= A
ATE OF SOUTH CAROLINA : = 2
[ coutyr  [] Municipatty of siTi:mm [ Municpatey of ) Affants Address 145 West Broad Street £ wo<e3
‘ . The accused X | , ‘Spartanburg, SC 29306~ = =
5 1o be amesled aad brought bolora me  to be Spartanburg ?| Amants Tetephone . o T
deat with according lo the law. :
8 " ARREST WARRANT
) mtnovw . . y )
Date: ) TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THISCOUNTY: . IR
It appearing from the above affidavit that there  are reasongble  groinds to " befleve  that
A of lhns arrest u:ln'a:!E wa':Ndelwared to on arabout _3/28/2008 defendant Kenneth Smlth
defer;c.?anl . r7-/ did violate the criminal laws of the State of South, Carclina (or ordinanca of L T
Ls i County/ Municlpalityof  Spartanbur, ) as satforth'bigiows ©
o 0 o ] O p g ) a5 satforh i
: R ' DESCRIPTION OF OFFENSE: Murderl Murder
i _——? Having found prabable cause and the above affiant having swom before me, you are empowemd and directed to anesnhe said delendanl and bdng him or
- pnalurd of Broom: =73 her belare me forthwith to ba dealt with according to law. A copy of this Amest Wanonlshaﬂbedanveredlnlhe defendan} at lhehmeohtsexeouuon. or.as
v et ) o
RETURN WARRANT TO: Moy wom fo and subscnbed balate me -
. R 2 [AY ' { an .o .
General Sessions - CE FD% 037292008 ) Judge's Address  Spartanburg County Judicial-Center -~
180 Magnolia Street APR § 1 2008 77 s} ) Spartanburg, SC 29306-2335 .
e ani 7] ) K . .
. :c::;a: :::835 C .293 04 Fredérick "Fred" Douglas Caton ) Judge's Tetephona  (864)596-3424 — - — . N
P &, 5%/ BY: | Judga Code: 5013 )  lssungCout: [X] Magistiate [[] Mmunicipat ) cieun. - * &
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STATE OFSOUTH CAROL!NA . ) :. " INTHE COURT OF GENERAL SESSIONS " .
COUNTYOF . - SPARTANBURG ' g L e Do
:STATE R VS, o ) INDICTMENT/CASE#: __.2008GS4206013
. AKA: : —_ )  Dateof Offense: "._3/28/2008
Race: 1 - - Sexs ™ - Age” ~). .SC.Code § . _16-03-0010,
DOB:~ . . . . SS# i ) . .CDRCode#: ous i
- Addréss: - ) S :
DL#: . - sn)'#:;. ; o ' SENTENCE SHEET' :
In dnsposnum dmdlctment comes nowtheDefmdant who was -: E CONVIC’I'ED OF or’ l]PLEADS
in violationof § [6-— f/o ~ 1 ofthe S.C. Code of Laws, béaririg CDR Code # . d//.é o
(O NON-VIOLENT M VIOLENT DSERIOUS .MOST SERIOUS  [JMandatory GPS(CSC 1§17-25-45
. w/minor Ist or Lewd Act) -
The charge is:  [X] As Indicted, E]mer Included O‘ﬂ'cnse, DDcfendanl Wams Presentment to Grand Jury. - (defendant’s initials)
Thepleais; __ fJWithout Negotiations or Recommendatlon, D Negotmted O Reécommegdation by the State.
ATTEST 0y ) [52 g!
- B&S:A ﬁ%@x" : T SCBur# Defendant Attomey f6r Defendant ‘é%Zj‘s Barf
WHEREFORE the Defendant i i mmited to the State Department of Corrections, (] County Detention Center,
foradetermma:e term of dayaknenhlymor ~[ underthe Youthful Offender Act not to exceed years
and/or to pay a fine of $ —_.Mummwee of days/months/years and/or payment

_of§ w— ; plus costs and assessments as applicable*; tho-balance-issuspended with-prebation — for———=—
. moathelyears and subject to South Carolina Department of Probanon, Parole and Pardon Services standard conditions of

probation, which are incorporated by reference.

[CJ CONCURRENT or 0, CONSECUTIYE to sentence on: .
[J The Defendant is to be given credit for time served pursuant to S.C, Code § 24-13-40 to be calculated and applied
by the State Department of Cotrections. ‘

[0 The Defendant is to be placed on the Central R‘eglstry of Child Abuse and Neg!ect pursuam to S.C. Code §17-25-135.
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal-

Domestic Violence ) to ship,transport,poms,or receive a firearm or ammunition.

SPECIAL CONDITIONS:

DRESTITUTION O Deremd [ Oef. Waives Hearing [Jordered PpTUP -
Total: § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: __ S - * Obtain GED : :
[J set by SCDPPPS - : Attend Voc, Rehab. or Job Corp.

— May serve W/E begining :
?:011”3!“! 3 Substance Abuse Counseling

ne: Random Drug/Alcohol testing

§ 14-1-206 (As&ssmenls 107.5 %) 3 Fine may be pd. in equal, conseciitive weekly/monthly
§ 14-1-21 1(AY(1) (Conv. Surcharge) s100 _$ {0, 00 pmts. of $ ____ beginning
§ 14-1-211(A)(2) (DUI Surcharge) $100 § . .
§ 56.5-2995 (DUI Assessment) $i2 ofh — paid to Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 o
§ 47.12 (Public DeffProb) $500
§ 14-1-212 (Law Enforce. Funding) $25 $ 35.00
§ 14-1-213 (Drug Court Surcharge) $100 ,
8 50-21-114(BUI Breath Test Fee) $50 , __ .
§ 56-5-2942(J) (Vehicle Assessment) $40/ea g (O Appointed PD or appointed other counsel,  §47.12

§ 907 (SCCIA Surharge) t = + <. 3§55 § B QD T - - requires ?soobepaidmgcrkdmgmmm
3%to County -(if paid in installments) s 3.90 - :

TOTAL ‘ 8 133.19

5‘ A PRESIDING JUDGE
Clerk of Court/ Deputy Clerk ‘ a M f ! " . JudgeCode: -
Court Reporter: ~ H_..H. _ Sentence Date:

SCCA217 (05/2009)
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STATE OF SOUTH CAROLINA| ) " INDICTMENT

. COUNTY 'OF.SF?,ARTANBURG )

‘ L o JU.L 177009

AtaCourt of General Sessuons convened on_. : I - .tne-_ .

. Grand Jurors of Spartanburg County present upen their. oath

BREACH OF PEACE OF A HIGH AND AGGRAVTED NATURE

That the defendant did in Spédanburg County on or about March 28, 2008 disturb and

break the peace of the general public on Hayne Street in Spartanburg, SC, between
5:00 p.m. and 6:00 p.m., |n a high and aggravated nature in that he went armed
offensively, and fired a pistoli or firearm while at the location at a time while vehicle(s)
were traveling on Hayne Stréet placing persons in the vehicle(s) in grave and serious *
danger of violent injury or death in violation of the laws of the. State of Sauth Carolina,.
and Section 22-5-150 of the Code of Laws of South Carolina, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided.

S L SORBR B

DEPUTY SOLICITOR .
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
_COUNTYOF -_. SPARTANBURG ; R o0
" STATE I VS, ) " INDICTMENT/CASE#: 12009GS4203470°

I Kenneth Smith .- ) “A/WH _2009GS4203470

AKA: - _ - A __ - )¢ DateofOffense: 3/28/2008 -

Race: .~ Sexx .. . Age ’ ) SC Code - _.A§ C/L 17-250 2___7/50

DOB: SS# ! T y _CDR Code #: 0955 N

Address: - y . -

DLk o T sm# - ) S ISENTFNPE.-SH“T" R

* In disposition of the said indictment comes now ihe Defendant who was .. & CONVI_CTED OF or  [JPLEADS °

_TO: Breach/ Breach of peace, apgravated in nature - - .
in violationof § C/L, 17-25-0 1- 5‘- $o of the S.C. Code of Laws, beanng CDR Code # 0955
E NON-VIOLENT (] VIOLEN {(JSERIOUS  [JMOST SERIOUS - [JMandatory GPS(CSC [1817-2545.

- w/minor 1st or Lewd Act) :
Thechargeis: [ AsIndicted, [JLesser Included Offense, [ODefendant Waives Presentment to Grand Jury. . (defendant's initials)
Thepleajs; [} Without Negotiations or Recommendation, [ - Negotiated Senten [0 Recopmendation by the State.
i LY. .77 A '
ULSA, D CK SC Bar# Defendant Attorney for Defendant SC Bar#

WHEREFORE, the Defendant is commited to the m/State Department of Corrections, [] County Detention Center,

for a determinate term of |[ dayebasnﬂaslyearsor (] underthe Youthful Offender Act not to exceed ™ years
and/or to pay a fine of $ ;- provideddhat-upon-the-servioe of " days/months/years and/or payment

of§ = ;plus costsand assessments as applicable*; the balance is suspended with probation. for ™

. menthafyears and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. ' © "

[J CONCURRENT or D CONSECUTIVE to sentence on: ,

{0 The Defendant is to be given credit for time served pursuant to 8.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections.

[0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
" [ORESTITUTION: [] Deferred [] Def, Waives Hearing (Dorderes  PTUP
Total: §__ plus20%fee: $ days/hours Public Service Employment
Payment Terms: _ : o . :  Obtain GED T - ’ -
(O setby SCDPPPS Attend Voc. Rehab. or Job Corp. .
— May serve W/E begining
f:f‘P‘e‘“: : Substance Abuse Counseling
ine: .
’ Random Drug/Alcohol testing
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A){1) {Conv. Surcharge) $100 $ lDD_ Do pms. ofS __ begmnmg
) §l4—l-2|l(A)(2) (DU! Surcharge) $I100 $ .
§ 56-5-2995 (DUI ) $12 % th — paid 1o Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25~% :
§ 47.12 (Public Def/Prob) $500
§ 14-1-212 (Law Enforce. Funding) $25 ¢ ]\
§ 14-1-213 (Drug Coust Surcharge) 100 —3
§ 50-21-114(BUI Breath Test Fee) $50 g . . _ _
§ 56-5-2942(J) (Vehicle Assessment) L DApp?mted PD or ap'pomted other go!msel, i §47.12
. § 909 (SCCIA Surcharge] > e > igseg E R requires SSt.)O.be paid to Clerk dupn??robanon. .,
3% to County (ifpaidininsta\lments) s 2.90 -
TOTAL . .3 18390
. c R . PRESIDING JUDGE
Clerk of Cout/ Deputy Clerk ama s Judge Cade:

/)'777/

"_.AAAA.

Court Reposter: —LM—‘ M D Pﬁ #-f . '- Sentence Date:
SCCA/217 (06/2009) . .




