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A

STATEMENT OF THE ISSUES ON APPEAL

1. DID THE TRIAL COURT ERR WHEN IT DENIED APPELLANTS’
REQUEST TO FILE AMENDED PLEADINGS?

2. | DID THE TRIAL COURT ERR ‘WHEN IT DISMISSED APPELLANTS?
'COUNTERCLAIMS AND THIRD-PARTY CLAIMS?

STATEMENT OF THE CASE

Respondent Peach REO‘-,- LLC (“Peach fREO”) brought the instant suit on October 28,
2015 in the ISpar“tanB’urg‘ County Court of Common Pleas seeking to foreclose on a commercial
property located at' 2634 Boiling Springs Road, Boiling Springs, South Carolina 29316 (the
“Propeity”). (R. pp. 18:68). In.its amended pleadings filed November 17, 2015, Peach REQ
alleged three céu’se‘s of action for foréclosure on a promissory noté, c¢ollection on a guaranty, and
for the appOin‘tmenfiof areceiver. (R. pp.-69-117).

On January 6, 2016, Appellants Blalock Investments, LLC, Todd Smith, énd- Debra
Masuga _ﬁl’f:d an answer, counterclaims, .and thil'd-party -complaint against Respondent Capita_l’
Crossing Servicitig:Company; LLC (“Capital Crossing”). (R. pp. 118-134). Appellants’ claims
relate: to Rq;p@_id_enis?‘ actions and representations concérning the loan. Specifically, Appellants
alleged countercldaims ‘of breach of c’ontre,.lc_’g‘, ‘violations ‘of ‘the \South -Carolina'Unjf,éii Tffade.
Practicés Act; S.C. Code Ann. §§ 39-5-10, er seq. (“UTPA™), tortiots ifitefference with a
contractual relationship, and failure to act‘in a commercially reasonable manner against. Peach
REO-and ‘the sanie causes of action (excluding breach of contract) as third-party-claims against
Capital Crossing. .(R. pp. 124-130).

On February 15,2016, Respondents filed a motion to dismiss Appellants’ counterclaims
and third-paity coniplatit. (R .pp. 135-17 1) Appellants subseqiiently filed d:;memorandurn in

~ opposition to. Respondents® motion, (R. pp. 172-183). On May 26, 2016, a hearing was Held on



Respondents” motion before'the Honorable: Gordon» G. Cooper;, Ma_stexf-‘ill';.-EqLiiW of Spananburg,
County. (R. pp..221-234). On June -;8"; 2016, Judge Cooper granted Resﬁondéilts".inpti011 and.
dismissed Appellants” counterclaims and third-party complaint with prejudice. (R. pp. 1-7).

On Juiie 15, 2016, Appellants filed a motion for an order amendiﬁgfjudge_mcnt under
Rules 52 and 59, SCRCP, and-sought lé'_aVe to-amend their “ans;v\‘zef_,?counterélai“m, anid third-party
complaint under Rule 15; SCGRCP. (R. pp. ‘194—2(:)‘5)_., The trial judge issued an order denying
Appellants® moﬁané o Juily 29, 2016, which Appeliams received on Atigust 1, 2016. (R. pp. 8-
17). On August 23, 2016, Appellants filed the instant notice of appeal regarding the June. 8,
2016 order dismissing Appellaiits’ c’ountefclaims and ‘third-party: complaint:and. August 1,.2016
order'denying’s Appellants’ motion to-alter oi-amend judgment. (R. pp. :'2'5‘4@5"7).

STATEMENT OF FACTS

On Octobet 1, 2008, Blalock and National Baik of Sputh Carolina. (“NBSC”) eXecufed
a:$1.9 million promissory note (the “Note”) secured by a mortgage on the Property (the
“Mortgage™). (R. p. 80, § 13). Thé Note and Mortgage were: persOnal‘ly.guarén’cecd by Todd
Smith and Debra Masuga, and the Note has a maturity date of October 1, 2013. (R. pp. 90-91).
NBSC subsequently: sold the Note and Mortgage to Peach REO and; on September 28, 2011,

Capital Crossing began setvicing of the Note, Mortgage, and Commiercial Security Agreement

~ (collectively, the “Loan). (Rop: 124, 946).

‘Putsuait to the terms of the.Loan, Appellants are required-to obtain Peach.REO’s written
consent prior to-conveyarices ’or,ceﬁainlga’se‘s,ofth“e Property. (R. pp.‘iQO;leI{). Appellants allege
that as the maturity” date on the Note' and. Mortgage approached, Respondents exercised their
contractual discretion. in, bad faith and in a:manner that was specifically intended ‘to harm

Appellants. (R. pp. 124-129). Beginning February 2’0‘1"3,-.Appéi1ants; preserited Capital Crossing



with multiple ‘proposals from third parties seeking to purchase or lease some or all 6f the
Propeity, whicli would have allowed Appelldants to either (i) if l:easf-:d,-_i generate sufficient income
from the ‘pr(,_)'pe'fgy'to'fm_ake pﬁayn‘]_”ex_itfs on the :N'Qfe"éi‘l,deOI“tgéige or (u) if s 1d, 1~§pa“y-<the Note and
Mortgage. (R. p. 125, 149). Over the next four months; from February 2013 until June 2013,
App‘je'llant‘s repeatedly contacted Capital Crossing seeking consent to ledse. thie property, convey
‘the property; i‘e_strucmre _the Note and Mqrtg_age; or to deed the property’to R‘eSan‘derits in lieu:of
foreclosure.. (R. 1’3.‘112'6,= q'56). Capital Crossifig, when it did respond, would ask for financial
"iﬁfo,nna'tionfifndicating that it was c‘,ons’idejring‘ the various proposals and expressed an iriterest in
working -with'Appéllants_s.-whiéh led Appellants to believe that they did not need to seek
réfinancing of the Note and Mortgage. (R. p. 12'5-.127, 99 49, 53, 56, 59). Appellanits® last
payment on the Loan was made during February 2013. (R. p. 127, 58). On April 17, 2013,
Capital Ci'ossi’ng inforimed Appellants that the Loan was 45 days past due. (R. p. 125, 9 50).
App‘eklants_~replied that they could not ‘generate any revenue from the Property-'auez‘to the inabil’it}é
to lease the Propeity and requested that. Capital Crossing respond to their request for a
modification of the Loan. Id. Oné month later in May 2013, Capital Crossing drdéred an
appraisal of the Property performed by Joel Norwood and stated:it 'would charge Appéellants the
costs of the appraisal a8 collection costs. (R. p. 125, §.51). Capital Crossing lost-this appraisal
one year later and ordered a second appraisal, ‘again at Appellants” expense:. Ii

‘On May 6; 2013, Capital Crossing: responded to Appellants” request:for a modification
and proposed to. éxtend the terni of the Loan by six 'months. provided that Appellaiits bing the
Loan currentand pay $200,000.00 on the original maturity date of October 1,2013. (R. p. 125,
52). Three.days. later oni:May 9, 2013, Appellants replied that the extension was not sufficient-to

permit them to lease the Property.and was'not feasible. /4 On May 20, 2013, Appellants offered



to deed: the Property to Capital Crossing in lieu of foreclosure to ’#Vh.i"dhz Capital Crossing never
respoiided other than requesting 'd0¢11111eﬁts that had already been plrovi’ded; (R. pp. 125- 126,;‘1]
53). On.July 19, 2013, Appellants alerted Capital Crossing that p“ropéﬁy taxes of $36,102.81
were due to Spartanburg C_c;)unfy and,.unless t‘l:l'e taxes were paid, the Property would be sold at a
sax sale in November 2013. (R. p. 126, 9 54). On October 1, 2013, the: Loan matured with
Appéllants owing a balance-of '$ 1',,7.5 6,168.73 on the Loan. (R. p: 126, g 55).

On November 18, 2013, the Property was sold at a =ta)%'sale to Cley. Equities, LLC
(“Cley”) ‘who sent nétice {ha‘t the Property could be redeerned before Febtuary 19, 2013 'f"’ér
$62,633.39. (R. p. 126, "H 55). | The notice stated the price of redemption ‘would rise: ‘to
$89,033.39 on March 18, 2014; $125,136.27 0n May 19, 2014; and $139,963.47 on August 19,
2014 Id. Despite the steep escalation in price, ﬁCapitél Cr’osS'_iﬂg_ waited. until November 17,
2014 to redeeim the’ Property,a mete two days before the redemption rights expired.. /d. Capital
Crossing then added the full redeniiption price to the outstanding balance Gwed.

;Follow'i‘n,g‘j ‘maturity; Respondents took no -action for 25 months, allowing real ‘property
taxes to ‘go unpaid. and failiiig to:respond to offers: fiom third-parties. to purchasé.or to lease'the
Property: (R..p: 127, 9 58): Dil‘.l‘ii,l,g that 25 months, Appellants repeatedly asked Capital Crossing -
to ‘approve leases that-would 'allOw-=,«Appéll'anEs to generate revenue from the Property, to approve
sales of the Property that would have mitigated Respondents’ damages, to-accept the Property in
lieu of foreclosure; or to make some proposal or take any action’on the loan. (R p- 126-127, 99
56, 59). Capital Crossing &ithet ighored these requests or responded with requests for
information already in its possession. .Jd Four moniths before the ‘expiration of the statute of

limitations, Peach REO filed the instant foreclosure suit on October 28, 2015. (R pp: 18-68).



ARGUMENT

There are two issues before this Cotirt on appeal.. Fundamental to both 'issues,_ho\ylever.,--
is whether a.lender owes any duty ‘whatsoéver to a debtot to act in good.faith, to not fO'i'tIOLls'ly
interfere with the debtors’ prospective contrécts’,; to not deal deceptively  with the debtor, or fo
‘mitigate its damages. As @rgued below, Respondents’ position anid the:1ower court’s order place
no limit on a lender’s cbnduc'_t in dealing vﬁth. a debtor. Respondents and the trial court are
mistaken. While a lender may be éntitled to 'recc')ver all that:is owed; a lender is not. entitled to
exercise contractual discretion iri bad faith, deal tortiously or deceptively: with & debtor, ot fail'to
take reasonable steps-to-mitigate its damages. |

L. THE TRIAL COURT ERRED WHEN IT DENIED APPELLANTS’ REQUEST TO
FILE AMENDED COUNTERCLAIMS AND THIRD-PARTY. COMPLAINT

After the period for amending his pleading as a matter of course has passed, a party may
“amend his pleading 6111-y by leave of court or by written consént of the advérse party; and leave
shall be freely given when justice so requires and does not prejudice any other party.” Rule
15(a), SCRCP. “When a complait is dismissed under Rulé 12(b)(6) for failure to state facts.
sufficient to constitute-a cause of action...[t]he: plaintiff in most cases should be. given -an
opporturity to file and serve an amended complaint.” Spence v: ‘Spence, 369 S.C. 106; 128, 628.
S.E.2d 869, 881 (‘2(')0’6}'. ‘"’Cbuns'have- wide latitiide in amending pleadings™ Berry v. McLeod,
328 S.C. 435, 449-50, .4'9;2-.'_S;E_52_d. 794,-802 (S:C. App. 1997). “The trial judge's findirig will not
be ‘overturnied without an abiise of discretion: or unless -manifest ‘injustice has occurred;” 1d.
“When a plaintiff is not given the‘opportunity to file and sefve an amended cormplaiiit, biit is left
with no choice butto. appéal after disnii_s_éalv'of her. case with prejudice; an appell_a_te ‘court which
affirms the dismissal .may niodify the lower court's order to find the disinissal is without

prejudice.” Spence, 369 8.C. at 130, 628°S.E.2d at 882. The appellate court may in its discretion



impese a reasonable period of time in which to’ amendj\'the complaiiit “when the plaiiitiff presents
additional féctual :-al’legziti’onsor%a:di"fferen‘i theory of recovery which;taken as‘true We’,llfpl‘ead’ed
complaint, may state‘a claim uipon which relief may be granted.” Id.

On June 15,:2016; Appellants moved for leave to amend their answer;, c:o.tmtercliéims, and
third-party complaint under Rule 15(d), SCRCP, and for an ordér-to amending -the judgement
dismissing their countetclaims and third-party -complaint under Rule 59(¢). (R.pp. "1944205_)-. In
addition to denying Appellants’ motion for a reconsideration, the l’dwel“-QOL_uft_ denied. Appellants”
request for leave to -amend its pleadings, c"i‘t"iv'n'g1 ‘that (i) Appellants” tequest to amend the
pleadings could not be raised. in a ‘motion under Rule 59(e); (ii) Appéllants’ motion did not
comply with Rule 15‘(:"3‘):;: '(.'Eii‘i‘r) ,Appéllant's’ ‘motion ‘was unduly delayed; and (iv) Appellants®
* number of errors.oflaw; tlle':Qrder- denying. Appellants” motion to amend should be:overturned.-

A.  TheSouth Carolina Rules of Civil Procedure Permit the Consideration:of
Concurrent Motions for Reconsideration and to. Amend

The: lower court ‘erred ‘when found that -Appellants sought to amend their pleadings
through their motion for recorisideration. The lower court’s order appears to bé premised uponi a
misunderstanding .of the motions filed by Appe‘_liants and mistakenly ‘indicates that. Appellants
filed 4 single motion pursnart to: Rule !5,9_('-'6;”);,}SCRCP,, “which is the i’iega"l basis for the Debtors”
Motion, is not the appropriate -avenue "for’ raising issues for the first time.” ‘(R. p. 12, § 2).
However, Appellants .-di‘anO’f file a single mqtipn or-move for leave to ﬁlé amended ‘pleadings
purSuaiit to Rule 59(e). Instead, Appellants filed & iiiotion for leave to ﬁl‘e :ar‘rieﬁd'ed pleadings
under. Rule 15(d) concurrently” with .a;vm‘Qiti"Qn to ‘alter or alﬁe‘nd’th‘e, court’s. order under Rule
59(e). (See.R.pp. 194-205). Fot example, _page one of Appellants’ motion requested “an ordér

amending [the court’s] judgment pursuant.to Rulés 52:and 59...and grasting leave to amend their



answer, counterclaim, and. third-party complaint p,ﬁ'fs‘tiant" to Rule 15, SCRCP” (R. p. 195).
Thus, Rule 59’s ,prohibiﬁon of raising novel 'i's_sues on reconsideration ‘does 'not apply to
App‘el'lants” request to file: aiended pleadings Hecause (i réquest was brought. as a separate
motion under Rule 15(a).

Appellants. joined their, motions this way because. the trial court’s.dismissal order must-be
ameénded ‘to permit amendmient of Appellants’ counterclaim and. thitd-party. claim. Since the
South Carolina-Rules of Civil Procedure:are based on the Federal Rules. of Givil Procedure; this
Court may \Ib‘o’k to ife‘de‘yal law for "éﬁiaailce; Gardner v. Newsorie. Chevrolet-Biick, .Inc., 304
S.C. 3287330, 404 S.E2d 200, 201 (1991) ("Since: our Rules of Procedure ate: base,‘d. on the
Federal Ru‘les,‘ where thete is.fio South Carolina law; we.look ‘to. the construction placed ‘on the
Federal Rules of Civil Procedure"). Under Rule 15(a), Fed R. Civ. P., not oily may
‘accompanying ‘motions under Rules 15(a) and 59(e) be considered together, a post-judgment
motion to amend the pleadings ’in.u'stf.‘be,pr'ec;eded" by ‘a' motion 'fof-_.réc:onsi'dé'ratiOn.. See Laber v.
Harvey, 438 F.3d 404,- 427 (4th Cir; 2006) (“There is one difference between a pre— and & post-

judgiment motion.to dmend: the district couit may -not grant the post-judgment motion-unless the

judgment is vacafed pursuant to Rule 59(¢) or Fed.R.Civ.P. 60(b).”): Cooper v. Shiimivay, 780
F.2d 27,29 (10th Cir: 1985) ;(“~[O]ncé judgment- is-entered the filing of an amended complaint is
ot permissible until judgmient is set ‘aside or vacated pursuant to Fed. R.. Civ. P. 59(e) or
-60(b;-:”.)}.; “The rationale for the pl‘inqib.l’e' is'unassailable; once judgment has eiitered, the case isa
dead letter, and the [trial] court is without: power to allow .an amendment: to the complaint

because there is no complaint left to amend.” Fiskerv. Kadant, Inc., 589 F.3d 505, 509 (1st Cir.

2009).



-There is no’ published opinion ‘in ‘South' Cérolina. rejectiiig: the notion that a motion to
ai;1end the pleadings may. not be: coﬁs’idere’d 1in conjunction w1th a-motion for reconsideration.
The only South Carolina ‘_C'Eiéé‘jr'dﬁ point consists of a memorandum Gpinion ‘where the South
Carolina Supreme Court unanimously ruled that a litigant’s failure to obtain a ruling. on his
‘motion to-amend the p’lea‘dings that accompanied his motion for reconsideration was fatal. to his
appeal. See Broom v. Ten State St., LLP, Op. No. 2015-M0-057, at *2 (S.C. Sup. Ct. filed Sept.
22, 2015) (*We find the Court of Appeals ;crréd in remanding the: case for a ruling on
responident's Rule' 15, SCRCPz-.liTOfibll because the issue 6n appeal—whethei the trial judge-erred
in dismissing respéndent's cournterclaims without allowing respondent to -‘aﬁend. his: pleadings—
was not preserved forréview. ..Because respondent did not seek a. ruling:on the 'motion'lto amend,
remanding for a ruling.”). 'Rather" than rejecting the counterclaimant’s Rule 15(a) motion as
‘procedurally ineffective, as the lower court did in this matter, the South Cardl'iha;Subr“e'me Coutt
'unanimously ruled that.a riling on both motions was required té'.?adequately= preserve thie issue of
amendmient of the pleading. 1d.

~ Next, the ofder declares that: a.request to amend pleadings post-judgiment “cantiot be
done.” (R. p. 12,9 3). Neither the Rules nor case law prohi,bj_i_t} the filing ‘of 2 motion to amend
the pleadings after judgment. Instead, the text of Rulé 15’(}5), specifically provides :fc')r‘
amendment following ;judg‘mfént; See Rule 15(b), SCRCP (“[sJuch amendment. of the pleadings
as may be nécessary to. cause them t6-conform to the evidence and.to raise these issues may .be
made upon motion of any paity at.any tithe, even affer judgment.”) (emphasis added). |

Similarly;- Rule: 15(a) contains no: limitation on the timing-of its filing other than stating

that “leave shall be fréely given when justice so requires and does niot prejudice any-other party.”



South Carolina courts take a liberal stance to Rule 1 5(a) allowing amended pleadinigs atany time
short of prejudice ‘to the non-moving party. “[Tlhere is no limit ‘for 'making a motion to
amend...In fact, amendnients may be. offéred 4t trial.” . Potomac Leasing Co. v. Bone, 294 S:C.
494, 497,366 S.E.2d 26, 28 (Ct. App. 1988) (citing H. Lightsey, J. Flanagan, South Carolird
Civil Procedure, at 288 -(1985); J. Moore, Moore’s Federal Practice, 15.08[4] at 15-76 (2d ed.
1987)).

Accordingly, there is:no authority for the proposition that South Ca_roﬁna courts cannot’
consider dual motions ;f(i’)'i‘-'?afiiecéﬁs"id'érati‘on-fé_ind;to amend under Rules 15(a) aiid 59(¢), SCRCP,
in.the same stroke. To-the contrary, such a procedure is desirable and, as‘explained by federal
courts, necessary where there has already been a dismissal of the original pleading: The same
principles apply in S_o_"uth Carolina civil practice as accompanying motioris under Rules 15(a) and
59(e) promote the efficient-disposition of the wvalidity of a cou11te1'cléi111ant’s c__au_s_és of action:
.’MofeOVe'r-, the consolidation. of motions streamlines the presetvation of issues for -appéal. When
both motions are filed at the same:time, the litigants-and reviewing appellate-coutts can deal with
both the disniissal ad-whetlier a litigant should have an opportunity: to amend together rather
than dealing with these two intetrelated issues piecemeal.

B.  Appellants’ Motion to Amend Complies with the 'Re,qu'itjel,n‘ent,s of Rule 15

The lowet couit erted. when it held that Appellants’ réquest to amend ‘ého‘iiil‘d be: denied
because (i) Appellants failed to-file a-motion to amend under Rule 15;-and (ii) Appellants failed
to attach a.proposed pleading;to their motion. (R. pp. 12-13, §§4+5): As to the first point; the
language of Appellants’ filing makes cléar that ‘such a miotion was made under Rule 15(d)

SCRCP.. See supra, at-pp. 6-7; (see also R. p. 195) (requesting “an order amending [the court’s]



judgment pursuant to Rules 52 and 59 :and gl_'an_t:ihg leave to amend their answer, cotnterclaini,
and-third-party complaint pLu’suantafo’Rule. 15; SCRCP.”) (emphasis added).

Fiu-thef,. the: Rule containg 1o tequirement. ‘for- 'at'tachin'g; an 'aiﬁeﬁde‘d pleading to the
motion and. there' is no South ;Caroljina case imposing such a requirement. See Rule 15(a),
SCRCP. Similarly, the COii’éSijé’iidiilg ‘federal rule does not require the dttachment of'a proposed
pleading. See, .e; g, In leMCG LP, 545 B.R. 74, 84 (Bankr. D. Del. 2016) (“Rule. 15 does not
require a proposéd amended:- complaint to be isubmittéd with the briefs . supporting the motion
requesting leave to-amend.); Gaidin v. Hi-Tex, Inc., 3:14-CV-494, 2015 WL 127868, at *2
(W,DN‘-CQ:& Jan. §,.2015) (“Defendant aciknowle‘ég.e,s that failing to‘attach the proposed cottiplaint
is not technically a violatioii of the Rules ‘of Civil Procedurq or ‘the ‘Local AfRulles;’-?). ‘Here,
Appellants: ‘described the p‘r’QpOéed, amended allegations in their riotion instead of filing a
pl‘éposed amended complaint:

s} Appéllants’ Motion to Amend Is Not Unduly Delayed

The lower court erred in finding that Appellants” request to amend is “unduly delayed.”
Rule 15 “evinces a bias it favor” of granting amendments and “urless ‘there .is a substantial
reason to deny: leave to amend, ﬂjev‘d‘i_s‘cte’_tion of the district ‘court is not broad ‘enough to. p_éfr’rﬁt
'denial.” Forrester-v. Smith & Steele-Builders, Inc., 295 S.C. 504, 507,.369 S.E.2d 156, 158 (ct.
App. 1’988‘). Its. on’{l;} Iifﬁi‘tati‘on as to thie filing of amended pleadings is that “leave shall be freely
given When'j'usti_c,e 50 quire'sﬁndf dogs not ’p.r.ejudi’ce any other*party.” Rule 15(a), SCRCP. As
this Court has held, “[u]nder this rule, as inder Rule 15 of the Federal Rules of Civil Procedure;
delay alone; regardless of its length, ;is,,_,né,t enough to bar a proposed ameﬁdmént; if the ‘other
party is-not prejudiced.”” Potomac; 294 S.C, at*497, 366 S.E.2d at 28 (citing I. Moote, Moore’s

Federal Practice, 15.08[4] at 15-76 (2d éd. 1987) (internal quotation marks omitted).
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In the instant case, the lower court b;asc-d its ruling-on the: fac_t_ﬂ)at 'six. months elapsed
between the. ﬁl_ih‘g of Appellaiits’ initial countetclaims and request to file amended pleadings.
(R p:12, 15)- The ‘law:.i:sfm_ll-setﬂéd that the mere passage of tinie is not a sufficieit basis to
deny a 'r'nb'ﬁ‘oﬁ io amend.. Thus; the passage: of six months has little ‘bearing ‘on whether
Appellants’ motion '.wa's';undfuly idé’l'ay'ed.

Of notice that the iiew issiie is to bé tried anda lack .of opportunity te-refute it Collins Ent., Inc.
v, White, 363 S.C. 546, 563, 611 'S:E:2d. 262, 270 (Ct. App. 2005). The ametided a'lvl’e‘gafli'oﬁs
contain ho tew issues. .Even if the amended-allegations did-introduce:new issues, ‘the case has
just begun. Excluding the. instant motions on appeal and written discovery, no depositions,
motion hearings; mediations; or other proceedings have. taken place, -and the casé has not yet
been set. for trial. If Appellants’ causes of action, were added, Respondents would have ample
‘opportunity to engage in the appropriate discovery and file any necessary motions.. Given these
facts, delay alotie is insufficient because Respondents can point to no prejudice that would result
from the ‘inclusion of Appellants’ additiorial céuses of action. See Foiester, 295 S.C. at 507,
369'S.E:2d at 158 (Ct. App. 1988) (“In the absence of a-proper reason; such as bad faith, undue
delay, of prejudics, a dénial of leaveto amend is an abuse of disciction.. It is the responsibility
of a‘par'ty‘-oppésilng an amendment to establish prejudice ™);Johnson v. Orowedt Fogds Co., 785
F.2d 503,.510 (4th Cir: 1986) (“The Fourth Circuit has held, as have a number of .other circuits,
that delay-alonie: is riot sufficiefit réason 'to deny leave to amend. The delay fiust Be accomparied

by prejudice; bad faith, or futility.”):
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D.  Appellants’ Motion to. Amend is Nof Futile
The: lowet court-erred when it found that. Appellants’ motion to. amend should be barred
as ‘its, amended. counterclaims and -third-party complaint would be futile. “Although leave to

amend. should. generally be freely ‘given, this court has held that it may be denied ‘where ‘the

671, 681 (Ct. App: 2010) rev'd on other grounds,401.8.C: 1,736 S:E.2d 242 (2012). -

Appellants’ néw claits présent “additional factual allegations [and] a different theory of
recovery which may give rise to a claim upon which relief may be granted.” See Sp’e':r‘zce., 368
'SC. at 131, 628 S:E.2d-at 882.. Appellants first seek to allege additional factual allegations
supporting their original countetclaims and third-party clairs. For example; Appéllants would
allege that Respondents failed to honestly ‘communicate ‘with Appellants regarding their
intentions. for the Loan following maturity, that .Respondents :misled Appellants into believing
Respondents would accept a third-paity’s offer to purchase of lease the Property prior to
maturity, ‘that Respondents rﬁi’sl"ed Appellants into believing Respondents ‘were responsible for
the paymeiit of property’ taxes, and othier allegations. Each of these allegations is siifficient to
constitute (i) a breach of the contract and its' implied covenants of good faith and fair dealing; (i)
an unfair of déceptive act in comméice capable of repetition; and (iii). in’terference w’ithi
Appellaiits’ ‘¢fforts to enter into &n agieement ‘'with a third party, all of which é@nsritute_
-compensable:claimg:for relief.

Appellants: ‘additionally seek. t6 allege a distinct class of fraud and fegligent
‘misrepresentation claims separate fom'their breach of coritract, violatioris of the UTPA,’ tértiotls,
interference with a cOntpactuai 17élati01ishivp, and “failure to actin.a -commercially -reasonable

manner claims. (R, pp. 196-197).  For example, Respondénts made ‘fraudulent
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_misrepresentations about their consideration of third-parties’ offers to. lease and/of purchase: the
'Proper-ty. As part of their burden to demonstrate such: cflaiiils- at: trial, - Appellants ‘would be
Ttequired to prove; sepaiate factual allegations that Réspondents interitionally made & inaterial and
fraudulent misrepresentation to Appellants who suffered damages as a result of their reliance
theretipon. In confrast, none of thése facts would be required to prove Appellants’ breach of
contract, and Appellants could. not récover punitive' damages undei a meré bieach of contract
theory. ‘Regardless whether the lower court believes that Appelléiilts: are likely to prevail on the
merits of their fraud claims, Respondents” motion to dismiss is improper because: the “facts
alleged-and inferences reasonably deducible therefrom would entitle the [claimants] to any. relief
on any theor){iof the case.” Toussaint v. Ham,292 S.C. 415, 416,357 S.E.2d 8, 9(1987).
Furthermore, the order erroneously states that Appellants” proposed amendm‘eﬁt‘s would
be futile as they advance “the same -arguments that this Court has already considered and
rejected. ..that Lender wrongfully refused to modify, settle, ot a’éCe"ptj less than the full balarice
owed on the subject loan.” (R. p. 13,9 6). This s’ta_temcnth‘ is premised upon two ﬁlndamﬁntal
mi's"étatémenté of law--and. fact: (i) that Appellants’ additional clainis afe the same as those
originally alleged and. (i) that Appellants’ additional claims would also be ‘subject to dismissal
~under Cisson Const., Inc. v: Reynolds. & Associates, Inc., 311-S.C. 499, 429 S.E:2d 847 (Ct. App.
1993). As to the first poirit, the ordér appears to distill all of Appellarits” Qc‘"aﬁré'é"sA of action ifito.a
simple breach of contract action. To ;he contrary, ‘the legal elements: and evidentiary. proof
requited for recovery at trial variés considerably between the breach of contract, UTPA.
violatiorss,. toitious interference, and failure to -act, in & ‘commercial feasonably manner claims;
alleged by Appellants a{nd the fraud-and-negligent:misrepresentation claims-that _Appellan’ts seek.

6 asseit. For' example, ‘allegations that Appeifants relied tipon Respondents’ fraudulerit



representations concérning a potential lessee rest upon, ﬁaﬁ ie‘ntirély .s‘eparziter legal th“‘e_diy and
) _

e\?identi'aiyb'urden dpart from aﬁldle'gat'idns that Respondents failed-to honestl-y".commuh'ieate their

intentions for the Loan following maturity.

Further; .Appellants are ’envtfi.tl’e;df to discovery on whether RSSP.Olldellt.S breached the
implied covenant of good faith and fair dealing by misusing ‘the teriiis of the Loan'to deliberately
injure Appell‘ants,;‘ See infira; at pp: 15-18. Similarly, Responden‘t's" entitlement to foreclose. ot
the full balance of the loan does not immunize. them- from distinct claims of fraud or negligent
misrepreséntation.

As to the second point, the lower court’s reliance upon Cisson, 311 S.C: at -499, 429
S.E.._za.at.:847,_..i‘s. misplaced. As discussed extensively infra., at pp. 16, 23-24, the Cisson
decision does not stand for the _pl'dp,O.sitioxl that, a lender owes no duties to: a debtor. Rathet,
Cisson found that under “the terins ofthe note and guaranty” atissue in that case, the-debtor was
.precluded from asserting a duty to mitigate. This does not mean th‘af-ale‘hdér: owes. ho dlu'ties' in
dealing with a debtor.

II.  THE TRIAL-COURT ERRED WHEN IT DISMISSED APPELLANTS’
COUNTERCLAIMS AND THIRD-PARTY COMPLAINT

An appellate court applies the same standard of review as the-trial court-when re&{ieWi;;g‘;
the dismissal ._,bf_an.,etc*tion;purguam to Rule.12(b)(6), SCRCP.. Doe v. Marion, 373 S.C. 390,395,
645 S.E:2d 245, 247 (2007). In. considering'a motion to dismiss a complaint b‘ésﬁed on,a failuié to.
state facts sufficient to constitute a cause.of action, the-trial coux_"t-l'mus't{basgéIt_§ ‘ruling solely on
allegations set forth in the complaint: /4. The question is whether, in the light mést favorable to
thg_plaintiff,. and with every doubt re__soh_)ed i__g_ his behalf, the complaint states any valid claim for
relief. Plyler v, Burns, 373 sc. 637, 645, 647 S.E.2d 188, 192 (2007). Dismissal under Rule:

12(b)(6) is:improper if the facts '.all,eg_e,d._and inféerences rf:asghably' deducible fr,om:t‘hemz viewed
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in the light most favorable to the plaintiff, would entitle the plaintiff to relief on iy theory.
Doe, 373 S.C. at 395, 645 S.E:2d -at 247.. Moreover; the complaint should not be dismissed
‘merely because the court doubts the plaintiff will pre,vaﬁ in the action. .Jd. 4t 395, 645 S.E.2d at
248. The trial court's.grant of ‘a-motion to dismiss will be sustained o'nly,if*thé‘i facts alleged ‘in
the complaint do ot support felief under any theory of law. Ashley River -Props. L LLCv.
Ashley River Props. Il, LLC, 374 $.C. 271, 648 S E.2d 295 (Ct. App. 2007).

On June 8; 2016, the lower court. dismissed Appellants’ .counterclainﬁ: and third-party
complaint which alleged claims of (i) breach of contract and the iriplied covenait of good faith
and fair dealing, (ii) violations of the UTPA, (iif) tortious interference with cortractual rights,
'and'(iv')"faﬂure,to act in‘a cominiercially reasonable manner. The lower court echoed its findings
in'its order denying Appellants’ motion to altet or amend on August 1,2016. For the teasons set
forth below, the trial judge’s order should be overturned.

A. The Lower Court Erred in Dismissing Appellants’ Claims for Breach of
Contract o

In finding: that: Appellants’ ¢laims of 'bre'achv of contract should be -dismissed, ‘t_he,»l_ower.
court conclided that Appellants™ ¢laiths were based ori the asseftion that: Resporidents “should
have all\owe'dl them 'to mitigate its damages or eliminate the amount owed by the Debtors,
followitig their default.” (R..pp. 2-3, §5). However, this intétpretation of Appellanits? claims is
mistaken. As alleged.in their responsive pleadings, Appellants: generally allege that Péach REO

breached the contract and implied covenant of good faith-and fair dealing by misusing various

contractual provisions priot to fiatirity to inflict damages upon Appellarits. (R. pp. 127-128,9

59).  Specifically; Appellants allege that Peach REO, through Capital ‘Crossing its: servicing

-agent, refused to ‘respond to; 'thifd-péirtiés:’ offers to lease or purchase the: Property; refused to

permit Appellants to sell or lease the Property, failed to timely communicte regarding offers to
\
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purchase ot ledse the: Property, delibetately acted to prevent Appellants from §élling of ieasing
the Property, and other.allegations. Id.

Next, the lower court etied in finding that Appellants® bieach. of cotitract claiths should
be-dismissed pursuant to Cisson, 311 S:C.-at 499, 429 S.E2d at §47. However, Cissori 1§ éasily
/di'stinguished from the matter at hand.. In Cisson, the debtor argued that :summéry judgment ‘in
favor of a foreclosing lender for the full amouit of the loan was: iniproper’ bécause the lender
refused a post-default settlement offer and :subsequently delayed _a_pp‘_oipting a receiver .and
t:one‘cﬁn'g rent, thefeby failing ‘to miitigate its damages. Id. at 502, 429 S.E.2d ai 849. Noting
that a lender could jeopardize its right to foreclose by accepting a post-default IAja_yn'lént, the
Cisson:court held that the lend’er"s refusal of the post-default settlement wa‘s:j'u_stiiﬁed._ 1d. at 503,
429-S.E.2d at 849. The court.in Cisson did ﬂOt, however, hold that a lender owes. no duties to a
debtor, is not subject to the obligations of good faith and fair dealing, can mislead a debtor, or act
in bad faith with.regard to its contractual duties.

Under South Carolina law, there exists in every contract an implied covenant, of goad
faith and. fair déaling. Parker v Byr.dj_ 309 S.C. 189, 420 S:.E.2d 850; 853 (1992). Since its
application in‘this state, South Carolina courts have consistently given credénce t6 the urderlying
‘purpose of the doctrine of good faith and fair dealing by using it to protect the intentions: of the:
parties to. the conttact. Willidims v. Riedman, 339 S.C. 251,273, .529. S.E.2d 28 (Ct. App:2000):
“[T]erms which may clearly, be implied from a consideration 'of the entire ¢ontract ate-as much a
-part-thereof as though p‘iai'nly written on-its face:.” Commercial Credii Corp. v, Nelson M‘o"t_ors,"
Ine., 247 8.C. 360, 367, 147 S.E.2d 481, 484 (1966). In the absence, of dfi éxptession provision,,

“the law will imply-an‘agreement by the parties to a.contract to do and perform those thinigs that
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accoiding to: reason and justice they should do-in order to céry out the purpose. fot which the
contract was made.” Id.

The implied covetiantof good faith and fair dealing is not an indeperidetit.cause of action
sepatate from the claim for breach of contract: RoTéc Séi&g.,. Inc. v.-Encompass.Servs., Iric., 359
S.C. 467, 597 S.E.2d 881, 884 (2004). Instead, the implied covenant of good faith and fair
dealing shollid"béEVieW‘ed "as merély another tel‘fn of the contract at issie." ]d at472,597 S.E.2d
at 884 (internal citation omitted). “[T]he covenant has been utilized to allow redress for the bad
faith perfoimance of.an agreement even when. the deféndant hasnot breached any express term:”
Seidenberg v.. Summit Bank, 791 A.2d 1068, 1076 (N.J. Super. App. Div. 2002). “[T]he
covenant has been held; in more recent cases, to permit inquiry inte a party's exercise of
discretion expressly granted by a contract's teﬁns.” Id

The lower cqurt’5 order states that Appellants’ breach ‘of contract claims ‘should be
dismissed because Southi Carolinia does not récognize it as an independent cause of action .and
Appellants failed to _al]egé any specific contractual provision that Respondénts violated, (See R.
p. 6, 26— p. :7;-'11 30). However; the court’s-analysis is misguided. Under RoTec; “the implied
¢ovenant _o‘f'»goéd faith s inerely another term of the contract at issue.” 359 S.C. at 472,597
'_.S--E?Qd at-884. Thus, the. proper procedure is to assert.a cause for “breach of contract; and [the
¢ounitérclaim. defendant’s] liability may be based on a breach of any of the contract's terms,
including the implied covenant of good faith, as long as the breach caused -damage to [the
counterclaimant].” Carpenier v. Measter; 2013-UP-066, 2013 WL 8482282, at. *2.(S.C: Ct. App.
filed Feb. 6, 2013) ((citing Willianis, 339 S.C.'at 274, 529 S.E2d at 40) (“[T]he implied covenant
of good faith and fair dealing has been viewed as another contract term.” (einphasis-added)). If

litigarits couldhot. br‘ing suit until the: violation of an express contractual- provision, the implied
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covenant of good faith and fair dealing would be ént‘irely 'Stiperﬂﬁéil's ag'the litigarit.could simply
prosecute-the violation of the emreé&prpidsion.

In‘accordance Wiﬂ]{‘pr'éf\"/éilih_g,iawjfn- Sotth Carolina, Appellants have framed their breach.
of contract claim against Peach REO as breach.of the covenant of good faith and-fair dealing,
'Reifllei" than alleging a bréach of ‘ati express contractual provision, «Appe'llants ‘properly alleged
that Peach REO violated the implied. covenant of good faith and fair dealing, Which is “ariothier
contract term.” Williams, 339 S.C. at 273, 529 :S.,E».Zd, at 40. Just t,a’s‘j“f' 'ii't.v-were' an express
contractual provision, Peach REO was requited to use its discretion under the contract in good
faith in accordance :with the intentions of the parties. See Team: Nursing Servs., Inc: v.
E\)&ltigéfical.,I,uiheran?’\Gao'cZSamari[an Soc:; 433 F.3d 637, 641-42. (8th Cir: 2006) ("The implied
éoyeliant ’of good faith and faii dealing requires that.no party to a contract unjustifiably hinder
the -other party's performance-of the contréct" and "prohibits-a party-from failing to perform for
the purpose of th\x;érting; the other, party's 1‘ight’s under the g:'onirac';c.'f‘). Peach REO wviolated this
implied contractual provision. when it acted in bad faith by refusing to \r.é's.pojnd. to third-parties”
offers to lease or purchase: the Property, refusing to permit Appellants to sell .’or lease. the
Property, failing to timely comimunicate regarding offers to purchase or lease the Propeity,
deliberately aéti'ng to prevent' Ap_p'ellants from selling-or leasing: ih‘e .Propé_rty-, =and"tékillg other
‘actions in 'cdntra:;vientim,éffthegpaffi'és" intefitions. (R. pp. 127-128, §59). At this stage, ‘in the
'l_i'ghtj.mqsfti favorable to _Appvei_ll;an_ts,- ‘it is clear that Appellants’ counterclaims and .t'hird-paftyA
complaint. state a valid :clain -for relief sufficient to -defeat Respondents’ motion under Rule

12(b)(6), SCRCP.
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B.  The Lowe.rz'C;ourt Erred in Dismissing Appellants’ Claims for Violations of
the: UTPA, Tortious Inference with Contractual Rights, and Failure to Act in
a Commniercially Reasonable Manner

In addition to, dismissing Appellants’".fclaims of breach of contract against Peach REO, the
com:t:, also ‘dismissed Appellants” remaining, claims for violations of the UTPA, tortious
interference with contractual tights, and failure to actina cominetcially reasoriable manner. The
lower court’s order issued June 8, 20 ia6"(_:ontain$ no mention of such claims other than a finding
that “the Court 1i'as cotisidered all other arguments in opposition to this ,Motién advanced by
Debtors -and found them to be without merit” (R. p. 7, § 31). With respect to Appellants’
remaining; claims; the. ';court-’fs subsequent order on July 1, 2016 addresses only: Appellants’
UTPA claitn, holdinig-that the parties’ conduct d;d not implicate any public intefest beyond the
parties to the contract and that no wrongdoing occurred with respect to any-unfair ‘or deceptiVe
act. (R. pp. 15-16, 99 12-13).

First, the lowet court erred when it found that Appellants failed to allege facts sufficient
to constitute a cause of action under the UTPA. ‘Section 39-’5920 of the UTPA declares illegal
any “[u]nfair- méthod.'qf';corr'ipetiﬁo‘n and unfait or deceptive acts .or‘-f;'.)fa'cti‘(:es* in the. conduct of
any trade or commerce.” To'recover in an action under-the UTPA, the plaintiff must show: '(‘l_‘)
the defendant engaged in. an unfaif; or deceptive act in the conduct of trade or commerce: (2) the
unfairor deceptive act affected public intetest; arid (3) the plaintiff suffered monetary or propety
loss as a result of the defendant's unfair or deceptive act(s). S.C. Code Ann. §§39-5-10"to -560),

Appellanits have properly pleaded an unfair or deéceptiveé act in the condiict of ‘tradé or
commeree.. The terms “unfair” and “deceptive” are not defined in the UTPA, however case law

instructs that. a ‘décepti"ve: act 1s any act: which: has. a “tendency 'to deceive.” -See ‘deBondi v.

Carlton Motorcars, Inc., 342 S.C. 254, 269, 536 S.E.2d 399, 407 (Ct: App. 2000). "Everi a
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truthful statement ‘inay be deceptive if it has a capacity or tetidency to deceive.”  Wogan v.
Kunze; 366 S.C. 583, 606; 623 S.E:2d 107, 120 (Ct. App. 2005). An act is “-hllf&l"l_f” when it is
“offensive to public policy of wheh it is imnioral, unethical, or oppressive.” Bessinger v. BI-LO,
Inc,, 366'S.C. 426, 432, 622 SE24'S64, 567 (CL: App. 2009).

The trial court erroneously concluded t'hétlAppellants"-' UTPA claims were based upon an
alleged breach of contract. “This assertion is incoitect as. Appellants’ 'pl’e_'adi"n’g's contain nuni'eljotis
allegations apart from a bfeach of the contract which, if proven at trial,-would have a tendency to
deceive aiid ¢ould be CTOnSidélfedf imimotal, unethical, or oppressive. For exdample, Appellants
assert that Respondents offered to-deed the Propety to Respondents in lieu of foreclosure. (See
- R: pp. 67, 9 53). However, after first appearing to entertain the solution by requesting
lessees to generate revenue from the Property. fd. When suitable tenants or pur_cha‘sers were
found by Appellants, Respondents either failed: to respond to these. offers déspite their time-
sensitive nature or refused to-consider the offers until Appellants would agree to enter into a pre-
negotiation agreement waiving certain. defenses .and rights. (R p: 126, 9 56). -After failing to
‘take any action with’ respect 0 the Propeity for th1rty -four moriths, Respondents finally brought
suit shortly before the -expiration of the statute of hrmtatlons in an effort to. maximize ' their
potéiitial damages against Appellants. (R. p. 127, 158). Any of these allégations, if proven at
trial, have'a tendency fo deceive;and could be considered immioral, unethical, ot ‘oppréssive.

The alleged conduct of Respon‘dents also affects the public:interest-because' it'is capable:
of repetition against both. Appellants and niembets of the public. “The unfair of deceptive act ot
practice must affect the ‘public ‘interest. Singleton.v. Stokes Motors; Incs, 358 SC 369, 595

S.E.2d 461 (2004). Ai impact ofi the public interest may be shown if the acts or practices have
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the potential for repetition. /d. “[A]fter alleging and proving facts demonstrating the potential
for repetition of the deferndant's Léc’t'i'on's‘,,f the plaintiff has proven -an adverse: effect on the public
‘interest, The blain_tiff niged riot allege of prove anything fiirther in 'rei'e{tioii to the public. inteiest
requirement.” Daisy Quidoor-Advert. Co., Inc. v. Abbott, 322.S.C: 489, 493, 473 S.E:2d 47,.49
(1996).. Hete, Appeliants have clearly alleged deceptive-conduot that not only lias the potential
for repetition against other'members-of the'public but.conduct that was indeed repeated time and
again against Appellants: Among other claims, -Appellants allege that they “fepeated_ly”-
contacted Respondenits to. no avail-and ijeque’ste,d an zéxten‘sion because the.maturity of the Loan
preve_hted potential leasing: of the Property; that Respondents continually failed to respond or
refuiséd to consider offers from third-parties to lease or purchase the Property unless-Appellants
waived certain rights and defenses; and that Respondents “[rlepeatedly” requested
documentation already in their possession from Appellants before responding: to time-sensitive
offers to sell or lease the Property. (R. pp. 125-128, ‘ﬂ‘ﬂ 49, 56, 59).

Contrary to the lower court’s ﬁ’nd_i,ngf.South Carolina courts have readily found an impact
on,thé,;publi:c; interest beyond the paities’ :iifid’ivfi'dtial.,tl'aflsa(':tion".wh'er’é the deceptive acts have the
potential for repetition. See, e:g; Dowd'v. Imperial Chrysler-Plymouth, Inc., 298S.C. 439, 381,
S.E.2d 212 (Ct. VA;"pp'.- 1989) _(fmding< public interest- affected by dealership’s dépepti?e sales
practices apart from the transaction with the plaintiff); Bares v. Jones Chevrolet Co., 292 S.C.
607, 358 S.E.2d 156 (Ct. App. 1,98'7) (reversing trial court’s decision that the defendant
automotiveé repair shop alleged paddinig of the: plaintiff’s bill did not.adversely affect the public

-andits exclusion of two similar instances of bill padding). Fuitheimore, Appellaits are: not
.required to allege: that other public members of the public:have b(_aen subjected to. Respondents™

deceptive acts.. Rather, especially giveti that the early stage of litigation, Appellarits are‘tequired
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oiily to plead acts which, if: proven at’trial, would detionstrate the poterntial for fepetition. See
Daisy; 322 S.C. at 493, 473 S.E.2d at 49. Lastly, Appellants have sﬁfﬁckntlY alleged that they
have suffered damages as-aresult of Resporidents’ unfair-and deceptive acts; and the'lower court
did ot find otherwise.

Second, the lower court -erred. when ‘it ‘dismissed Appellants® ‘claims for tortious
interference with piospective f'contra'c:ﬁ\lall,fda’tionsinps. To tecovei on a casé of .action for
defendarit iritentionally interfefed ‘with the plaintiff's potential contractual relations; (2) for an
.improper purpose or'by improper methods; (3) causing injury to the plaintiff. Crandall Corp: v.
Navistar Int'l Transp. Corp.; 302 S.C. 265, 266, 395.S.E.2d 179 (1990). "As an alternative to
establishing an improper purpose, the plaintiff may prove the defendaiit’s miethod of inteiference
was improper under the ‘circumstances." Id at 266, 395 S.E.2d at 180. “The plainitiff must
actually demontrate, at the outsét, that he Had a. truly prospective (or potential) contract with-a
third party.” United Educ. Distriby, LLC v..Educational Testing Serv., 350'S.C. 7, 15, 564 :S.E.'zd'.
324, 329 (Ct. App. 2002). “This, does not require -plaintiff‘to, prove the ‘tort ‘in his inifial
pleaditigs; *fath"e'r_, the ‘allegations.must present facts that give rise to soirie reasonable ~expéc“taﬁon_
of benefits from the alleged lost contracts.” /d

Here, Appellants allege that they lost numerous contracts with third-parties to lease or
purchase the Property due to. Respondents improper conduct. For example, Appellants allége
that they received muiltiple offers from third-parties to purchase or lease all or part of the:
Property, which would have enabled Appellants to pay down some. of ‘the débt and reduced
Respondents’ damages. (R:p: 126, § 56): With full knowledge that each piospective: contiact

‘was time-sensitive and vital for Appellants’ chances to avoid ‘default, Respondents mis'led
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Appellants by ifni’ti‘e.illy. indicating their desiie to pursué proposals by ‘tequesting the 'ﬁ'e‘ci:'essaiy
documentation but-would invariably either refuse the offer unless Appel_lants; entered into-a. pre-
negotiation agteement waiving certain deferises or fail'to respond entirely. (R. p.126-128, 99 56,
59). After R‘_espo.nde.nts’ dilatory tactics, each prospective lessee or purcliaser lost interest and
moved on. Jd. ".["husf,; Appellants ;sufﬁéi‘éiitiy -alleged numerous. «idelltiﬁab’le -and non-speculative
prospective contracts to sell ‘or lease the Property. Appellants also alleged that they have
suffered damages 'beeahse"each contract was ,lost‘:due to Respondents’ dilatory ‘tactics which were:
improper under the circumstatices. |

C. . To the Extent the Lower Court’s Order Struck Appellants’ Affirmative
Defense of Failure to Mitigate, that Ruling was in. Error

Although Respondents® motioi. to disiniss did not seek to strike. Appelldnts’ affirmative
defense of failure to mﬁitiéa.te-, the fower couri’s order contained the :f.ollb.wing language,
“Lendet...had no .duty t;()' ‘miﬁgéte these :damage's in a’ny‘ way.” (R.p. 13,9 6). It is not clear
from the lower court’s order whether Appellants” affirmative defense of ‘f;_ei.il'ur‘é' tofnitigate WS,
struck by-‘fthjé- language. To'the:extent it-was, the. lower court is in error and Appellants” should
be allowed to prove ‘their e‘i‘fﬁi‘ﬁati\zé defense of ‘failiire to thitigate for the. feasons discussed
above. .See supra. at pp. 15-16; |

The. Cisson couit a'I_sc':)l did not hold that a lender has no duty to mitigate; only that the
alleged failure to mitigate in that-case could not succeed becatise the supposed failure fo :’mitigate
were actions the lender had ‘the -right to take uﬁ_der the contract. In fact; the: Cissonr court.
expressly acknowledged that lendets have 4 duty to mitigate losses. - 311 SC. 499, 502-4, 429
S:E:2d 847, 849-50. Whethera ,.Zlender’._hé,s,re.as,onabl_y 'mi‘tigate‘dj'ift‘s"f'dalﬁagefs isa qués'ti’_o‘jh of fact,
which the coui'*fti‘i‘e"solv‘ed‘;agéihs}tthé debtor in the Cisson case. Id. Put si-mply',- because the court

found against the debtor in Cisson does ot miean, the duty does not exist for lenders. A.loan
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contract is subject fo the same obligatfon to mitigate damages as any other agreement and South
Carolina courts have found a duty to mitigate when consid.ering a Host of other contracts. See,
e.g., US. Rubber Co. v. White Tire Co., 231 SC 84, 97 S.E.2d 403 (1956) (finding duty to |
mitigate damages suffered in breach of lease); Collins Entertainment, 629 S.E.2d at 638 (duty to
mitigate applies to Article 2 sales); McClary v. Massey Ferguson, Inc., 291 S.C. 506, 354 S.E.2d
405 (Ct. App. 1987) (duty to mitigate applies to installment sales agreement). |

CONCLUSION

For the reasons stated above, this Court should overturn the trial judgé’s ruling denying
Appellants’ motion to amend under Rule 15(a), SCRCP, and granting Respondents’ motion to

dismiss Appellants’ counterclaims and third-party complaint pursuant to Rule 12(b)(6), SCRCP.
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