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STATEMENT OF THE ISSUES ON APPEAL

I. Did the Circuit Court err by soliciting, receiving, admitting, considering and relying on
evidence added to the BAR record by the BAR when the BAR lacked juri‘Sglictioﬁ to do so,
‘having been created by the BAR after the Appellants appealed the April 6, 2015 and May
11, 2015 BAR decisions to the Circuit Court?

II. Did the Circuit Court err either by not finding the decisions of the BAR appealed to the
Circuit Court to be incorrect, or correct without accepting “additional evidence,” or by not
remanding those decisions to the BAR for a “rehearing” as required by S.C. Code Ann. §
6-29-930(A)? ' '

IIl. Did the Court err by affirming BAR decisions when the BAR had failed to adopt,
develop and comply with procedures and criteria required by law to have been adopted,
developed and followed when the BAR made the decisions being appealed?

IV. Did the Court err by approving BAR decisions when facts on the BAR record fail to
adequately support the decisions of the BAR and the BAR failed to show how facts that
are on the BAR record comply with the criteria for BAR approval? /

V. Did the Court err by affirming BAR decisions when the BAR transacted BAR business
at secret meetings held deli.berately without a quorum, proper prior public notice, public
attendance and participation; and without keeping and publishing immediately minutes and
records to the public, all in violation of the South Carolina Freedom of Information Act
and other laws? ' '

VL Did the Court err by affirming BAR decisions when the BAR wrongfu'lly issued a
certificate of appropriateness based on numerous applications that were unqualified, and



wrongfully failed to accept and consider public objections to the BAR applications because
they were unqualified?

STATEMENT OF THE CASE

On May 5, 2015, the Appellants filed a Petition, 2015-CP-18-877, with the Circuit
Co,uri as aiuthorized by S.C. Code Ann. § 6-29-900 et seq. imd Summerville, S.C. Code of
Ordinances (“Town Ordinance”) Sec. 32-181(c)(7) and Sec 32-182(f), to appeal decisions
made by the Town of Snmmerville Board of Architectural Review (;‘BAR”) on April 6,
ZQIS. On May 22, 2015, the bAppellants filed with the Circuit Court a second Petition,
2015—CP—1_8—991, to appeal decisions made by the BAR on May 11, 2015. These appeals
were consolidated into this one action. (R. pp. 19-21). The respondents filed responses to
this appeal on August 11, 2015. |

| At BAR meetings on June 1, July 6 and August 3, 2015, the BAR responded to

these appeals by creating a purported new “decision” and new “ﬁndings and conclusions.”
- (R. pp. 933-934; R. pp. 935--938; R. pp. 939-941). This purported ne\iv decision and
éccompanying ﬁndings and conclusionsiwere' adopted by the BAR on August 3, 2015, in
a new seventeen-page document entitled “Decision of the Town of Suminerville Board of |
- Architectural Review, Including Findings of Fact and Conclusions of Law” (“BAR
Findings” or “Findings and Conclusions”): (R. pp. 31-47; R. pp. 939-941). On August 5,
2015, the BAR submitted to the Circuit Court as the purported record of the appeal bothv
the documentsiand recordings that existed on May 11, 2015, the last date of the BAR
decisidns being anpealed, and th;i seventeen pages of BAR Findings adopted by the BAR
at its August 3, 2015 meeting.

On August 14, 2015, a hearing was held before the Circuit Court regarding the

-Appellants’ appeals of the BAR’s April 6 and May 11, 2015 decisions. At the August 14,
J 5



20i5 hearing the Circuit Court Judge requested sua sponte that the BAR supplement the
record of May 11, 2015, with “minutes,” but not with the recordings or the agenda, “of the
BAR meetings of June, July and August of 2015, wherein the BAR Order was discussed and
ultimately approved.” (R. p. 4; R. pp. 777-779). The BAR provided the Court these June
1, July 6 and August 3, 2015 minutes which it considered, along with the Bar Findings
adopted by the BAR on August 3, 2015, as part of the record when the Circuit Court
rendered its deciston. )

On September 24, 2015, the Circuit Court issued an Order, filed October 23, 20135,
affirming the decisioﬁs of the BAR on April 6, Mayull and August 3, 2015. (R. pp. 1-7).
On October 22, 2015 Appellants filed and served a Notice ef Appeal-of the Circuit Court’s
decision as authorized by SC Code Ann. § 6-29-940. | |

FACTS
On November 10, 2013, the Town of Summerville (“Town”) published a Request
-for Proposal for the design and construction of a hotel, restaurant, bar, garage, convention -

center and condominiums in Summerville, S.C. v(“Hotel project”) in the.Historie Diétrict of
the Town. On December 18, 2013, the Town awarded the Hotel p_rojec"t to Applegate &
Co. (“Developer”). (R. p. 905). On May 28, 2014, the Town created the Town of |
Summerville Redevelo.pmentA Corporation (“RDC”), pursuant to S.C. Code 'A{m; §
31-10-10@@. o

OnlJ ﬁly 9, 2014, the Town, the RDC and the Developer signed a Public-Priva_fe '
Partnership Agreement Between [sic] Town of Summerville, Town of Summerville
Redevelopment Corperation and 'Applegate & Co. ("PPP Agreement") regarding the
building of the Hotel project. (R. pp. 1-2; R. p. 794-852).

.



The Developer, the Town and other property owners, but not the RDC,! filed eight

separate Applications (“Application”.,or “Applications”)' seeking BAR appfov_al of the
Hotel project, including the demolition of buildings. (R. p. 853; R. p. 854; R. p. 856; R.
p- 857; R. pp.' 858-859; R. p. 860; R. p. 862; R. p. 863).

These Applications are undated and no record exists showing when the
Applications were filed, with whom they were filed and what, if anything, was attached to
the Application for the BAR to consider. (R. p. 853; R. p. 854; R. p. 856; R. p. 857; R.
pp- 858-859; R. p. 860; R. p. 86_2; R. p. 863). None of these Applications reqﬁest; and
no law defines or mentions, “conceptual” or ‘;prelinnﬁéry” approval. The public was not
permitted to inépect or copy these Applications prior to the BAR mgetings at which they.
were considered.? There is no evidenC¢ that any Application was complete, submitted by -
all required parties or received by the BAR Secretary at least fourteén days before, or by
the Town’s planning department at least ten days before, the next regularly scheduled BAR
fneeting, as réquired by Town Ordinances,-Séc. 32-176(1), 32-181(c)(6).}?

Prior to the BAR meetings at which these Aépl'ica;tiéns were'considered, notice was.
not provided, as required by’ Town Ordiﬁance, Sec 32-182(b), that ‘the public was entitled
to speak against proposed demolition. At the meeﬁngs, the BAR Chairman repeatedly
stated that the publié had no right to speak at the meetings, even though it did, and did not

let the public speak at some meetings about information the public wanted the BAR to

' The RDC should have been an applicant for a certificate of appropriateness since the RDC was an “owner”
of the Hotel project, as a co-signer of the PPPA Agreement authorizing the Hotel project as a “redevelopment
project” as defined by S.C. Ann. § 31-10-20(16). See Town Ordinance, Sec. 32-181(c)(1); pp. 22, 24-26
infra. However, at no time did the RDC file an application for consideration by the BAR.

2 See pp. 25, 41-42 infra. o ’

3 The Developer and the Town “certified] that all information required is included and the application is
complete” even though, according to the BAR record, nothing was attached to the one-page Applications
and, therefore, the Applications were incomplete in violation of Town Ordinance, Sec. 32-176(1). See pp. 23-
24 infra.
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consider and to be on the BAR record as a basis for appeal. (R. p. 305; R. p. 414; R pp-
919-920). When the public could speak, it did so subject to unpublished, ad hoc rules made
up and announced at the meetings by the BAR Chairman limiting public comment and
objections on the record‘about the BAR Applications. ‘(R. p.-32, § 5; R. p. 34,§ 13; R. ‘p.
169; R. pp. 216-217; R. pp. 303-306, 368 lines 1-16, 370-371; R. p. 414).

September 8, 2014 Meeting. There is no evidence on the BAR record that any

action was taken on the Application regarding the Hotel project filed for the BAR’s

September 8, 2014 meeting.* Therefore, the Court should find the BVARAfailed to act on this

Application at the BAR’s “next regularly scheduled meeting following receipt of the

application,” in violation of Town Ordinance, Sec. 32-181(c)(6).°

October 6, 2014 Meeting. At unknown dates an Application for the démolition of

existing structures in the Town was filed to be considered at a BAR meeting on October 6,
2014, regarding the Hotel project by each of the' following: (1) Gayle F. E. Gates Revocable
Trust; t2) FaithkPAartnersh'i'p.; and (3) Anne Gaither. (R. p. 854; R. p. 856; R. p. 857).

| The Agenda for this October 6, 2014 BAR meeting does not identify any of these
three Applications or the Application for the September 8, 2014 meeting, to be considered
at the October 6,2014 BAR meetihg; does not reference that demolition v;/ill be coﬁsidered;
ddes not reference “conceptual” or “prelimjnary”’ approval of any Application; and does
not state what or whose Application(s) will be considered at the October 6, 2014 meeﬁng.

Rather, the Agenda states in pertinent part only the following:

~ “The minutes, recording and transcript of the recording of the September 8, 2014 BAR meeting were not
- submitted by the BAR as part of the BAR record to be considered by the Circuit Court, as required by S.C.

Code Ann. § 6-29-920(A). ‘ v
3 “[TThe [BAR] must file with the clerk a duly certified copy of the proceedings held before the [BAR]
including a transcript of the evidence heard before the [BAR], if any . . ..” Id. See pp. 25-26 infra.
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208 S. Cedar Street, 200, 206 and 210 W. Richardson Avenue —
Mixed Use Development consisting of 65 room hotel, restaurant
with roof top bar, 34-36 unit condos, conference center and 157
space parking garage (B-3).” (R. p. 884).

Despite these omissions in the Agenda for the October 6, 2014 BAR meeting, and
the failure of any Application to ask for “conceptual” approval, at the meeting the BAR
Chairman stated that:

“As with any other project, the applicant has the opportunity to
present a conceptual or master plan for our review prior to
committing funds for a full set of design plans and specifications.
This means that we might agree with the concept while disagreeing
with some of the details. It also means that each phase of the project
must be_submitted later for approval; that they will be more
developed at that point; and the individual portions of the project
and any disagreements will have been worked out before the
applicant comes back to the Board. (R. pp. 169-170)(emphasis
added).

Moreover, at this October 6, 2014 meeting the Developer told the BAR th;dt “we’re
here on a conceptual basis” and that its Application being considered at that meeting “is
not a final product.” (R. pp. 197). In addition, the BAR Findings retroactilvefly adopted by
the BAR on August 3, 2015 stéte that the purpoée of the BAR’s October 6, 2014 meeting
was to: | |

[Clonsider the applications of Goff D’Antonio Architects and
Applegate & Co. for conceptual approval to demolish structures

located on the above-referenced real properties and to build a
mixed-use development . . ..” (R. p. 31)(emphasis added).

However, there were no real properties referenced above this statement in the
BAR Findings; the BAR Findings do not state what or whose Application or
Applications were considered at the October 6, 2014 BAR meeting and what, if

anything, was attached to any Application or Applications considered; and no BAR



Application before the BAR at its October 6, 2014 meeting has requested “conceptual”’
approval. Despite this failure to request or notice “conceptual approval,” at the end of
the October 6, 2014 meeting the BAR Chairman announced that no decision would be
made at that meeting and “requésted that the architect take comments under consideration

and come back for conceptual approval with a re-design.” (R. p. 1355)(emphasis added).

Névember 3.2014 BAR Meeting The Agenda for this November 3, 2014 BAR
meeting does not mention any of the three above-referenced BAR Applications ﬁled v;/ifh
the BAR to be considered at the October 6, 2014 BAR meeting; does not mention the BAR
Application filed for the September 8, 2014 BAR meeting;.does not state what or whose
BAR Application will be considered at the November 3, 2014 BAR méeting; does not
identify what, if anything, was aftaéhed to any Application as a submission to be considered
by the BAR; and does not reference considering property at 213 W. 2" Street South, 208 _
‘West Richardson Ave. or at the corhcr of South Cedar Street or West Richardson Ave. as
stated in the three above-referenced BAR Applications-for consideration at the O\ctober 6,
2015 BAR meeting. Ratf)er, the Agenﬂa' states in pertiﬁent part only the following, which
is different than what is stated on all the above-referenced BAR Applications:

208 S. Cedar Street, 200, 206 and 210 W. Richardson Avenue —
Conceptual Mixed Use Development consisting of 65 room hotel,
restaurant with roof top bar, 34-36 unit condos, conference center
and 157 space parking garage. (B-3). (R. p. 884).

This Agenda published by the BAR for its November 3, 20A14 BAR meeting is
identical to the Agenda pubiished by the BAR for its October 6, 2014 meeting, except the

word “Cdnceptual” was added, for unknown reasons, in the Agenda for the BAR’s
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November 3, 2104 meeting. This Agenda does not reference demolition, (R. p. 884), even
- though demolition was considered at the meeting.

At the November 3, 2014, BAR meeting the Developer asked the BAR to give
“conceptual and prelinﬁﬁary approval for the project,” (R. p. 317), which was not requested
or noticed in the BAR Agenda for the November 3, 2014 BAR meeting and in all of the
BAR Applicatipns and Agendas regafding the Hotel project that had been submitted to the
BAR before the November 3, 2014 BAR meeting. |

At the hearing the President of the Summerville Preservation Society tried to object
that the BAR should not consider the Hotel project because ihe Developer had not

~submitted a final design of the Hotel project to the RDC for prior review and approval as
required by Paragraph 8a of the PPP Agreemt):nt.6 Th-e BAR Chairman objected to the

making of this objection. (R. p. 368, lines 1-16).

January 5, 2015 BAR Meeting. The BAR Applic;clt'ion do;as not show that the
Developer or the Town owns or represents: owners of existing .structures sought in the
January .5, 2015 BAR Application to be demolished. In fact, the three abové—noted
* Applications filed with the BAR for the BAR meeting on October 6, 2014 show that the
following properties are not owned by the Town or the Deveiéper but by private parties:
206 and 208 ‘West Richardson Ave.; 213 W. 2nd Sfreet; and the intefsection Qf S. Cedar
Street and W. Richardson Ave. Because the Town and the Developer did not ow.n these

structures sought to bé demolished and no authorization had been submitted to the BAR

¢ Paragraph 8a of the PPP Agreement states that “[plrior to submission for review and approval to any
required public agency for permitting or certificate of appropriateness, developer will submit a final design
for both the private and public improvements to the RDC for review and approval.” Id. (emphasis added).
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showing the Town or the Developer. represented the owners, the Town and the Developer
were not qualified to submit this Application for demolition of these structures. (Town
Ordinance, Sec. 32-181(c)(1)); see pp. 23-25 infra).

| This BAR Applicatjon does not request “conceptﬁal” or “preliminary” approval.
Nevertheless, at the J anuary 5, 2015 BAR meeting the Developer requested that the BAR
give “coﬁceptual and the preliminary apprO\}al,” (R. p. 419), and “[t]he Board gave
eonceptual/pfelinnnary approval of the [Hotel] project.” (R. p. 36, § 26; R. pp. 459-460;
R. p. 915). In addition, at this meeting the BAR approved moving a cottage at the rear of
206 W. Richardson Ave. and “approved the demelition of the structure located at 200 W.
Richardson Avenue.” (R. pp. 36, §§ 22, 23, 24).

January 12, 2015 BAR Meeting. The Agenda for this meeting states that at the

meeting the BAR will consider:

208 S. Cedar Street, 213 W. 2" South Street, 200, 206 and 210 W.
Richardson Avenue — Final approval for demo of existing buildings
for a Mixed Use Development consisting of 65 room hotel,
restaurant with roof top bar, 27 unit condos, conference center and
157 page parking garage. (B-3)..(R. p. 888)(emphasis added).

Inconsistently, this Agenda omits consideration of 208 W. Richardson Ave., which
is part of the BAR Application fof this January 12, 2015 BAR meeting. On the BAR
Application for the BAR meeting on January 12, 2015 after the printed words “Approved

as Noted” are the handwritten words “Conceptual & Preliminary Approval only” even

though, (1) the BAR did not vote to give “conceptual” or “preliminary” approval at this

meeting; and (2) the Application for this meeting does not ask for “conceptual” or

7 Handwritten by the BAR Chairman at the bottom of the BAR Application for the BAR meeting on January
12, 2015, is the following: “Approved as Noted — conceptual & preliminary only.” (R. p. 858) (emphasis
added). ' ,
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“preliminary” approval but asks only for “final” approval, and does not clarify for which
specific properties on that BAR Application that “Conceptual & Preliminary Approval”
was granted. (R. p 858).

April 6, 2015 BAR Meeting. At the April 6, 2015 BAR meeting a motion “for

conditional final approval passed with a majority vote of 4 to 1.” (R. p. 926)(emphasis

added). ‘ | | | )

May 5, 2015 BAR Meeting. The BAR passed a “motion to give final apbroval
based on the conditional final requirements being satisfactorily answered.” (R. p. 724; R.
p. 931). Based oﬁ that approval, thé BAR issued to the Developer and the Town a
Certificate of Apbropriatehe_ss dated Mayll 1, 2015 regarding the Hotel project. (R. p. 48).

June 1, 2015 BAR Meeting. Although the Appellants had filed the appeals of both

the April and May BAR actions, the BAR continued to revise ahd supplemént those actions’

long after the appeals. The pertin‘ent Agenda of the BAR’s June 1, 2015 meeting consisted

Y

of the following:
Appeal of BAR Decision of April 6, 2015 for 208 S. Cedar; 213
W. 2™ South Street; and, 200, 206, 210 W. Richardson Avenue - . .
. Notification by Board’s Legal Counsel of Receipt of ‘Appeal;
Responsibilities of Board. (Executive Session to receive legal
advice concerning receipt of Appeal and Responsibilities of Board
in responding to Appeal). (R. p. 893)(emphasis in original).

No public questions or comments were allowed at this meeting. The BAR provided
no recording or transcript of a recording of this meeting to the Circuit Court or to the
Appellants. In executive session at this meeting BAR members “discuss[ed] legal advice
concerning an appeal to their decision of April 6th” (R. p. 933). Afterwards, during the .

meeting, the BAR passed a motion “to direct the Town Attorney to prepare findings of fact

and conclusions for review and approval by this Board at its next scheduled meeting” and
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stating that “staff is directed to prepare transcripts for filing with the Circuit Court
[regarding] cases 2015-CP-18-877 and 2015-CP-18-991 . . . filed with the Circuit Court.”

ad)

July 6, 2015 BAR Meeting. The pertinent Agenda of the BAR’s July 6, 2015
meeting consisted of the following:

Executive Session to receive legal counsel related to pending
litigation regarding the appeals of the BAR decisions of Aprll 6,
2015 and May 4 2015.

Review and Consideration of the proposed Order of the appeals
of BAR decisions of April 6, 2015 and May 4, 2015 for . . . final
approval for a mixed use development . . . (R. p. 935)(emphasis in
original). ' -

No public questions or comments were allowed at this meeting. The BAR provided
no recording or transcript of a recording of this meeting to the Circuit Court or to the
Appellants. At this meeting the BAR passed a motion, after receiving legal advice in
Executive Session about the two BAR -appeals, “to review the.findings of fact and
conclusions of law for [the Hotel project] and reconvene to adopt, deny or amend that

document.” (R. pp. 935-936).

August 3, 2015 BAR Meeting. The pertinent Agenda of the BAR’s August 3,

2015 meeting consisted of the following:

Executive Session to receive légal counsel related to pending
litigation regarding the appeals of the BAR decisions of Aprll 6,
2015 and May 4, 2015.

Review and Consideration of the proposed Order of the appeals
of BAR decisions of April 6, 2015 and May 4, 2015 . . . final
approval for a mixed use development . . . . (R. p. 939)(emphasis
in original).
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No public questions or comments were allowed at this meeting. The BAR provided
no recording or transcript of a recording of this meeting to the Circuit Court or to the
Appellants. At this meeting the BAR passed a motion to: “approve the order as prepared

and presented in response to_the appeal of the final decisions of April 6 and May 4,

2015 of the BAR for [the Hotel project], including demolition for the project.” (R. p.

941)(emphasis added).

| This “order” of the BAR was sign.edAar.ld submitted 3-4 months after the nc;tices of
appeals had been filed and served and only days before the hearing on those appeals was
scheduled before the Circuit Court.

ARGUMENT

I.  The Circuit Court erred by soliciting, receiving, admitting, considering
and relying on evidence added to the BAR record by the BAR when the
BAR lacked jurisdiction to do so, having been created by the BAR after the
Appellants appealed the April 6, 2015 and May 11, 2015 BAR decisions to
the Circuit Court. '

Within thirty days from the BAR’s reéeipt of notice Qf the appeals on May 5, 2015
and May 22, 2015, the BAR was required to file with the Clerk of the Circﬁit Court a duly
cértiﬁed copy of the proceedings held before the BAR, includihg a transcript of the-
evidence heard before the BAR, if any, and the decision of the board including its findings
of fact and conclusions. S.C. Code Ann. §, 6-29-920(A). This, the BAR failed to do. If the
BAR had done this, it would have been unable to place in the record of the BAR’s
proceedings the materials, including most significantly its findings and conclusions, -th.at
did not exist at the time of the BAR decisions bejng appealed and that the BAR

" manufactured months after their decisions were rendered and the notices of appeal had



been filed. By allowing these subsequent materials, created long after the decisions and
more than 30 days after the notices of appeal, the Circuit Courtverred.

Section 6-29-930(A) requires that when a Circuit Court considers a BAR appeal,
“[t]he ﬁndings of fact by the [BAR] are final and conclusive on the hearing of the appeal

[and] the court mav not _take additional evrdence ” (Id )(emphasrs added.) The BAR’s

ﬁndmgs of fact considered by the C1rcu1t Court should have been only those findings, if
_any;-that existed on Aprll 6, 2015 and May 11 2015, the respectlve dates the BAR made
the dec1srons that were appealed However instead of consrdermg only. the findings
existing on rhose dates, the Circuit Court “[took] additional evidence,” in violation of
- Section 6-29-930(A), by allowing the BAR to supplement the BAR record that existed on
April 6, 2015 and May 11, 2015, with a 17 page document the BAR misleadingly titled -
“Decision of the YS‘ummerville Board,of Architectupal vReview’,‘ Inclnding Findings of Fact

and Conclusions of Law,” (R. PP 31-47)(“Impermissible BAR Evidence”), with a false

cert1ﬁcat1on8 of the BAR record and BAR meetmg minutes generated on June 1, July 6

and August 3, 2015. The BAR m1scharactenzed this 17- page document adopted by the |
.BAR on_August 3, 2015, as a “decision” and on August 5, 2015 filed it W1th the C1rcu1t
Court claiming it was part of theBAR record for the Appellanté? then pending appealo to
' the BAR’s'April 6 and May ll; 2015 decisions. However, the Appellants dld not appeal a-

“decision” made by the BAR on August 3, 3015 but appealed decisions made by the BAR

8 On August 4, 2015, the Town’s Director of Plannmg and Economic Dévelopment falsely “certlﬂled] that
the documents [submitted by the BAR for filing with the] Dorchester County Clerk of Court constitute a
complete copy of the proceedings held before the Board with respect to the project at issue in the above-
entitled appeal, including a transcript of the evidence heard before the Board and the decision of the Board
including its findings of fact and conclusions.” (R. p. 30)(empha51s added). Thus, the Town mlsrepresented
to the Circuit Court that the Impermissible BAR Evidence was part of the record of the April 6 and May 11,
2015 BAR decisions being appealed without disclosing that in fact they were not .
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only on April 6 and May 11, 2015. Because Appellants appealed BAR decisions on April
6 and May 11, 2015, not a BAR decision on August 3, 2015, this 17-page document was
“additional evidence” that should not have been added to the record of the BAR decisions
on April 6 and May 11, 2015 that were being appealed. (S.C. Code Ann. § 6-29-930(A)).
The Court’s allowing the BAR to certify that Impermissible Bar Evidence as part
of the BAR record bemg appealed and the Court’s acceptance of that Impermissible Bar
" Evidence as part of the BAR record being appealed, were errors because:
(D After the BAR decisions made on ApI‘ll 6 and May 11, 2015 were
appealed to the Circuit Court on May 5 and May 22, 2015, the BAR
lacked jurisdiction to take any additional action regarding ‘those
decisions except to furnish the Circuit Court a copy of the

“proceedings held [on April 6 and May 11, 2015] before the” BAR
as required by S.C. Code Ann. § 6-29-920(A); and

(2) That Impermissible BAR Evidence did not exist on the dates the April
6,2015 and May 11, 2015 decisions being appealed were made and,
therefore, logically could not be part of the record of those appeals
or be consistent with the mandate in S.C. Code Ann. § 6-29-930(A)
that the “court may not take additional evidence.”’

In addition, the Respondents gratuitously sent the Court two Affidavits, dated July
8 and July 9, 2015, to add to the BAR record that were completely irrelevant to the merits
of appeal and for the stated purpose of trying to persuade the Judge not to decide adverse
the Developer (who was not even a party to the BAR appeal) and, if the Court did so, at
-
least to require a bond. (R. pp. 156-163; R. pp. 164-167; R. pp. 1022-1023).

The Court’s taking of this “additional evidence” was extremely prejudicial to the

Appellants. The Respondents generated this “additional evidence” after the Appellants had

. At oral argument on August 14, 2015, counsel for Appellants asked the Circuit Court to “disregard the

findings of fact and conclusions of law . . . filed on August the 5th, 2015 fbecause] [t]hey’re not part of the
record . . . are not the contemporaneous ﬁndmgs or determinations of the board, but they are an after- the fact
attempt to clean up the record.” (R. p. 752).
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filed both their Petitions for appeals$, and literally crafted their purported “findings and
conclusions” adopted on August 3, 2015 to rebut, often in conclusory fashion and without
supporting evidence, the grounds for appeal stated by thé Appellants in their Petitions on
May 6 and May 22, 2015. (R. pp. 752-754). As just one of manynexamples, in response to
claims by Appellants in their Petitions on May 6 and May 11, 2015 that the BAR had
violated the Freé(iom of Information Act, the “additional evidence” tﬁe BAR adopted on
August 3, 2015 and filed with the Court on August 5, 2015 included conclusory and
unsupf;orted findings by the BAR that ‘the BAR had not violated the Freedom of
Inforrﬁation Act. (See e.g., R. p. 57; R. p. 105; R. p. 46, § 59).

If this precedent of accepting “additional evidence” after final BAR decisions
already have been made and after Petitions to appeal those decisions already have been
filed with a Circuit Court isAall_owed to stand, in the future this BAR and other BARs in
South Carolina wili be able to nullify and render moot judicial appeals of BAR decisions

9% &<

by allowing BARs to create and add to BAR records “additional evidence” “to clegn up
the recovrd” and to supply “rolling facts and conclqsions” rebutting the grounds stated in
the Petitions for appgal.' The BAR clearly lost jurisdictioh ovef each‘ BAR decision
appealed the morﬁent the Appellants ﬁled a Petition with the Circuit Court appealing that
decision, and therefore lacked the authority to take any action thereafter to supplement with

“additional evidence” the record being appealed. .
IL The Circuit Court erred either by not finding the decisions of the BAR
appealed to the Circuit Court to be incorrect, or correct without accepting

“additional evidence,” or by not remanding those decisions to the BAR for
a “rehearing” as required by S.C. Code Ann. § 6-29-930(A). '

When the BAR made its decisions on April 6 and May 11, 2015 that Appellants

appealed on'May 6 and May 22, 2015, respectively, the BAR had made no findings and
18



stated no conclusions except to state, without analysis or justification, that applications to
construct and to demolish cerfa'rn structures were approved. (R. p. 926; R. p. ,929; pages
- 13-14 supra). Further, the BAR record that existed on April 6, 2015 and May 11, 2015
failed to contain evidence that all the grounds fer appeal stated irr the two ‘Petitionsdated
vMay 6, 2015 and May 22: 2015 were not valid. -, In error, the BAR relied, in its written and
oraI arguments to the Circuit Court opposing Appellants” appeals, on the above-referenced
Impermissible BAR Evidence incorrectly allowed by the Court as “additional evidence”
on the BAR record in violation of Section 6—29—930(A). (R. pp. 114, 120; R. Pp- 31-47;
R. pp. 752-754, 775-776).

As a matter of law if the Judge believed “the eertified record [was] insufficient for

review the matter must [have been] remanded to the [BAR] for rehearing.” S.C. Code Ann.

. § 6-29- 930(A)(emphasrs added) The very fact that the Judge d1d allow this Irnpermrssrble' _

Bar Evidence as “additional evidence” on the “certified record” of the BAR desplte the -
Appellants’ 'dbjections evidences that the .Judge did berieve the “certiﬁed recOrd” withr)ut
the hnpermrssible Bar Evidence he aliowed was “insufficient for review.” If the Judge ;
believed the correct éAR record not containing this “additional evidence” was “insufficient
 for review,” the Court was reqliire.d to remand the ease to the BAR for a “rehearing” but
| failed. to do so. (R. pp. 759, 763-764).
III. The Court erred by approving BAR decisions when the BAR had failed to
adopt, develop and comply with procedures and criteria required by law

to have been adopted, developed and followed when the BAR made the
~ decisions being appealed.

A. The BAR did not adopt, develop or use ‘“‘rules of procedure” as required by S.C.
Code Ann. § 6 29 870(D); “reasonable rules concerning time and place of access”
as required by S.C. Code Ann.. § 30-4-30(a); “prescribed procedures and
guidelines” referenced in Sec. 32-175(f); “rules of order” required to be “adopt[ed]”

- by the BAR by Sec. 32-176(e); “guidelines” required to be “develop[ed]” by the
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BAR by Sec. 32-176(h)(4); and “established guidelines” referenced in Sec. 32-
176(h)(6). '

Statutes and ordinances impose the following requirements on the BAR:

(1) S.C. Code Ann. § 6-29-870(D) expressly requires that: “The
[BAR] shall adopt rules of procedure in accordance with the )
provisions of any ordinance adopted pursuant to this chapter”

(id.)(emphasis added); .
(2) S.C. Code Ann. § 30-4-30(a) requires that “[alny person has a
right to inspect or copy any public record of a public body .. . . in

accordance with reasonable rules concerning time and place of
access” (id.)(emphasis added);

.(3) Sec. 32-175(f) states that the BAR “shall have the power to
approve . . . applications in accordance with prescribed procedures
and guidelines” (id.)(emphasis added);

(4) Section 32-176(e) requires that the “[BAR] shall adopt rules of
order . . .” (id.)(emphasis added);

(5) Sec. 32-176(h)(4) states that the “[BAR] . . . shall develop
guidelines for the administration of -the [this] section” (id.) -
(emphasis added); and

(6) Sec. 32-176(h)(6) states-that “[i]t is the duty of the [BAR] to
follow the established guidelines governing . . . new construction . .
.” (id.)(emphasis added). :

In violation of these mandates the BAR Has adopted no mleé, procedures or
guidelines. (R. pp. 754-757, 761, 768, 779-780, 787-789). Nothing on the BAR reéord of
any other publig Fecord shows that it did. At most, the BAR Chairman verbally, unilaterally
;lnd inconsistently pronpunced ad hoc during BAR meetings limited requirements
governing when énd how the public could speak at those meetings, and the sequegtial order
in which the BAR would consider matters on its agenda. (See, e.g., R. p. 713; [;ages Q,
11, 13-i4, 15-18 M); The BAR neither adopted nor published any procedure, rule or
guideline in writing so the public could know clearly, predictably and timely what conduct
‘was required by applicants, the BAR and the public. -Without clear rules and guidelines
adopted or developed in writing by the BAR regarding submitting, coﬁsidering, approving

and rejecting approval of applications to the BAR, the public is forced to endure uncertainty
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beeause the BAR can follow procedures made up ad hoc, unilaterally, at whim _and possibly
arbitrarily and abusively. by the BAR Chairman, and the BAR can act arbitrarily and
capriciously with virtual impunity. Petitioners were left guessing through this entire BAR
process on how this decision was proceeding because there were no written rules anywhere.
(R. pp. 754-757, 761, 768, 779-780, 787-789).

Even if the Town per se passed ordinances stating some procedures of the BAR,

the BAR did not comply with the specific mandates that “[t]he [BAR] shall adopt rules of -

procedure in accordance with the provisions of any ordinance adopted pursuant to this

chapter,” S.C. Code Ann. § 6-29-870(D) (emphasis added); that the “[BAR] shall adopt

rules of order . . . ,” Section 32-176(e) (emph.a'sis added); and that the “[BAR] . . . shall

develop 'guidelines for the administration of [this] siection,”-iTown Ordinance, Sec. 32¥
176(h)(4) (emphasis added). The BAR has"adopted and developed no rule or guideline.

At argument, the BAR’s counsel argued that the BAR followed Roberts Rulejs of Order |
and that that complied with Section 32—176(e). (R. pp. 755). That claim is not accurate. .
‘There is no evidence on the BAR record or on eny public recoid that the BAR followed
Roberts Rules of Order; that the BAR “adopted” Roberts Rules of Order‘ as expr_eésly
required by Town Ordinance, Sec. 32-176(e); and, if it did, which version of Roberts Rules
of Order was adopted and used by tne BAR and when. Similarly, the BAR has not
“develop[ed] guidelines” regarding color or any’\ other m’atter as required by- Town
Ordinance, Sec. 32-176(h)(4), and nothing on the BAR record or on any other public record
sliows that it did. Despite the BAR’s failure to heiize developed these required guidelines,

the BAR issued a certificate of appropriateness for the Hotel project. (R. p. 48).
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Any rules of procedure that were adopted by the Town or the BAR regarding how
or when the BAR should proceed when considering applications to construct or demolish
buildings were insufficient as a matter of law. For example, né rule of procedure adopted
by the Town or BAR clarifies who must apply for BAR approval of demolition or
coﬁstr‘ucti‘on; the time and place of public access to inspect and copy an application to the
BAR as required by S.C. Code Ann. § 30-4-30(a); the meaning of the terms _“concéptual”
and “preliminary” appréval; or when, how and on‘ what terms the BAR should considef or
grant “conceptﬁal” and “preliminary” approvals versus “final” approval. Town Ordinance, |

Sec. 32-181(c)(1) states “[t]he application for the certificate of appropria}eness must be

submitted by the owner or agent of the pfopertv in question.” Id. (emphasiis added).'The
BAR’s failure to define “owner or agent of the property in question” (emphasis added)‘ to
clarify who must apply for new construction results in uncertainty:in Whe_ther the RDC was
required to apply for constmétion regarding the Hotel project because the RDC, as a signer
_ of the PPPA which authorized the Hotel project, was a legal “owner” of the Hotel project.

The BAR repeatedly uses the terms “conceﬁtual” and ;‘prelinlinary” but never
defines their meaning. (See, e.g., R. pp. 31-36, §§ 2, 8, 14, 17 _gnd 26). The terms
“conceptual” and “preliminary” approvals are simply confusing terms the BAR invented
ad hoc -and without prior notice to the public as incremental steps in the BAR approval
cénsideration process without the BAR or Town having adopted any rule creating those
interim steps and defining the meaning and intended use of those terms. Indeed, BAR
members and the Developer were confused over whether the BAR was considering
conceptual or both conceptual and preliminary approval. (See R. pp. 459-460). The

BAR’s use of these interim steps in this manner allowed the BAR to operate arbitrarily,
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unaccountably, non-transparently, inconsistently and manipulatively, and has caused much
public confusion. (See e.g., R. pp. 367-370).

B. The BAR’s Secretary did not receive complete applications from all required
parties at least fourteen days before, and the Town’s planning department did not
receive complete applications at least ten days before, the next regularly scheduled
BAR meeting, and those applications did not include items listed on “the current -
checklist,” in violation of Sec. 32-176(i), 32-181(c)(6).

None of the BAR applications submitted regarding the Hotel project is dated and
nothing on the BAR reéord indicafes specifically to whom or the date on whi(;h each of
those Applications was submitted or specifically what, if anything, was attached to each
Applicatipn. Consequently, there is no evidence.on the BAR record that any of these
Applications was "submitted to the BAR’s Secretary ;md td the Town’s Planning
Department and, if they were, that they were submitted to each of them within fourteen
days and ten days as required by Town prdinances, Sec. 32-176(i) and 32-181(c)(6),
respectively. In addition, there is no evidence on the BAR record that each application was
complete and included all items 6n the “current checkiist,” as fequiréd by T;)wn Ordinance
. Sec.32-176(). (R. p. 757). Indeed, neithgr the BAR record nor any other public record in
any way indicates what is the meaning of the term “current checklilét;” what items are on
that “current checklist;” or whether in fact “the current checklist” as used in Town
Ordinance, Sec. 32-176(i) even exists. (See R. p. 757).

In addition, nothing in the record indicates whether all required persons or entities,
_ including the RDC," signed thé applications. Indeed, four Applications, onvSeptember 8,
2014; January 5, 2015; January 12, 2015; and April 6, 2015, submitted by the Developer

and the Town failed to include as an applicant the RDC, in violation of Town Ordinance,

© 10See fn. 1 supra.
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Sec. 32-181(c)(1)". Because the RDC, as a signer of the PPPA which authorized the Hotel
project, was a legal “owner . . . of the property in question,” i.e., of the Hotel pfoject, the
VRDC was a necessary applicant for all appliéations regarding the Hotel project. Further,
and very significantly, because as a matter of law the entire Hotel project was required to
be the produc£ of a Request for Proposal issued by the RDC fora “redevelopnient pr0j¢ct”'
that was- part of a “redeveloﬁment plan” created by the RDC,!? thé RDC was the frue

N “éwner” of .the. Hotel project. (S.C.ACode Ann. §§ 31-10-10(b),(c); 31-10-20(15),(16) and
o »3 1-10-100; see S.C. 'Code Ann. § 31-10-10 et. seq.). Because the four applications
submitted by the Developef énd the Town failed to include as an applicant the RDC, the
owner, in violation of Town Ordinance, Seé. 32-181(c)(1), the BAR’S approval of the Hotél
project is void.

Based on this inability and failure By the Bar to demonstratg compliance with these
reqUiféinents in Town Ordinances, Sec. 32'—181-(c)(1), 32-181(c)(6) and Sec. 32— 1?6(i), and
the BAR’s failures to c.omply with those requirements, the Circuit Court eithe; should have '
reversed the BAR decisi_oris that were being. appealed or, at a minimum, remanded the
métter to the BAR for a “r_eheéring” in accordance with S.C. C(.).d‘e Ann. § 6—2§—930(A).
(See R. Pp- 754, 756, 757, 759, 763, 774). ?

C. The BAR failed to act upon each application at the BAR’s “next regularly
scheduled meeting following receipt of the application,” in violation of Sec. 32-

181(c)(6).

¢

'See page 7 supra. .

2 The Respondents did not comply with statutory requirements for involving the RDC in the Hotel project
whose approval by the BAR is the subject of this appeal. (R. pp. 956-958). Morcover, the BAR refused to
consider evidence from the Appellants that the BAR lacked authority to considér the Hotel project because
of these statutory violations regarding the RDC. See p. 11 supra and pp. 43-45 infra.
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In several instances the BAR record fails to show that the BAR acted upon
applications regarding the Hotel project at the BAR’s next regularly scheduled meeting
following receipt of the applications, as required »byv Town Ordinance, Sec. 32-181(c)(6).
Because none of the BAR applications are marked with individual identifiers such as
numbers or dates submitted and because of the confusing, ifnprecise and inconsistent ways
in which applications were idehtiﬁed to the public in agendas, minutes and meetings, it ié
confusing and unceﬁain precisely what or whose application the BAR considered of acted
| upon at BAR meetings and whether speciﬁé applications ever were considered or acted
on.B |

D. The BAR deferred action on Hotel project applications without making findings

that the application was incomplete or that unanswerable questions arose during the
BAR’s review of each application. :

Town Ordinance, Sec. 32-181(c)(6)c states in part that “[i]f the application is found

to be incomplete or unanswerable questions arise during the- [BAR’s] review of the

application, the [BAR] may defer action on the application until the next scheduled

meeting.” (Id.)(emphasis added).

No evidence exists anywhere that the BAR found at any BAR meeting that anly of
the applications reviewed by the BAR were incomplete or that any unanswerable questions
arose during the BAR’s review of any of the applications. Therefore, no decision on.
whether to approve or disapprové any BAR application should have been deferred until the

next scheduled meeting. Moreover, no deferment of BAR action on any application should

'3 For example, there is no evidence in the BAR record that any of the individual Applications for
demolition submitted by (1) Gayle F. E. Cates Revocable Trust, (R. p. 856), (2) the Faith Partnership, (R.
p- 854), and (3) Anne Gaithers, (R. p. 857), to be considered at the BAR’s meeting on October 6, 2014
-were ever considered or acted upon by the BAR. Similarly, there is no evidence on the BAR record that
the Application submitted by the Town and the Developer for consideration at the BAR’s September 8§,
2014, meeting was ever considered or acted upon by the BAR.
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have been ;Jntil a special meeting of the BAR but, instead, should have been “until the next
| scheduled meeting”. (See Town Ordinance, Sec. 32-181(c)(6)c).

Despite these requirements, the BAR expressly deferred action on the Hotel project
applications considered at BAR meetings on at least two occasions — October 6 and
N o;/ember 3, 2014 -- not because of the incompleteness of an application or the emergence
of unanswgrable quesﬁons, but for alternative réasohs not consistent with Town Ordinance,
Sec. 32-181(c)(6)c. (See R. pp 251-252; R. p. 37 1).. Moreover, what the BAR did
regarding its ‘Hotel project application at its September 8, 2014 meeting is unknown
because that is not on the BAR record.

E. The BAR failed to iséue the'cértiﬁcate of appropriateness granted the Town and ‘

Developer on May 11, 2015 within “180 days -of the time of the filing of the
application with the designated town official” as required by Sec. 32-182(¢).

According to the BAR record, seven applications régarding the Hotel project were
filed with the BAR on unknown dates and with unknown individuals fdr cé‘nsideratibn at
BAR meetings to be‘.held‘ oﬁ September 8, 2014; Octébér 6,2014; January 5, 2015; January
12, 2015; and April 6, 2015." The BAR’s approvals being appealed occurred on April 6,
2015 and May 11, 2015. (See pages 15-17 supra). Because- more than 180 days had
elapsed between dates of the ﬁling of the four Abplications to be heard on Sgptémber 8,
2014 or October;6_, 2014, and tﬁe BAR decisions to apprové applications on April 6 and
May 11, 2015, the BAR could not have granted a certificate of appropriateness for those
four Applications. |

Moreover, the Town and the Developer could not have circumvénted this | 180-day

time limit by filing multiple successive applications with serial start dates, without

14 See page 7 supra.
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violating the letter and the spirit nf Town Ordinance, Sec. 32-182(c). That particularly is
true because of the BAR’s stated poliéy of not allowing an application to be reinstated until
at.least 180 days after an application has be¢n rejected, and because the failure to approve
an nppliqation within 180 da);s has the effect of that application expiring and thereby being
rejected according to Town Ordinance, Sec. 32—182(0).- (See R. p. 371). Because the BAR
record does not identify vv‘.(/hich specific appiications v;/ere considered at the BAR meetings
on Apri»l. 6, 2015 and May 11, 2015, and what happened to the four applicaﬁons to be heard
on .September 8, 2014 or October 6, 2014, it is impossible to know from the BAR record
whether avcertiﬂcate of appropriateness was granted for bné  or mofe applications whbse_ .
1 80-day déadline had expiréd. Therefo.re; the Certiﬁénte of Apprbpriateneés issued by the
BAR on Mlaj'll 11, 2015 is ini(alid and, at a Ininimnm, this matter shquld bc? remanded to fhe

BAR for a rehearing as provided by S.C. Code Ann. § 6-29-930(A).

F. The BAR erred by not issuing a separate certificate of appropriateness for
’ demolition and for new construction, and on each property, for which an apphcatlon -
~was flled regarding the Hotel prolect

Town Ordinance, Sec. 32—173 states a [c]emﬁcate of approprlateness means [a]

document issued by the [BAR] . certlfylng that the proposed actlons by an apphcan are

- found to be acceptable in terms of desum criteria relating to the individual property or the

historic district.” (Id.)(emphasis added). Town Ordinance, Sec. 32-181(a), (b) states “[a]
certificate of apnropriateness is required from the [BAR] . . . for any construction . . . and
any demolition of a building or structure. [. . .] The certificate of appropriateness shall be

a standardized format . . . stating that the . . . demolition or changes including . . . proposed

~ construction . . . for which the épplication has been made are approved by the [BAR].”

(Id.)(emphasis added).
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" The BAR “review criteria” required for BAR apbroval of “demolition” (see Town
Ordinancé, Sec. 32-182(b)) are totally different than the BAR criterial for appro;/al of
“construction.” (See Town Ordinance, Sec. 32-182(d)). A BAR application for and
approval of “demolition” of a structure requires a “separate action by the [BAR]” than a
BAR - application for and approval of “chsfmcfion” of a new structure. (R. p. 170)

(f‘[d]emolit}on is also considered as a separate action by the [BAR]” (emphasis added)).

‘That is why separate applications to demolish éxisting buildings and applications to
construct new buildings were submitted by different ownérs of property for conéideration :
by the BAR and were subsequently received, advertised, considered, voted on and justified
with purported findings and conclusions published by the BAR, separately. Applications
- only for démolition of existing structures for the Hotel project weré submitted for the BAR
meetings dated September 8, 2014; October 6, 2014; January 5, 2014; and Jénuary 12,
2015." (R. p. 853; R. p. 854; R. p. 856; R. p. 857; R. pp. 858-859; R. p. 860) An
~application fdr construction only was filed on April 6, 2015. (R. p. 862). Applications for
new construction and demolition for the Hotel project were submitted for the BAR
meetings dated September 8, 2014 and January 5, 2015.'¢ (R. p. 853; R. pp. 858-859). |

.Despite this consistént history of processing separately applications for the
demolition of buildings and the construction of new.buildings, the BAR issued only one
Certificate of Appropriateness approving both demolition and construction for the Hotel
project instead of separate certificates of appropriateness — one for demolition and one for
construction - and separate certificates of appropriaténess for éach property on which

approval to demolish or construct was sought.

5 Gee pp. 8-10, 12-13.
16 See pp. 8, 11-12.
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~ This consolidation of approvals for both demolition and construction into one
Certificate of Appropriateness has the likely purpose of trying to avoid expiration of the

Certificate of Appropriateness that might be caused by the requirement of Town Ordinance,

Sec. 32-181(b) that “[t]he activities [i.e., demolition and/or construction] covered by the

certificate must be started within six_months of the date [sic] issuance, otherwise the -

pertiﬁcate expires and the applicant must reapply.” (Id.)(emphasis added). Even if
demolition of a building approved by the certificate of appropriateness occurred within six

“months of its date of issuance, no construction for the Hotel project has ocgurred and,
therefore, the Certificate of - Appropriateness issued on May 11, 2015, has expired.
Moreover, if two separate certificates of appropriateness were reqpired, one for demolition
and one for construction, the failure of construction of the Hotel project to haye started
within six months of issuance of the certificate of appropriateness has caused that
certificate of appropriatenesé to expire even -if some demolition has occ‘urred. The BAR
should have rules to clarify these issues, as pequifed by statute and ordinance.!”

IV. Facts on the BAR record fail to adequately support the decisions of the BAR and
the BAR failed to show how facts that are on the record comply with the criteria for
BAR approval.

A. There is not sufficient information and documentation in the BAR record to affirm -
~ the decisions of the BAR being appealed.

The criteria upon which approval or rejection of a BAR application for construction

and demolition must be based include the following:

1. Sec. 32-172(a)(“to protect, preserve and enhance the distinctive
architectural and cultural heritage of the town; to promote educational,
cultural, economic and general welfare of the people of the town; to foster
civic pride; to encourage the harmonious, orderly and efficient growth and
development of the municipality; . . . to ensure that new buildings . . . will

17 See pp. 20-23 supra.
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be harmonious with the existing structures and sites);(c)(“to encourage a
harmonious . . . outward appearance of structures . . . to preserve property
values and continue to attract business and residents); (d)(“encouraging a
general harmony [regarding] style, form, proportion, texture and material .
. . to contribute to the distinctive character of the town)(id.)(emphasis
added); _
2. Sec. 32-175(f)(*“promote the purposes and objectives of this article”)(id.);
Sec 32-176(h)(“make [six] determinations”)(id.);
4. Sec.32-176(h)(6)(“to follow the established guidelines governing . . . new
construction . . . .”)(id.); and
5. Sec. 32- 182(d)(“use Secretary of the Interior’s Standards for Rehablhtatlon
as guidelines in making its decisions”)(id).

>

At the BAR meetings on April 6 and May 11, 2015, at which the BAR made its
decisions being appealed, the BAR literall.y stated no findings, no conclusions of iaw and
no facts to demonstrate compliance with any of the above-stated critefia or to explain the
BAR’s rationale for its decisions to abpréve thé applications being appealed. (R. pp. 761-
763). There is no evidence in the reco;d supporting any finding that the préject as presented
and the demolition permits as requested satisfy the requirements of Town Qrdinance, Sec.
32-182(d)(1) through (10),(40). Indeed, the BAR dici not even identify what criteria it used
when deciding to approve the applications for the. Hotel project. Therefore, those decisions
are invalid and should be overturned as a matter of law. (R. p. 765) (“if there are no facts
upon which to juétify their decision, then that is a ground for appéal and is an error of

law”); Blind Tiger, LLC v. City of Charleston, 366 S.C. 182, 185, 621 S.E.2d 361, 362 (Ct.

App. 2005), citing Gurganious v. City of Beaufort, 317 S.C. 481, 486, 454 S.E.2d 912, 915
(Ct. App. 1995). |

Even if the Findings and Conclusions adopted by the BAR on August 3, 2015 were
to be consideréd, the statements in those Findings and Conclusions -are completely
unsupported and conclusory and fail to identify any facts that support, justify or reasonably

lead to the conclusion that the applications approved complied with the criteria required
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for approval. (R; pp- 761-762, 7,64)(“The findings must be tied to the evidence and not
just conclusdry statements withol.ut reference £o the evidence . . . all bf the findings on their
compliance with the statute are coﬁcluso;y. They’re not épeciﬁc. They don’t say how it is
that the project meets any of these criteria”).
For example, alfhough the Findings and Conclusions identify criteria (R. pp. 41-
45, §§ 54-57) the BAR may have considered when approving the applications, these
Findings and Conclusions say nothing more about BAR compliance with those criteria
other than the bald, unexplained, unsupported and conclusory statement that “[t]he BAR
.complied with all rmlevant obligations and requirements set forth within the Town of
Summerville Code of Ordinances.” (R. pp. 41-45, §§ 54-58). And, not surprisingly,
these findings directly respond to the grounds stated in the notices of appeal filel:dl
months before. (R. pp. 45-47, §§ 58-70). s
The Findings and Conclusions do claim the BAR decisions complied with specific |
criteria where they state that “[i]ln ac'cotciance with Section 32-176(h) . . . the BAR made
deterrrﬁnations in accordgnce with established guidelinés wifh respect to [foﬁr critefia],”

(R. p. 47, § 67), and “[t]he mixed use development project . . . is appropriate in terms of

18 Similarly, the Findings and Conclusions claim, without explanation, justification or supporting -
facts, that “[t]he BAR complied with all relevant obligations of the South Carolina Freedom of
Information Act” (R. p. 46, § 59); “[clomplete and timely applications were received by the Town's
planning department” (R. p. 46, § 60); [a]ppropriate and timely notice of each . . . meeting was given in
accordance with Section 32-176(d) . . . and section 30-4-80” (R. p. 46, § 61); “[t]he appropriate
“review criteria’ as setforth inSection 32-182 . _.including the Secretary of the Interior's Standards
for Rehabilitation, were properly utilized” (R. p. 46, § 62); “[a]ll oftheactionsofthe BAR . . . were
inaccordance with ...the “purpose and intent’ of ...Section 32-172” (R. p. 46, § 63); and“with the
duties and powers conferred upon it under both South Carolina law and Sections 32-175 and 32-176”
(R. p. 46, § 64); “[t]he BAR reviewed and ultimately approved subject plans and applications in
accordance with prescribed procedures and guidelines . . . within Section 32-175” (R. p. 46, § 65);
“[t]he Project is incompliance with all relevant provisions of the Town of Summerville Historic Preservation
Ordinance” (R. p. 47, § 68); and “[t]he BAR's decisions and determinations regarding demolition of
existing structures and salvage of materials where appropriate and practical are in compliance with all
relevant provisions of the Town of Summerville Historic Preservation Ordinance” (R. p. 47, § 69).
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aesthetics, design, architecture, height, mass, scale, proportion, arrangement, texture and
material, and is compatible with the general character of its immediate neighborhood within
the historical district of the Town of Summerville” (R. p. 47, § 70). However, these claims
also are invalid because no facts are identified anywhere that evidence or exblain how these
BAR findings and conclusions specifically comply with these criteria.'®

In addition, some of the statements in the Findings 'and Conclusions provide no
relevant evidence of compliance with the required criteria. for BAR approval of the

applications. For exarhple, Paragraph 11 of the Findings and Conclusions states that

“[[T]he Developer] significantly improved the site plans and specifications from the initial

submissioh, making it more pleasingin terms of aesthetics, design, architectures, height,
'mass, scale and harmony within the historic district.” (R. p. 33, § 11)(emphasis added).
These claims that the Developer “improved” plans and speciﬁcatidné ffom his initial
submissio;l and made them “more pleasing” are conclusory, completely unsupported by
‘ideﬁtiﬁedl facts and do not constitute evidence of compliance with thé re»l'_evant criteria.
~ Indeed, Appellants contend those “improvements” fall far short of complying with those
criteria. The BAR record is clear that the public objected”” to BAR approval of the Hotel
project due to.its excéssive mass, size, noise, trafﬁc, tree cutting, destruction of the Historic |
District’s ambiance, etc. (R. pp. 767-768; R. pp. 372-373; R. pp. 643-646, 650-651, 655);

opposed the demolition or removal of structures (e.g., R. p. 952); and objected to the failure

19 See pp. 20-23 supra. A

20 R. pp. 767-768(“record . . . shows that the BAR members, the public . . . strenuously objected to early
designs of the hotel project as being out of character with the historic district, unsightly, not consistent with
the designs Applegate showed the Town to obtain Town approval of the project, etc. . . . But there’s no
evidence in the record that any of those objections were overcome or dealt with by the BAR in public. . ..
- There [is] no evidence in the record . . . that supports approval of this project by the criteria . . . in the town
ordinance. There is no evidence that the BAR found that the project is . . . compatible with the general
character of their immediate neighborhoods and preserves the existing street scene, nor could there be such
a finding.”). : .
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of the Developer to have provided a scale model®! of the Hotel project for the BAR and
public to review. Nothing in the BAR 4record demonstrates how these specific obje’ctions
have been overcome (R. p. 768) and whether and how the. applicatjons approved complied
with the required criteria. (See R. pp. 566--572).
Important information-and docurﬁentation in the record is incorrect. For example,
_contrary to claims (R. p. 46, § 60) stated in the Findings and Conclusions, there is no fact
or evidence in the BAR record indicating that .the BAR’s Secretary received complete

applications from any or all*2

the owners of the Hotel project at least fourteen -days before
the BAR meeting, as required by Town Ordinance, Sec. 32-181(c)(1),(4),(6), or that notices
and advertisements regarding BAR meetingsl about demolition stated that members of the
public could speak at those Iﬁeetings, as reqﬁired by Town Ordinance, Sec 32-182(b). On

the contrary, the BAR complied with neither of these requirements.?>

B. The BAR refused to consider important information from the public showing that
the applications failed to comply with the criteria the BAR was required to follow.

3\

The BAR repeatedly refused to consider deéign issues the public tried to get the
BAR to resolve to cause the Hotel project to comply with the criteria required for approving
the Hotel project applications. For example, at the BAR’s May 5,.2015 meeting the BAR
flatly refused to con‘sider objections by Iproperty owners near the proposed Hotel that the

restaurant where bands would be playing music nightly on the roof of the Hotel was not

2! For example, the President of the Summerville Preservation Society told the BAR: “But you didn’t follow-
up and insist on that scale model. So there’s a very real possibility that we’re going to get a monstrosity in
this community, and not realize what a monstrosity we have until after it’s . . . built. [...] Why don’t you
insist upon a scale model? Because it would prevent you from making an even — humongous mistake. . ..
think you should insist on that.” (R. pp. 718-719). Similarly, BAR member John Kwist bitterly objected
when neither a scale model nor a sample wall in lieu of a model was provided. (R. pp. 566-571, 643).

22 The applications are undated and there is no record of when or by whom they were received. In addition,
the applications failed to list the RDC as one of the owners of the Hotel project. See fn 1 supra.

2 See pp. 23-25 supra and 42-43 infra.
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being made “soundproof” or the application for the Hotel project was not being rejected to
avoid excessive noise in the surrounding residential neighbofhood in the Town’s Historic
District, including at é nearby church. (E.g., R. pp. 714-717; R. pp. 954-955). This
refusal, along with public anger and frustration over the BAR’s dismissal of the public’s
concerns and the confusion and arbitrariness caused by the BAR’s use of unwritten, ad hoc
procedures, are shown clearly by the transcript of the BAR’s May 11, 2015 meeting. (R.
pp. 714-717, 720).

Similar written objections to noiseA due té tl;e probOsed design of the Hotel project
were submitted to the BAR by the owher of the home “right behind the hotel cofnplex
running alongside of the proposed 4 stofy condos With a rooftop bar on top” (R. pp. 954-
955). Thus, as shown abovg, the BAR refused to consider whefher the design and materiéls
of the restaurant on tép of the roof of the Hotel could be made soundproof to avoid or

mitigate noise in the adjoining residential portion of the Town’s Historic District. This

- was the BAR’s refusal to comply with its duties to, e.g., to “promote the . . . general welfare
of .the people of the town;” (Town Ordinance, Séc._32-172(a)(emphasis added)); “foster

~ civie gride;”'(i_d.)(emphasis added); “encourage the harmonious, orderly and efficient

growth and development of the municipélity;” (id.)(emphasis added); “ensure that new

buildings . . . will be harmonious with the existing structures and sites;” (id.)(emphasis

added); “protect the quality of life for local residents;” (Town Ordinance, Sec. 32-

172(b))(emphasis added); “preserve property values and continue to attract business and

residents;” (Town Ordinance, Sec. 32-172(c)(emphasis added)); and “encouragle] a

general harmony [regarding] style, form, proportion, texture and material . . . to contribute

to the distinctive character of the town” (Town Ordinance, Sec. 32-172(d)(emphasis
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added)). The r@aason the BAR may have been deaf to these concerns is that the decision to
approve had already been worked out in secret “workshop” BAR meetings held outside the
public eye, as described below.

V. The BAR transacted BAR business at secret meetings held deliberately

) without a quorum, proper prior public notice and public attendance and
participation; and without keeping and publishing immediately minutes and
records to the public, all in violation of the South Carolina Freedom of
Information Act and of other laws.

A. The BAR transacted BAR business at secret BAR meetings in violation of statutes
and ordinances requiring that BAR business be transacted only by a quorum at
publicly noticed meetings accessible to the public and for which the BAR kept
minutes and records immediately made available to the public. -

At the J anuary 5, 2015 BAR meeting BAR member John Kwist (“Kwist”) publicly
made the following statements about the Hotel to the Developer:

. You addressed the height, and I appreciate that. I don't think
you've addressed the mass. And as I indicated to you in_that
workshop, the elevation along Richardson Avenue, best I could tell,
is about 320 feet of continuous building. (R. p. 447)(emphasis
added). ' '

| Totallyl unknown to the buvblic. when BAR member Kwist made that public
reference to a “workshop” was that on December 12,2014 BAR members secretly had met
with the Developer in at least two “workshop[s]” “for the Hotel Project” in a Town
-conference room arranged by ofﬁc.ial communications to six of the seven’* BAR members
from the Secretary of the BAR. (R. pp. 55, 58, 59, 92, 93; R. pp. 102, 103, 106, 107; R.
pp- 945, 946). Th?ee members of the BAR attended the first “workshop” and three other

members attended the second “workshop,” instead of all members of the BAR éttending

24 The seventh member of the BAR, Jeff Bowers, attended neither of these “workshops” because he had
recused himself from participating in all BAR discussions about the Hotel project due to his conflict of
interest. (See R. p. 942; R. p. 943; R. p. 944). "

35



together one “workshop,” for the expressed purpose of “z;vbid[ing] any possibility of a
quorum”, (R. p. 945), to try to jlistify meeting secretly without bublic notice, participation
or records (R. pp. 41, § 50; 945). Also atténding each of the meetings were the Developer,
Arthur Applégate, and the Town Planner, Madelyn Robinson. (R. pp. 55, 58, 59, 92, 93;
~ R. pp. 103, 106, 107; R. pp. 945, 946; R. p. 118).

These documents evidence that the business .conducted- at theée two “workshops”
consisted of BAR membefs and the Town Planner reviewing, discussing and riegotiating
with the Developer design changes regarding the H;)tel project, prior to the public BAR
meeting on January 5, 2015, at which the | Developer’s and. Fhé Town’s épplications
regarding the Hotel pfoject would be discussed, considered and péssibly approved, delayed
. orrejected.

This evidence geﬁerated by BAR member John Iéwist and the BAR Secretary show
that at these meetings BAR membcrs weré “transééti[ng] business” of the BAR But wére
doing so deliberately without theAqu'orum expressly required by Sec 32-176(e)* as a
- prerequisite to the BAR’s ‘transactitn'g] vbusiness.” (R. pp. 92-93, § 66; R. pp. 759-760).
In addition, the failures of the BAR to allow members of the public to attend and to give"

public notice of the time and place of these meetings violated Town Ordinance, Sec 32- -

176(d), which states in part that “[a]ll meetings of the [BAR] shall be open to the public

and reasonable notice of the time and place shall be given to the public.” (Id.)(emphasis

added). In addition, the failure of the BAR to keep records and minutes of the business it
transacted at these secret “workshop” meetings violated Section 6-29-870(D)’s

fequirement that “[t]he [BAR] shall keep minutes of its proceedings . . . and shall keep

25 Sec 32-176(e) states that “[a} quorum, consisting of a majority of the total membershlp of the board,
shall be required for the transaction of business” Id. (emphasis added).
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records of its examinations and other official actions, all of which immediately must be

filed in the office of the [BAR] and must be a public record.” (Id.)(emphasis added).

Moreover, the failure of the BAR to provide these documents regarding these secret
meetings to the Circuit Court as part of the BAR record violated the requirements of
Section 6-29-920(A) that the BAR “must ﬁle with the clerk a duly certified copy of the».
| . proceedings held before the '[BAR].” ad.) |

In add1t1on to the above on July 21, 2014 the BAR Secretary arranged three secret

| meetlngs on July 21, 23 and 29, 2014, each attended by “two [d1fferent] BAR] members

- at'a time . . . (no poss1b111tv of it looking like a quorum)” (empha51s added) where they
‘discussed the Hotel project with the Mayor of Summerville. (R. pp. 945-946). Those

; meetings violated the same provisions cited above regarding the secret meetings held on

‘ December 12, 2014.

The public’s rrght to comment (Town Ordinance, Sec 32- 182(b)) on the demol1t1ons
L i
proposed regardmg the Hotel pI’O]CCt undoubtedly were inhibited by the Town s deliberate
) orchestrat_ion of  public unawareness of what transpired at these multiple serial secret’

meetlngs of BAR rnembers-and BAR staff with the Developer.

B ‘The BAR deliberately orchestrated the attendance at the secret BAR meetings to
avoid a quorum, in violation of the South Carolina Freedom of Information Act.

The secret meetings described above violated provisions of the South Carolina
" Freedom of Information Act (“FOIA”), including S.C. Code Ann § 30-4-60, requiring that
"[m]eetings of public bodies shall be open” and that “[e]very meeting of all public bodies
shall be open to the public . . .." (Id.)(emphasis added); S.C. Code Ann. § 30—4—80(21),

requiring public notice of all regular meetings and agendas of “[a]ll public bodies”

(Id.)(emphasis added); S.C. Code Ann. § 30-4-90(a), requiring that “[alll public bodies
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shall keep written minutes of all of their public meetings” (Id.)(emphasis added); and S.C.

Code Ann. § 30-4-90 (b), requiring that “[i]he minutes shall be public records and shall be

available within a reasonable time after the meeting . . . .” (Id.)(emphasis added).

S.C. Code Ann. § 30-4-20, defines a “[p]ublic body” as including “any public or

governmental body or political subdivision of the State, including . . . municipalities . . .

including committees, subcommittees, advisory committees, and the like of any-such body

by whatever name known . . ..” (Id.)(emphasis added). Ata minimum, the above-described
meetings attended by less than a quorum of BAR members to transact BAR business
constitute de facto committees that are subject to all these requirements of the Freedom of

Information Act applicable to public bodies. This-conclusion is supported by Quality

Towing, Inc. v. City of M{rrtle Beach, 345 S.C. 156, 547 S.E.2d 862 (2001), which held

that the secret, non-public meeting of even an advisory committee to a public body was

prohibited by the Freedom of Information Act. As in Quality Towing, because the BAR’s
secret workshops were not opeﬁ to the. public, the public was unable to learn what design

changeé and demolitions the Developer was proposing and negotiating with BAR members .

‘and therefore was unable to comment on those design changes and demolitions to BAR:

members.2 As in Quality Towing,i the BAR has advanced no valid reason to hold the secret,
non-public .meetings and discussions by a group of BAR members with the Developer
regarding whether the BAR would award the Developer a certificate of appropriateness to

which many members of the public objected. As in Quality Towing, the issue being

discussed in secret by BAR members involved the expenditure of public funds. As in

Quality Towing, the “FOIA was enacted to prevent the government from acting in secret,

26 The public had a right to comment on proposed demolitions (Town Ordinance, Sec 32-182(b)) but could
not adequately do so when information about the demolitions was withheld due to “secret” meetings.
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South Carolina Tax Comm’n v. Gaston Copper Recycling Corp., 447 S.E.2d 843 (1994)”

and “[t]his kind of secret determination is exactly what FOIA was designed to prevent.”
345 S.C. at 163.

The BAR’s manipulatively orchestrating successive secret meetings of BAR
members with the Developer, Town Planner and Mayor without a quorﬁm to discuss, plan
and degotiate the Hotel project violated S.C. Code Ann. § 30—4—70((':).27

C. The BAR failed to notifv the public that it would have an opportunity to comment .
at BAR meetings considering the demolition of structures; misrepresented at BAR
meetings that any comments allowed to be made to the BAR were not required: and

unreasonably interfered with the public’s rights to comment by imposing
unreasonable restrictions and threatening the public.

Town Ordinance, Sec 32-182(b) states in part:

Demolition. . .. Upon receipt of an application to demolish a
structure, the secretary to the [BAR] shall published a display
advertisement in a newspaper . . . in the town at least 14 days before |
the meeting informing the public that such application has been
received, detailing the date, time and place of the meeting at which
it will be considered and stating the public will have an opportunity
to comment at such meeting. (Id.)(emphasis added).

The BAR record shows that the BAR held meetings at which the BAR considered
the demolition_of structures on October 6, 2014; November 3, 2014; January 5, 2015;
January 12, 2015; April 6, 2015; May 11, 2015; June 1, 2015; July 6, 2015; and August 3,
2015. (R. p. 48; R. p. 854; R. p. 856; R. p. 857; R. p- 860; R. p. 863; R. p 873; R. p.
875; R. p. 881; R. p. 890; R. p. 904; R. p. 928; R. p. 933; R. p. 935; R. p. 941). The BAR
record ShO\;VS that an advertisement was placed in a newspaper only regarding the BAR

meetings on October 6, 2014; January 5, 2015; and 'May 11, 2015 (R. pp: 864; R. p. 865;

7 “[Clircumvention of chapter . . . (c) No chance meeting, social meeting, or electronic communication

may be used in circumvention of the spirit of requirements of this chapter to act upon a matter over which
the public body has supervision, control, jurisdiction or advisory power.” (Id. )(emphams added)

39




R. p. 866; R. p. 867). No advertisement was placed regarding the BAR’s consideration of
demolition at BAR meetings on November 3, 20.14; January 12, 2015; April 6, 2015; June
1, 2015; July 6, 2015; and August 3, 2015. Very importantly, none of the advertisements
that were placed stated that “the public [would] have art opportunity to comment” at the
meetings, as required by Town Ordinance, Sec 32-182 (b) quoted above. (R. p. 864; Rp
865; R. pp. 866-867). In addition,.' none of the letters of notiﬁcatien sent to adjecent
property owners Aas required by Town Ordinanee, Sec. 32-176(d) advised that the public
could comment at the upcoming BAR meetings where the BAR would coneider demolition.
G R. pp. 869.-872; R. bp. 873-874; R. pp. 875-876;‘ R. pp. 877-880; R. pp. 881-883).
On the contrary, the BAR Chairman specifically rrtisrepresented to the public in
those BAR meetingé about demolition th\att the BAR did not have te listen to comments by'
* the public but was allowing public cemrﬂents only as a mattet of grattlitdus grace. R. p
32,8 5 R.p. 38, § 38;AR. p. 305). In addition, the BAR Chairtnan made i_statementS»'
_7 threateniné ‘and ‘irttimidating attendees at BAR meetings and ifnpesing unreasonable |
restrictions on the content and titne allowed regarding public comtnents about the‘Hotel
project, thereby limiting the record otl appeal . tR. pp 32,8 5; 34, §’ 13;'38, § 38; 40, §
465 R. pp. 169, 171, 216; R. pp. 304-306). .. -
D. The BAR deiibeta}telv \tvithheld applications, rtotiﬁcations, mjhu_tes and project
designs from the public for the purpose and with the effect of negating or limiting

public comment and understanding about proposed demolition and construction
and limiting the BAR record available for appeal.

The BAR deliberately obstructed public input and opposition to the Hotel project.

For example, on January 2, 2015 members of the public asked the BAR Secretary to be

28 See pp. 7-8, 11, 14, 15, 33-34 supra.
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allowed to inspect an application by the Developer and the Town that would be considered
by the BAR at its January 5, 2015 meeting. (R. pp. 957-958). The BAR Secretary replied
that the application could be viewed by the public only in response to a written Freedom
of Information Act request which wouid not be answered for up to fifteen days after the
_date of the request. (R. pp. 957-?58). Objections that that procedure requiring a fifteen-
~ day delay would not allow the public to inspect the apblication before it was considered at
the BAR’s January 5, 2015 meeting were unheeded and no viewing of the application was
~ allowed before the January 5, 2015 meeting. (R. pp. 757, 759, 760; R. pp. 957-958).%°
This intentional delaying of the public’s ability to inspect ._ the Developer’s
application to the BAR before the BAR meeting considering that application violates S.C.

Code Ann. § 30-4-30(a), which states that “[a]ny person has a right to inspect or copy any

public record of a public body . . . in accordance with reasonable rules concerning time and-

place of access.” (Id.)(emphasis a(ided). There is nothing “reasonable” about, for example,
requiring the pﬁblic .to view an application for demolition of a structure only after the
BAR’s meeting to decide whether to grant that application for demolition, when T(.)WI‘I
Ordinance; Sec 32-182(b) expressly allows the public to éomment to the BAR about that
apiplication. Without being able to review an application before a EAR meeting about that
appliéation, the public cannot make reasonable cdmments about that application and,
therefore, canﬁot put on a BAR record a basis fér appeéling to the Cifcuif vCourt an adverse
decision of the BAR.
E. Contrary to BAR claims, the BAR refused to allow the public to speak at its -

meetings and denied and unreasonably restricted public part1c ipation, observatlon
hearlng and comments at BAR proceedings.

? Similarly, delays in public access to BAR meeting minutes prevented the public from knéwing what
actions the BAR had taken, what the BAR would do next and what the public needed to do to express their
opinions and protect thenr rights, including on appeal. (R. p. 761).
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The January 5, 2015, BAR meeting, rather than being held in the Town Council
chambérs where BAR meetings usually are held, was held in a very small room which
could not aécommodate the crowds that appeared to witness the hearing and to speak to
the BAR about the Hotel project. Many of the people who attended were elderly. They
had no place to sit, had no place to stand in the hall and had to sit on the floor. Many of
them had to leave. At that meéting, no public comment was allowed, though the applicant
could speak for a long period of time; and there was no amplification or sound system that
would allow even people that got in the room to hear what was going on. (See R. pp. 957-
958; R. p. 760).

Similarly, the following objections on the BAR record describe how the BAR
obstructed public participation in the January 5, 2015 BAR meeting:

The B.AR. actions at your January 5, 2015 meeting to approve the
... Dorchester hotel complex without allowing public comment was
disrespectful, unkind and demonstrated a disregard for your duty to
the citizens of Summerville.
Before the ‘meeting was called to order, it was obvious that there
were far too few seats to accommodate the number of people
crowded into the second-floor hearing room of the Town Hall.
- Courtesy dictates that the meeting should have been moved to the
third-floor Council chambers, especially since many of the attendees’
were seniors. Not only did you refuse to move the meeting, you
changed the order of the hearing items, forcing approximately 30

people to stand for 90 minutes to await member discussion of the
Applegate proposal. o

When you opened the meeting, you asked members of the public
present to limit their remarks to three minutes and not to repeat
previous testimony. Members of the public present had prepared
remarks and every expectation that they would be given the
opportunity to offer them. Yet, after your committee heard from
[the Developer] for 45 minutes and discussed the matter among
yourselves, you called for the vote and then declared the meeting
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closed, effectively denying the public any chance to participate
in a decision regarding how their tax money will be spent by the
Town. (R. pp. 717-719; R. p. 957‘; R. p. 760)(emphasis added)).

VL. The BAR wrongfully issued a certificate of appropriateness based on
applications that were unqualified, and wrongfully failed to accept and
consider public objections to the applications that they were unqualified.

A. The BAR should not have considered the Developer’s and the Town’s applications
because the applicants who submitted those applications had failed to comply with
their contractual requirement that prior to their submission for review and approval

_ for a certificate -of appropriateness, the Developer must have submitted a final
design to the Redevelopment Commission for review and approval.

_At the BAR’_s November 3, 2014 meeting the President of the Summerville
Preservation Society objected to the BAR's considering applications by the Developer and
the Town for the Hotel project because of the Developer’s failure té have complied with
Paragraph 8a of the PPPA and, over the objections of the BAR President, read to the BAR
Paragraph-Sa to support that objection.* (R. pp. 367-370). In response, the BAR President
declared “that’s not part of our purview” becausé that PPPA “agree'ment is not between us”
(R. p. 368); suggested that compliance with Paragraph 8a was not required at this
November 3, 2014 BAR meeting bécause the BAR was not considering “final” plan; but
was considering only “conceptual” plans at the meeting (R. p. 369); and allowed the BAR
to consider those applications even though the Developer had not yet submjtted a final
design of the Hotel project to the RDC for reviev\} and approval as specifically was reQuired
by Paragraph 8a of the PPPA. (R. pp. 367 -370).

The BAR’s consideration of this application from the Developer at this meeting,

and of this and other applications from the Developer at other meetings, was improper’!

30 This objection was communicated to the BAR also by the East Historic District Civic Association. (R.
p. 958). . -

3 (R. pp. 78-79 § 42, 101-102 §§ 3A(2),(3),(4),(5)). Other objections were made that the BAR not consider
applications by the Developer for the Hotel project because of the Developer’s failure to have complied with
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because, in violation of Paragraph 8a of the PPPA, the Developer hadf not “submit[ted] a
final design . . . to the RDC for review and approval” “[p]rior to submission for review and
approval to any required public agency for [a] certificate of appropriateness.” (R. p. 798,
§ 8a). There is no evidence in the BAR record that the RDC approved of any design of the
Hotel project prior to the Developer having. submitted to the BAR an applicationvfor-a
certificate of appropriateness. The BAR’s reliance on its distinction between “conceptual”
and “final” plans to justify considering the application despite non-compliance with the
PPPA is confusing and misplaced because those terms are not defined anywhere in the
BAR’s procedures or by law, and the plain language of Paragraph 8a of the PPPA requires

that a “final” design be reviewed and approved by the RDC “[plrior to submission for

review and approval to any public agency . . ..” (Id.)(emphasis added.) Compliance with

this Paragraph 8a required that the final version of the plans that existed at the time of any

submission of the application to the BAR have been reviewed end approved by the RDC

before that submission, and that each new version of the plans be approved by the RDC

before submission of that new-version of the plans to the BAR for review and approval.
B. The BAR erred by coneidering BAR applications regarding the Hotel project

because the contract authorizing the Hotel project to which the Developer and
Town applicants were parties was illegal, ultra vires.

Members of the public made the BAR aware® of the existence of a lawsuit
challenging the legality of the PPPA that authorized the Hotel project for which the
Developer and the Town, two of the parties to the PPPA, submitted applications to the

BAR for a certificate of appropriateness. In addition, members of the public told the BAR

Parégraph 8A of the PPPA. (See R. p. 952; R. p. 956; R. pp. 957-958).
*2 (R. pp. 954-955; R. p. 956; R. pp. 957-958).
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on its record that the BAR lacked jurisdiction to consider applications regarding the Hotel
project for the reasons stated in the lawsuit, including that the RDC had not \épproved the
design of the Hotel as specifically was required by a statute.” The BAR not only did not
consider whether these deﬁ;iencies warranted the BAR’s refusing to consider those
applications, but specifically refused to do so, claiming that the BAR could consider only
the design of the project but not the effect of the la;vauit on the applications to the BAR
regarding the project.‘34 Thus, according to the BAR’s logic, the BAR automatically must
consider any application for demolition og construction no matter how illegal, financially
not viable, fraudulent or otherwise ludicrously unfeasible the project is. The BAR’s failure
. to deﬁne what makes an application “qualified” and consideration of an application that

was not qualified are reversible errors.

C. The BAR decisions are invalid because they fail to include as an applicant each
“owner” of the Hotel project, in violation of Sec..32-181(c)(1).

See pages 7, 11-12, 44-46 supra.

D. The BAR erred by refusing to allow evidence supporting public objections that
applications being considered by the BAR were not qualified.

Because evidence in addition to the BAR record cannot be considered by a Court
when appealing a decision by the BAR, the BAR’s exclusion4of evidence on the BAR
record of objections to the qualifications of an application or an applicant effectively would
avoid the ability of a Court to consjder .the merits of the objections 'being excluded.
Therefore, the BAR must allow at its meetings public comments disputing the
qualifications of an application or an applicant. The BAR’s refusal to allow on the BAR

record objections regarding an application and applicant, so that the BAR and an appeal

3 §.C. Code Ann. §§ 31-10-100(b),(c),(e),(D.(2); (R. p. 51, §§ 3A(4),(5)).
3 See pp. 7 nl, I'l, 22, 24-26 supra.
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Court could consider and determine whether the Hotel project that is the subject of the
applications was not qualified due to being. illegél, financially unsound, fraudulent or
otherwise unfeasible are reversible errors.

CONCLUSION

- Therefore, for these reasons, this Couit should reverse the Circuit Court’s Order
affirming the BAR's decisions and remand this case to the BAR to issue such decisions as

are before it in compliance with the requirements of law stated above.*

Respectfully Submitted,

AUSTEN & GOWDER, LLC

WA Gtk

'W. Andrew Gowder, Jr. (S.C. Bt # 7895)
" Austen & Gowder, LLC
1629 Meeting Street, Suite A
Charleston, SC 29405
Phone: (843) 727-2229
Email: andy @austengowder.com

Michael T. Rose (S.C. Bar # 4910)
Mike Rose Law Firm, PC

409 Central Ave.

Summerville, SC 29483

(843) 871-1821

Email: mrose5 @sc.rr.com
Attorneys for Appellants

March , 2017
Charleston, South Carolina

35 The South Carolina Supreme Court has found a remand to consider prospective injunctive relief as an
appropriate remedy for FOIA violations. See Donohue v. City of N. Augusta, 412 S.C. 526, 533, 773
S.E.2d 140, 143 (2015).

46



IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY

Court of Common Pleas RECE VY ) |

Edgar W. Dickson, Circuit Court Judge MAR 20 2017

Case No. 2015-CP-18-00991
' 5C Court of Appeals

Appellate Case No. 2015-002199

. Faye P: Croft, Persohally and as Trustee of the James A. Croft Trusf; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson; James Stephen Greene, Jr.; South Carolina Public
Interest Foundatign; Summerville Preservation Society; and Dorchester County Taxpayers
Association, individually, and on behalf of all others similarly situated, Appellants,

V.

Town of Summerville and Towh of Summerville Board of Architectural Review, Respondents.

- CERTIFICATE OF COUNSEL

, The undersigned hereby certifies that the Brief of Appellants complies with Rule 211(b)

that the final Brief of Appellants is identical to the bi ief(s) previously.served.

W. Andréw Gowder, Jr. (S.C. Bar
Austen & Gowder, LLL.C

1629 Meeting Street, Suite A
Charleston, SC 29405

(843) 727-0060

Michael T. Rose (S.C. Bar # 4910)
Mike Rose Law Firm, PC
409 Central Ave.
Summerville, SC 29483
March 15, 2017 ' (843) 871-1821
Charleston, South Carolina "~ Attorney for Appellants



