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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) TENTH JUDICIAL CIRCUIT

COUNTY OF OCONEE ) DOCKET NO. 2013-CP-37-00138
Lloyd Lash, - )
) ™~ w
Plaintiff, ) 3 e
g ) AMENDED COMPLAINT cIooLr
W S s
) (Jury Trial Requested) wn o™
Oconee County Sheriff’s Department, ) g oF:i
Seneca Police Department, and Detective ). S ‘;_’:;'71
Rory Jones, ‘ ) = ",E‘g
. ) < I~ o
Defendants. )
)

The Plaintiff named herein, complaining of each of the defendants naméd herein, would

~

/

respectfully show unto this Honorable Court as follows:

PARTIES AND JURISDICTION

1. The Plaintiff, Lloyd Lash, is a citizen and resident of Lexington Couﬁty, South Carolina.
2. The defendant, Oconee County Sheriff’s Department, hereinafter known as “Oconee
County,” is a governmental entity and/or politiéal subdivision within the meaning of the South
Carolina Tort Clax;ms Act. Oconee County has facilities located at 300 S. Church Street in
Walhalla, South Carolina. At all times relevant to this cause of action, this defendant acted and
carried on business by and through his agents, servants, and/or employees. Additionally, these
agents, servants, and/or employees were operating within the scope of their officially assigned
and/or compensated duties.

3. Thé defendant, Seneca Police Department, hereinafter known as “Seneca,” is a
governmental entity and/or politiéal subdi;iision within the meaning of the South Cérolina Tort
Claims Act. Seneca has‘ facilities located at 205 N'. Depot Street in'Scncca, South Carolina. At

all times relevant to this cause of action, this defendant acted and carried on business by and




STATE OF SOUTH CAROLINA

COUNTY OF OCONEE
Y4
Lloyd Lash,
Plaintiff,
V.

¥ . R
Oc'?nee County Sheriff’s Department,
Sefieca Police Department, and Detective
Rory Jones,

Defendants.

A

e ' e’ e’ e S’ e e’ Y’ S N

TO THE DEFENDANTS ABOVE-NAMED:

IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT
DOCKET NO. 2013-CP-37-00138

1

nnadd Sl
A1

PERS

AMENDED SUMMONS

(Jury Trial Requested)

. YOU ARE EACH HEREBY SUMMONED and required to answer the Amended

Complaint in this action, of which a copy is herewith served upon you, and to serve a copy of

your Answer to said Amended Complaint in the subscribed Finney Law Firm, Inc., 2117 Park,

Street, Columbia, South Carolina, 29201, within THIRTY (30) DAYS after the service hereof,

exclusive of the date of such service; and if you fail to answer the Amended Complaint within

the time aforesaid, judgment by default will be rendered against you for the relief demanded in

the Amended Complaint. -

Columbia, South Carolina
March 12,2013

\
Jerry L. Fi ey‘;ﬂsquire / .
Stephanie K. Fajardo, Esquife
THE FINNEY LAW FIRM, INC.
2117 Park Street
Columbia, SC 29201
Phone: (803) 254-7408
Fax: (803)254-194]
Attorneys for the Plaintiff
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through his agentls, servants, and/or employees. Additionally, these agents, servants, and/or
employees were operating within the scope of their officially assigned and/or compensated

duties.

4. The defendant, Detective Rory Jones, upon information and belief is a citizen and resident of
Oconee County. South Carﬁlina. At all times hereinafter mentioned, Defendant Jones was acting
individually and as the agent, servant and/or employee of Defendant Seneca.

5. This court has proper jurisdiction and venue over this action because all of t}ie acts, omissions,

and occurrences giving rise to this lawsuit occurred in Oconee County, South Carolina.

FACTUAL BACKGROUND

6. On or about February 10, 2004, George Arthur “Butch” Roberts was murdered in Oconee

County, South Carolina.

7
~

7. Although the only evidence lmiung Mr. Lash to the murder of Mr. Roberts was an unconfirmed
and uninvestigated statement which proved to be false, five years afier the murder, Defendant Seneca
and Defendant Jones issupd arrest warrants for Mr. Lash for Attempted Armed Robbr;ry, Possession of a
Weapon in the commission of a Violent Crime, and Murder.

8. On or about May 25, 2009, Defendant Seneca and Defendant Jones arrested Mr Lash on the
charges of Attempted Armed Robbery, Possession of a Weapon in the commission of a Violent Crime,
and Murder and he was booked into the Oconee Detemion Center to await trial.

9. At all times relevant, Mr. Lash m;intained his innocence Ull regards to these charges,

10.  Despite Defendant Oconee County, Defendant Seneca, and Defendant Jones® lack of evidence

against Mr. Lash regarding these charges, and the complete lack of probable cause for the arrest of Mr.

Lash, the defendants continued and facilitated the prosecution of Mr. Lash.
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11.  Atall times relevant to this action, Mr. Lash was incarcerated in the Oconee County Detention

Center awaiting trial from May 25, 2009 'until March 28, 2011.

12. "~ Onor about March 31, 2011, ajury found Mr. Lash not guilty of all charges.
13.  Due to Defendant Oconcge‘Cc:)umy’s actions, Defénd_,aﬁt Seneca’s actions, and Defendant Jones’
actions, Mr. Lash has suffered actual damages in the form of lost caming§ and earning potential;
degradation of his good name; degradation of his reputation; degradation of the his personal reputation
in the community; and embarrassment, fﬁghL humiliation, indignity, and mental pain and suffering.
"FOR A FIRST CAUSE OF ACTION:
AS TO ALL DEFENDANTS
Malicious Prosecution
14.  The Plaintiff repeats, reasser&s, re-alleges and incorporates the allegations contained in
paragraphs one (1) through thirteen (13) as if fully set forth herein. The defendants, acting individually,
jointly and sevefally as agents, servants and/or employees of each other are liable to the Plaintiff for
malicious prosecution.
15.  The Plairvltiff,'Lloyd\Lash, was improperly, illegally and falsely arrested, without probable cause
on May 25, 2009. | -
16. T“hé brosec’ution 6f the Pléillntifﬁ Llofd Lash. was mainiaincd and continued By these defendants
in despite of fhese defendants’ ac}tu‘al knowledge of the Plaiﬁtiff'sinnocence and complete lack of
cvidcncc against Mf. Lash until Mr. Lash was exonerated of all charges on March 31, 2011.
17. The defendants 'knew. shop.ld have known, and most likely participated in the presentation of
'fa]se a;ld iﬁaccurate evidence subﬁorting the pfoéecution of tile Plaimiff; ‘

. " . i \ . )
18. The defendants’ above-referenced actions were made with malice.
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19. The Plaintiff was completely exonerated of all charges brought against him by the defendants on
March 31, 2011, |
20.  Asadirect and proximate result of cach defendant’s actions, the Plamuffhas suffered actual
damages in the form of lost carnings and earning potential; degradatlon of the Plamnff‘s good name;
degradation of the Plaintiff’s reputation; degradatlon of the Plaintiff’s personal reputation in the
community; and embarrassment, fright, humiliation, indignity, and mental pain and suffering
Furthermore, the Plaintiff has been damaged in these specified damages as well as other ACTUAL,
COMPF’\JSATORY and PUNITIVE (as to Defendant .Iones only) damages in an amount to be

determined by a jury.

FOR A SECOND CAUSE OF ACTION:
AS TO DEFENDANT JONES

Abuse of Process
21.  The Plaintiff repeats, reasserts, re-atleges and incorporates the allegations contained in
paragraphs one (1) through twenty (20) as if fully set forth herein. Defendant Jones is liable to the

Plaintiff for abuse of process.

22. Defendant Jones’ actions espoused above were carried out for ulterior purposes. -
23.  Defendant Jones willfully used the legal process espoused above solely for such ulterior
purposes.

24. As a direct and proximate result of the actions of Defendant Joneé, the Plaintiff has suffered
actual damages in the form of lost earnings and earning potential; degradation of the Plaintiff’s good
name; degradation of the Plaintiff’s reputatilon; degradation of the Plaintiff’s personal reputation in the
community; and embarrassment, fright, humiliation, indignity, and mental pain and suffermg as a result
of the defendant’s actions. Furthermore, the Plaintiff has been damaged in thesespcciﬁed and other

ACTUAL, COMPENSATORY and PUNITIVE damages in an amount to be determined by ajury.
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FOR A THIRD CAUSE OF ACTION:
~ASTO ALL DEF ENDANTS

| Nggligence

25. The Plaivnt'iff repeats, reaSSeﬁs‘ re-alleges‘ and iﬁcbrporateé the ailégations cgntained in
pa}agra;;hs one (1) through tweniy-four (24) as if fully set forth ﬁérein. The défendantg, acting
individually, joiﬁtly and severally as agents,‘ servants and/or employécs of each other are liable to the
Plaintiff for each defendant’s negligence.
26.  The above set forth incidenfs and Pquintiﬂ’ s resulting inj‘uries and damages were proximatcly
cause b\ the négligeﬂt, grossly ne‘gli‘gent, réékiess. will‘ful and wantoﬁ 'acts of each and every defendant

, ; \
herein named, individually and/or by and through each defendant’s agents, servants, contractors and/or
employees.
27.  Asadirect and proximate result of the actions of each and every defendant named herein, the
Plaintiff has suffered actual damages in the form of lost eamiﬁgs and earning potential; degradation of
the Plaintiff’s good name; degradation of the Plaintiff’s reputation; degradation of the Plaintiff’s
personal reputation in the community; and embarrassment, humiliation, indignity, and mental pain and
suffering. F urthérmore, the Plaintiff has been damaged in these specified damages as well as other
ACTUAL, CCMPENSATORY and PUNITIVE (as to Defendant Jones only) damages in an amount to
be determined by a jury. |

FOR A FOURTH CAUSE OF ACTION:
AS TO DEFENDANT JONES

False Arrest
28.  The Plaintiff repeats, reasserts, re-alleges and incorporates the allegations contained in

paragraphs one (1) through twénty-sev-en (27) as if fully set forth herein.

\ | | | o 0006




29, Although -the, only evidence linking Mr. Lash to the murder of Mr. Roberts was an unconfirmed
and uninvestigated statement which proved to be faise, five years after the murder, Defenda;lt Jones
improperly, illegally and falsely arrested Mr..Lash on May 25, 2009.

30.  Mr. Lash continued to be incarcerated until he was exonerated of all charges on March 31, 20‘1 1.
31 This arrest was made although no ordinary, prudent, or cautious person under the circumstances
would believe that there was prdbable cause to arrest Lloyd Lash at that time.

32.  Asadirect and proximate result of Defendant Jones® actions, the Plaintiff has suffered actual
damages in the form of lost earnings and earning potential; degradation of the Plaintiff’s good name;
degradation of the Plaintiff’s reputation; degradation of the Plaintiff’s persbnal reputation in the
community; and embarrassment, fright, humiliation, indignity, and mental pain and suffering.
Furthermore, the Plaintiff has been damagcd n lhesé specified damages as well as other ACTUAL.
COMPENSATORY and PUNITIVE damages in an amount to be determined by a jury.

FOR A FIFTH CAUSE OF ACTION:
AS TO DEFENDANT JONES

False Imprisonment
32. The Plaintiff repeats, reasserts, re-alleges and incorporates the allegations contained in
paragraphs one (1) through thirty-two (32) as if fuily set forth hergin.
33.  The Plaintiff, Lloyd Lash, was improjaerly, illegally and falsely arrested, without probable cause
on May 25, 2009.
34. DefendantA Jones, through this arrest of Lloyd Lash on May 25, 2009, deprived Lloyd
Lash of his personal liberty by infemionally restraining him without any lawful justification

whatsoever.

© 0007




35.  Defendant Jones, knowingly restrained Plaintiff Lloyd Lash without prébable causevor
lawful autimrily so as to substantially interfere with his liberty and his freedom from the date of
his arrest on May 25, 2009 until he was exonerated of all charges on March 31, 2011.
36.  Asadirect and proximate résult of the false imprisonment by Defendant Jones, the Plaintiff has
suffered actual damages in the form of lost earnings and earning potential; degrada,tion of the Plaintiff’s
good name; degradation of the Plaintiff’s reputation; degradation of the Plaintiff’s personal reputation in
the community; and embarrassment, frl ght, humiliation, indignity, and mental pain and sufferihg. '
Furthermore, the Plaintiff has been damaged in these spéciﬁed damages as well as other ACTUAL,
COMPENSATORY apd PUNITIVE damages in an amount to be aétermined by a jury.
FOR A SIXTH‘CAUSE OF ACTION:.
AS TO DEFENDANT JONES
Intentional Infliction of Emotional Distress
37.  The Plaintiff repeats, reasserts, re-alleges and incorporates the allegations c,ontained in
paragraphs one (1) through thirty-seveh (37) as if fully set forth hercin.
38.  The Piaintiff, Lloyd Lash, was improperly, illegally and falsely arrested, without
probable cause oﬁ May 25, 2009 without consideration for Pl;clintiff’ s rights.
39. The Pllaintiff, Lloyd Lash \;vas then improperly and illegally falsely incarcerated until he
was éxonerated of all éharges onvMarch 31,201 1.'
40.  Through the above listed conduct, Defendant Jones intentionally or recklessly inflicted |
severe cmbtional distress on Lloyd Lash, or knew that such distress would likely result from the
harmful and grossly ncgligent conduct.

41.  Defendant Jones® conduct was so extreme and outrageous that it cxceeded all possible

bounds of decency and was furthermore atrocious, utterly intolerable in a civilized society, and
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the emotional distress suffered by Lioyd Lash was so severe that no reasonable person could be
expected o endure it.
42.  Asadirect and pfoximate result of the intentional infliction of emotional distress of
Defendant Jones, Lloyd Lash has suffered gctual damages in the form of lost earnings and
earning potential; degradationlof ;hc Plaintiff's good name; degradation of the Plaintiffs
reputation; degradation of the Plaintiff's personal reputation in the commuﬁity; and
embarrassment, fright, humiliation, indignity, and mental pain and suffering. F urthermore, the
Plaintiff has been damaged in these specified damages as well as other ACTUAL,
COMPENSATORY and PUNITIVE damages in an amount to be determined by a jui’y.
WHEREFORE, the Plaintiff Lloyd Lash prays for a judgment against each and every
defendant in a sum sufficient to compensate him for all ACTUAL and CONSEQUENTIAL
damages that she has suf’ ferc;i, for such PUNITIVE damages that a jury may reasonably award
against Defendant Jones individually, for the costs of this action o be taxed against each and

every defendant, and for such other relicf as the Court deems just and proper.

Respectfully submitted,

Jerry L. Finn qu1 )'f 2
Stephame R F ardo, Esquire
THE FINNEY LAW FIRM, INC.
2117 Park Street .
Columbia, South Carolina 29201
Phone: (803) 254-7408 |

Fax: (803) 254-1941
Attorneys for the Plaintiff

Columbia, South Carolina
March 12, 2013
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STATE OF SOUTH CAROLINA g IN THE COURT OF COMMBEVEREXS. WHlTFIELD
COUNTY OF OCONEE ' CASE NO. 2013-CP-37-00138 CLERK OF COURT
Loyd Lash, MIA8 1 AN1L32
Plaintiff,
V.

AMENDED ANSWER TO THE
AMENDED COMPLAINT ON BEHALF
OF SENECA POLICE DEPARTMENT
AND RORY JONES :

Oconee County Sheriff's
Department, Seneca Police
Department, Detective Rory Jones,

Defendants,

The Defendants, Seneca Police Departmént (“Seneca”) and Rory Jones
("Jones”), herein amending their Answer to the Amended Complaint of the Plaintiff
would respectfully show unto the Court as follows:

1. Deny each and every allegation contained in the Plaintiff's Amended
Complaint not herein admitted, modified or explained.

2. Admit the allegations containéd in Paragraph 1 of the Plaintiff's Amended

Complaint. ) '
3. These Defendants are without sufficient information to form an opinion or

belief as to the allegations contained in Pafagraph 2 of the Plaintiffs Amended
Complaint, and, therefore deny same.

4. - Admit the allegations contained in Paragraph 3 of the Plaintiffs Amended
Complaint.

5. Admlt so much of the allegatlons contamed in Paragraph 4 of the Plaintiff's
Amended Complaint as alleges that Jones is a citizen and resident of Oconee County
and at all times pertinent herein was acting as the agent, servant and/or employee of
Seneca. All remaining allegations contained in said Paragraph are hereby denied.

) _ 6. Admit the allegations ‘contained in Paragraph 5 of the Plaintiff's Amended
Complaint. '
7. Admit the allegations contained in Paragraph 6 of the Plaintiff's Aménded

Complaint.
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8. Admit so much of the-allegations contained in Paragraph 7 of the Plaintiff's
Amended Complaint as alleges that arrest warrants were issued for the arrest of the
Plaintiff. Any remaining allegations contained in said Paragraph are hereby denied.

9. Admit so much of the allegations contained in Paragraph 8 of the Plaintiff's
Amended Complaint as alleges that the Plaintiff was arrested on or about May 25, 2009
and charged with various offenses. The remaining allegations contained in said

Paragraph are denied. ,
10.  Admit the allegations contained in Paragraph 9 of the Plaintiff's Amended

Complaint. .
11. Deny the allegations contained in Paragraph 10 of the Plaintif’s Amended

Complaint. . ,
12. These Defendants are without sufficient information to form an opinion or
belief as to the allegations contained in Paragraph 11 of the Plaintiffs Amended
Complaint and, therefore, deny same. . _ ,

13.  Admit the allegations contained in Paragraph 12 of the Plaintiff's Amended

Complaint.
14. Deny the ailegations contained in Paragraph 13 of the Plaintiffs Amended

-Complaint.

FOR A FIRST DEFENSE
TO THE FIRST CAUSE OF ACTION

15. Inresponding to the allegations contained in Paragraph 14 of the Plaintiffs
Amended Complaint, these Defe_ndants adopt and repeat the allegations contained in
the paragraphs set forth above and incorporate them as part of this defense. All

allegations contained in Paragraph 14 are denied.
16.  Deny the allegations contained in Paragraphs 15 through 20 of the

- Plaintiffs Amended Complaint.

FOR A FIRST DEFENSE
TO THE SECOND CAUSE OF ACTION

17. In reépondihg to the allegations contained in Paragraph 21 of the Plaintiff's
Amended Complaint, these Defendants adopt and repeat the allegations contained in
the paragraphs set forth above and incorporate them as part of this defense. Deny the

allegations contained In Paragraph 21.

2 001t



18. Deny the allegations in Paragraphs 22 through 24 of the Plalntlff'

Amended Complaint.

FOR A FIRST DEFENSE -
TO THE THIRD CAUSE OF ACTION

19. In respondmg to the allegations contained in Paragraph 25 of the Plaintiff's
Amended Complamt these Defendants adopt and repeat the allegations contained in

the paragraphs set forth above and incorporate them as part of this defense. Deny all
allegations contained in said Paragraph. ' o | |
20. 'Deny the allegations contained in Paragraphs 26 and 27 of the Plaintiff's

Amended Complaint.

" FOR A FIRST DEFENSE
TO THE FOURTH CAUSE OF ACTION

21.  In responding to the allegations contained in Paragraph 28 of the Plaintiff's

Amended Complaint, these Defendants adopt and repeat the allegations contained in ‘

the paragraphs set forth above and incorporate them as part of this defense.
22, Deny the allegatlons contained in Paragraphs 29 through 32 of the Plaintiffs

Amended Complaint.

- FOR A FIRST DEFENSE
- TO THE FIFTH CAUSE OF ACTION

23.  In responding to the allegations contained in Paragraph 32 (sic) (Plaintiff
has two paragraphs designated Aas Pa‘ragraph 32 in the Amended Complaint) of the
Plaintiffs Amended Complaint, these Defendants adopt and repeat the al’legations
contained in the paragraphs set forth above and incorporate them as part of this

defense.
24, Deny the allegations contamed in Paragraphs 33 through 36 of the Plamtlff's

Amended Complaint. ' x N

FOR A FIRST DEFENSE
TO THE SIXTH CAUSE OF ACTION

25.  Inresponding to the allegations contained in Paragraph 37 of the Plaintiff's
Amended Complaint, these Defendants adopt and repeat the 'allegations contained in
the paragraphs set forth above and incorporate them as part of this defense.

1
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26.  Deny the allegations contained in Paragraphs 38 through 42 of the Plaintiffs

Amended Complaint.

FOR A SECOND DEFENSE
TO ALL CAUSES OF ACTION

27.  These Defendants adopt and repeat the allegations contained in the
paragraphs set forth above and incorporate them as part of this defense.

28.  Thése Defendants would show that the Plaintiff's Amended Complaint fails
to state facts sufficient to constitute a cause of action against these Defendants and that
the alleged claim for relief so stated in said Amended Complaint fails to state a claim upon
which relief can be granted and, therefore, said claim for relief should be dismissed
pursuant to Rule 12(b)(6) of the S.C. Rules of Civil Procedure.

FOR A THIRD DEFENSE
-JO ALL CAUSES OF ACTION

_ 29.  These Defendants adopt and repeat the allegations contained in the
paragraphs set forth above and incorporate them as part of this defense. |

- 30. These Deféndants plead the provisions of the S.C. Tort Claims Act, S.C.
Code §15-78-10, et éeq., (1976, as amended), inCluding all of the immunities, limitations
and defenses granted or preserved by the Act. | '

FOR A FOURTH DEFENSE
TO ALL CAUSES OF ACTION

31. These Deféndants adopt and repeat the allegations contained in the
paragraphs set forth above and incorporate them as part of this defense.

32.  These Defendants would show that any causes of action in favor of thé
Plaintiff against these Defendants, if any, are barred by the passage of time and the
applicable Statute of Limitations under the laws of the State of South Carolina.

FOR A FIFTH DEFENSE
TO ALL CAUSES OF ACTION

33.  These Defendants adopt. and repeat the allegations contained in the
paragraphs set forth above and incorporate them as part of this defense.
34.  The Defendants plead the doctrine of sovereign immunity as a complete

bar to the Plaintiff’s action.

4 | 0013



~ FOR A SIXTH.DEFENSE
TO ALL CAUSES OF ACTION

35. These Defendants adopt and repeat the allegations contained in the

paragraphs set forth above and inCorpeiate them as part of this defense.

36. The Defendants would show that all times relevant hereto they did not
perform any acts or fail to perform ény acts in bad faith, in a malicious manner, with
corrupt motives or with deliberate indifference to the rights of the Piaintiff and, therefore,

are immune from suit.

FOR A SEVENTH DEFENSE -
TO ALL CAUSES OF ACTION

37. These Defendants adopt and ‘repeat the allegations contained .in the

paragraphs set forth above and incorporate them as part of this defense.
38. Any and all actions taken in this matter by Jones were done within the

course and scope of his official duty and, consequently, the Plaintiff is barred from

bringing a suit against Jones individually.

FOR AN EIGHTH DEFENSE
TO ALL CAUSES OF ACTION

39. These Defendants adopt and repeat the allegatlons contained in the

paragraphs set forth above and mcorporate them as part of this defense.
40. That even if the Defendants were negligent, grdssly negligent, reckless,

-willful and wanton, which is denied but admiited solely for the purpose of this defense, the
Plaintiff was also negligent, grossly negligent, reckless, willful and wanton and the
negligence, gross negligence, recklessness, willfulness and wantonness of the Plaintiff
was more than 50% df the direct and proximate ca‘useof the accident and injuries a-nd
damages complained of and, therefore, the Plaihtiff is bened from any recovery from these
Defendants. | | |

41.  Alternatively, the Defendants would show that in the event the Plaintiff's
negligence, gross negligence, reckle‘ssness,- willfulness or wantonness is determined to
have been fifty percent (50%) or less of the direct and preximate cause of the accident
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and injuries and damages, if any, any recovery by the Plaintiff should be reduced by the

percentage of the Plaintiff's negligence, gross negligence, recklessness, willfulness and

wantonness.

FOR A NINTH DEFENSE
TO ALL CAUSES OF ACTION

42.  These Defendants adopt and repeat the allegations contained in the
paragraphs set forth above and incorporate them as part of this defense.

43. At all times relevant thereto, the mdlwdual Defendant, Jones, was a
governmental official engaged in the performance of his official dutles performing
discretionary functions and actions which would reasonably have been thought
consistent with the rights of the’ Plamtlff and of which he is alleged to have violated.

Therefore Jones is entitled to immunity from suit as a matter of law.

FOR A TENTH DEFENSE
TO ALL CAUSES OF ACTION

44, These Defendants ‘adopt and repeat the allegations contained in the
_ paragraphs set forth above and mcorporate them as part of this defense.,

45. The Defendants plead all statutory, regulatory, - and/or common law -
authorizations and privileges as a complete defense and bar to any and all of the

Plaintiff's Amended Complaint.

FOR AN ELEVENTH DEFENSE
TO ALL CAUSES OF ACTION

46. These Defendants adopt and’ repeat the allegations contained in the

paragraphs set forth above and incorporate them as part of this defense.
47. The Defendants would show that they were not hable under any
circumstances for punmve damages under S.C. Code Ann. §15- 78 -120(b).

FOR A TWELFTH DEFENSE
TO ALL CAUSES OF ACTION

48. These Defendants adopt and repeat the allegations contained m the
paragraphs set forth above and incorporate them as part of this defense.
49.  The Plaintiff's action is barred by the public duty rule.”
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WHEREFORE, having fully answered the Amended Complaint of the Plaintiff
herein, the Defendant prays that the Plaintiff's Amended Complamt be dismissed and

for such other and further relief as the Court deems just and proper.

1805 North Boulevard (29621 )
- Post Office Box 259
Anderson, SC 29622
(864) 226-1910 .
SR (864) 226-1931 (fax) .
oyth Carolina oL Attorneys for Defendant, Seneca Police-
Date: 9} 3=/20)3 Department and Rory Jones

Anderson,

The Defendant here y demands a trial by jury.

Q. Fa, L

/AR

CETTWY T 4w e
LYNOS 40 Y19
Q1312LIHM H ATYIA3E
0S ‘33000 03714

7 | | 0016



STATE OF SOUTH CAROLINA

COUNTY OF OCONEE
Lioyd Lash,
Plaintiff,

Oconee County Sheriff's
Department, Seneca Police
Department, Detective Rory Jones,

Defendants,

Rl M N T e g S e e

IN THE COURT OF COMMON PLEAS

CASE NO. 2013-CP-37-00138

MOTION FOR SUMMARY
JUDGMENT ON BEHALF OF

AND DETECTIVE RORY JONES

"~ SENECA POLICE DEPARTMENT

YOU WILL PLEASE TAKE NOTICE that the Defendants, Seneca Police Department and
Detective Rory Jones, by and through their unde‘rsigned counsel, hereby moves this Court,

pursuant to Rule 56 of the South Carolina Rules of Civil Procedure, for an order granting

Summary Judgment in favor of these Defendants. This motion is based upon the grounds

that the pleadings, depositions, Answers to Interrogatorieé and admissions on file, together

with affidavits, if any, show that there is no genuine issue as to any material fact as to the

Plaintiff's claims, and that, therefore, this Defendant, is entitled to judgment as a matter of

law. This Motion is further based upon such authority as will be set forth in the Memorandum

that will be filed in support of the Motion.

Date: _ /o//-,lz/j |

Lotan, Jolly & Smith, LLP

Respectfully Submitted,

N A PN
Jaj 0 l,fs' D. Jdlly, Jr.fl

Post Office Box 259

Anderson, SC 29621

(864) 226-1910

(864) 226-1931 (fax)

Attorney for Defendants, Seneca Police
Department and Detective Rory Jones
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STATE OF SOUTH CAROLINA
COUNTY OF OCONEE

Lloyd Lash,
Plaintiff,
V.

Oconee County Sheriff's
Department, Seneca Police

Department, Detective Rory Jones,

Defendants,

IN THE COURT OF COMMON PLEAS

CASE NO. 2013-CP-37-00138

CERTIFICATE OF SERVICE

The undersigned does hereby certify that he is one of the attorneys for the
Defendants, Seneca Police Department and Rory Jones, in the above-entitled action; that
he has this date served a copy of the Motion for Summary Judgment on behalf of Seneca
Police Department and Detective Rory Jones upon the Plaintiff by depositing the said copies

in the United States Mail, addressed as follows:

Jerry L. Finney
Stephanie R. Fajardo
Finney Law Firm, Inc.
2117 Park Street
Columbia, SC 29201

Victor McDade

Doyle Tate & McDade
Post Office Box 2125
Anderson, SC 29621

Anderson, South Carollna

LOG"';,‘ JI% J.LLY & SMITH L. L P.

1 & ,5.-, North Boulevard (29621)
Post Office Box 259
Anderson, SC 29622

(864) 226-1910

(864) 226-1931 (fax)
Attorneys for Defendant, Seneca Police
Department and Rory Jones

0018



Defendants,

nONONE .
STATE OF SOUTH CAROl,éEr LE EYO}T 0‘55 lgf'F? HE COURT OF COMMON PLEAS
COUNTY OF OCONEE CLERK O‘F C'OU R E NO. 2013-CP-37-00138
Hoyd Lash, U FEB 20 PN 2 49
Plaintiff, )
)
2 )
) MEMORANDUM IN SUPPORT
Oconee County Sheriff's ) OF MOTION FOR SUMMARY
Department, Seneca Police ) JUDGMENT BY DEFENDANTS,
Department, Detective Rory Jones, ) SENECA POLICE DEPARTMENT
) AND DETECTIVE RORY JONES
)
)

The Defendants, Seneca Police Department (“Seneca”) and Detective Rory Jones
(“Jones”), have moved this Court for an Order granting summary judgment in their favor
on all causes of actions raised against them in the above captioned matter. These
Defendants submit this memorandum in support of such motion.

BACKGROUND

Arthur Roberts was murdered in the City of Seneca on February 10, 2004. On
May 25, 2009, the Plaintiff was arrested pursuanf to warrants issued by the Municipal
Court for the City of Seneca for murder (Exhibit 1), attempted robbery while arrﬁed with
a deadly weapon (Exhibit 2), and possession of a weapon while in the commission of a
crime (Exhibit 3). The Plaintiff was acquitted of these charges on March 31, 2011.

This suit was initially filed against Rory Jones and the Oconee County Sheriff's Office
on February 20, 2013. Seneca was added as a Defendant in the Amended Complaint
on March ‘15.' 2013.

The Complaint contains six (6) causes of action: malicious prosecution, abuse of

process, negligence, false arrest, false imprisonment and intentional infliction of
A
1 .
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emotional distress. Seneca and Jones timely answered denying the material
allegations of the Plaintiff's Complaint and raising a number of defenses. These
Defendants have moved for summary judgment as to all allegations made by the
Plaintiff on the grounds set forth below.

ARGUMENTS AND AUTHORITIES

l The Statute of Limitations bars all of Plaintiff's claims except
_m_alicious prosecution.

The South Carolina Tort Claims Act is the exclusive remedy for any tort
committed by a governmental entity or its employees. S.C. Code Ann. §15-78-70(a)
(1976, as amended). The statute of limitations applicable to this lawsuit is two years.
S.C. Code Ann. §15-78-100 (1976, as amended) unless a verified claim is filed, which
extends the period to three (3) years. Since no verified claim waé filed, the two year
statute applies. Even if a verified claim had been filed or ‘the Tort Claims Act did not
apply, the regular Statute of Limitations would be three years under S.C. Code Ann.
§15-3-530 (41976, as amended) and still would have run before this suit was filed.

With respect to the accr'ual of a cause of action under the Tort Claims Act, “the
statute of limitations begins to run when the Plaintiff should know that he might have a
potential claim against another, not when he develops a full blown theory of recovery.”
Joubert v. S.C. Department of Social Services, 341 S.C. 176, 190, 634 S.E. 2d 1,8 (SC
App. 2000). S.C. Code Ann. §1 5-78-110(a). The date on which discovery should
have beeﬁ made is an objective, not subjective question. Kruetner v. David, 320 S.C.
283, 465 S.C. 2d 88 (1995). “A cause of action accrues when the Plaintiff posse;sses
sufficient facts about the harm done to him that reasonable inquiry will reveal his cause

of action.” Brooks v. City of Winston Salern, N.C., 85 F 3d 178 (4" Cir. 1996) (quoting
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SUOMPAEUSY

Nasim v. Warden, Md. House of Correction, 64 F 3d 951 (4™ Cir. 1995) (en banc), cert.
denied 516 US 1177 (1996). Since Plaintiff knew of his arrest on May 25, 2009, the
statute of limitations began to run on such date. Therefore, the Plaintiff's two year time
period for filing suit expired on Méy 25, 2011. As Plaintiff did not file his initial suit in this
matter until February 20, 2013, the Defendants are entitled to summary judgment based
upon the statute of limitations as to all causes of action pled by the Plaintiff with the
exception of malicious pfosecution. Defendants concede for purposes of this motion
that since one of the elements Plaintiff must prove to establish malicious prosecution is
fermination in the Plaintiff's favor, the statute arguably did not start to run until March 31,
2011, when the Plaintiff was acquitted. However, malicious prosecution, along with all

of the other causes of action, is barred by the conclusive existence of probable cause.

2. All of the Defendants’ causes of action, including malicious
prosecution, are barred by the existence of probable cause as a

matter of law.

If these Defendants had probable cause to arrest the Plaintiff, all o\f the Plaintiff's
causes of action are barred. Malicious prosecution, abuse of process, false arrest, and
false imprisonment all require the lack of probable cause as one of their elements. See
McBride v. School District of Greenville County, 389 SC 546, 698 SE 2d 845 (SC App.
2010); Jordan v. Deese, 317 SC 260, 452 SE 2d 838 (1995); Jones by Robinsbn V.
Winn-Dixie Greenville, inc., 318 SC 171, 456 SE 2d 429 (SC App. 1995); Wortman v.
Spartanburg, 310 SC 1, 425 SE 2d 18 (1992). Assuming probable cause, there would
be no breach of any duty by the Defendants to the Plaintiff so as to preclude

negligence. Likewise, there would be no wrongful intentional infliction of emotional
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distress if the Defendants acted pursuant to probable cause. In this case, probable
cause is clearly established as a matter of law.

First, the Plaintiff was arrested pursuant to warrants issued by the municipal
court for the City of Seneca. The Fourth Amendment to the U.S. Constitution precludes
the issuance of a warrant in the absence of showing of probable cause. 5 Am. Jur.
Second Arrest §16. Therefore, the fact that the municipal court Judge issued arrest
warrants for the Plaintiff is prima facia evidence that probable cause existed for his
arrest.

Second, the Oconee County Grand Jury returned true bill indictments against the
Plaintiff on all three (3) of the charges for which warrants were issued (Exhibit 4). State
and federal courts héve consistently held a true bill of indictment is prima facia evidence
of probablé cause. McBride v. School District of Greenville County, 389 SC 546, 698
SE 2d 845 (SC App 2010); Kinton v. Mobile Home Industries, Inc., 274 SC 179, 262
SE2d 727 (1980); Durham v. Horner, 690 F 3d 183 (41" Cir. 2012); Gerstein v. Pugh,
420 US 103 (1995). In Durham, the Fourth Circuit stated, “it has long since been settled
by the Supreme Court that ‘an indictment, fair upon its face, returned by a properly
constituted grand jury,’ conclusively determines the existence of probable cause.” Id at
189. (citing Gerstein v. Pugh, 420 US 103, 117 n. 19 (1975)).

Finally, in the criminal trial of this case, the defense made a motion at the
conclusion of the evidence for a directed verdict on the basis of insufficiency of the
evidence that the Plaintiff was guilty of any charges. The Court denied that motion and
stated “there is more than enough evidence for the jury to decide.” (Exhibit 5). This

affirmed the finding of probable cause necessarily found when the Judge issued the
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warrants and conclusively decided by the grand jury when it returned its indictment. For
all of these reasons, as a matter of law, probable cause existed for the Plaintiff's arrest
in this case. Therefore, all of the Plaintiff's causes of action are barred and the

Defendants are entitled to summary judgment as a matter of law.

3. The Tort Claims Act prohibits the Plaintiff's cause of action for
intentional infliction of emotional distress.

The South Carolina Tort Claims Act does not waive sovereign immunity for the
tort of intentional infliction of emotional harm/ emotional distress. Section 15-78-50
states:

. Any person who may suffer loss proximately caused by a tort of the

state, an agency, a political subdivision, or a governmental entity,

and its employee acting within the scope of his official duty may file

a claim as herein after provided. (Emphasis added).

Section 15-78-30(f} 6f tﬁe South Carolina Tort Claims Act specifically states that
a "loss” does not include the intentional infliction of emotional harm. See Wilkes v.
Young, 28 F 3d 1362 (4™ Cir. 1994) (stating in footnote 4 that “The South Carolina Tort
Claims Act would appear to preclude recovery for any loss resulting from intentional
infliction of emotional harm”). Therefore, the City of Seneca and Jones cannot be sued
for intentional infliction of emotional distress.

In addition, with respect to Seneca, S.C. Code Ann. §15-78-60(17) states that
govemmental entities are not liable for “employee conduct outside the scope of his
official duties which constitutes actual fraud, actual malice, intent of harm, or a crime
involving moral turpitudé." The tort of intentional infliction of emotional distress includes

intent to harm. Therefore, the South Carolina Tort Claims Act bars such cause of action

against the City of Seneca.
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CONCLUSION

For all of the reasons set for the above, these Defendants are entitled to

summary judgment as to all claims made by the Plaintiff.

Anderson Cpunty, South Carolina

Date:

A7 /1Y
7

LOGAN, JOLLY & SMITH, L.L.P.

Y7,

es D. Jolly, J
5 North Boulevard
Post Office Box 259
Anderson, SC 29622
(864) 226-1910
(864) 226-1931 (fax)
Attorneys for Defendants, Seneca
Palice Department, Detective
Rory Jones
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EXHIBIT oy D

ARRES. .+/ARRANT % STATE OF SOUTH CARDLivA ) S Atiomey Goneral ()
2orit 21, 2003 i
J-45241 6 3 1_ D County/ @ Municipafity of X AFFIDAVIT fﬂﬁ B %
STATE OF SOUTH CAROLINA , SENECA - )
L Personally appeared before me the affiant JONES, RORY who
':] County/ NMEUE';'pa"W of being duly swern deposes and says that defendant LASH, LLOYD ANDREW
did within this county and stale on (02/10/2004 violate the criminal taws of the
THE STATE State of South Carolina (or ordinance of D County/ Municipality of SENECA )
against in the following particulars:
9 DESCRIPTION OF OFFENSE:
MURDER - 16-3-10
LASH, LLOYD ANDREW | further state that there is probable cause to believe that the defendant named above did commit
Address: 2201 TWO NOTCH RD the crime set forth and that probable cause is based on the following facts:
LEXINGTON SC 29072 THE DEFENDANT, LLOYD ANDREW LASH, DID WITH MALICE AFORETHQUGHT CAUSE THE DEATH OF ARTHUR
o 03-667-8772 SSN: 24 ROBERTS. THIS DID OCCUR AT 517 LIVINGSTON CIRCLE WITHIN THE CITY OF SENECA AND THERE IS AWRITTEN
8772 + 248652853 REPORT ON FILE WITH THE SENECA POLICE DEPARTMENT, CASE NO. 04000529..
Se. _ Race: B Height Weight:
DL State: SC oL# 101289829
DoB: 10/18/1986 Agency ORi #: SC0370100
Prosecuting Agency: CITY
Prosecuting Officer: RORY JONES
Offense: MURDER - 16-3-10
Offense Code: .
Code/Ordinance Sec. 16-3-10
Signature of Affiant ___/"'
This warrant is CERTIFIED FOR SERVICE in the .
STATE OF SOUTH CARGLINA ) | Addnts Aftress—Z05 N DEPOT ST
County/ Municipality of SENECA, SC ~
OCONEE / SENECA . The Accused D County/ { A | Municipality of } | "Atfiant's Telephone 864-885-2718
is to be arrested and brought before me tc be SENECA )
dealt with according lo law. ARREST WARRANT
(LS. TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
Bignature of Judge e It appearing from the above affidavit that there are reasonable grounds to believe that
on 02/10/2004 defendant LASH, LLOYD ANDREW
Da.. did violate the criminal laws of the State of South Carofina (or ordinance of
RETURN D County/ @ Municipality of SENECA } as set forth below:
DESCRIPTION OF OFFENSE:

A copy of this arrest warrant was delvered to

MURDER - 16-3-10

defendant

en

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said
defendant and bring him or her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to
the defendant at the time of its execution , or as soon thereafter as is practicable,

Signature of Constable/Law Enforcement Officer

Sworn to and subscribed beforg me )
RETURN WARRANT TO: on . DL L . y Judge's Address 225 E. N. 1ST STREET -
’ ‘ @ s ) SENECA SC 29678 o
DANNY SINGLETON : - . :
Signafire of IssoTaglidige ) Judge's Telephone 864-885-2731
225 E. N. 1ST STREET . . .. __
Judge Code: 421 ) Issuing Court: D Maqistrate Municipal D Circuit

SENECA SC 29678
AUDIT COPY



= b,
EXHIBIT
ARRE.. . WARRANT 3 STATE OF SOUTH CARULINA ) » € Algnoy General o
21, 2003
J'45241 7 g 2 D County/ Municipality of ) AFFIDAVIT @@pv&mﬂa o
STATE OF SOUTH CAROLINA SENECA ) o
o Personally appeared before me the affiant JONES, RORY who OO
[:] County/ @xggz"wl"y of being duly sworn deposes and says that defendant LASH, LLOYD ANDREW
did within this county and state on 02/10/2004 violate the criminal laws of the
THE STATE State of South Carolina (or ordinance of || County’ [X]Municipalityof SENECA )
aqainst in the following particulars: '
9 DESCRIPTION OF OFFENSE:

LASH, LLOYD ANDREW
Address: 2201 TWQO NOTCH RD

LEXINGTON SC 29072

: 803-667-8772 SSN: 248652853
S Race: B _ Height: Weight:
OL State: SC  DL# 101289829
poB: 10/18/1986 Agency ORI #: SC0370100
Prosecuting Agency: CITY
Prosecuting Officer: RORY JONES
Offense: ATTEMPTED ROBBERY WHILE
Offense Code:

Code/Ordinance Sec. 16-11-330

This warrant is CERTIFIED FOR SERVICE in the

County/ @ Municipality of
OCONEE / SENECA . The Accused

is lo be arrested and brought before me to be
dealt with according to law.

(LS.}

Signalure of Judge

RETURN

A copy of lhis amest warrant was delivered to
defendant

on

Signature of Constable/Law Enforcement Officer

RETURN WARRANT TO:

DANNY SINGLETON
225 E. N. 1ST STREET
SENECA SC 29678

ATTEMPTED ROBBERY WHILE ARMED WITH DEADLY WEAPON - 16-11-330

| further state that there is probable cause to believe that the defendant named above did commit

the crime set forth and that probable cause is based on the following facts:

THE DEFENDANT, LLOYD ANDREW LASH, WHILE ARMED WITH A GUN, DID ATTEMPT A LARCENY BY POINTING A GUN
AT ARTHUR ROBERTS AND DEMANDING MONEY, BY USE OF THREAT OR FORCE. THIS DID OCCUR AT 517
LIVINGSTON CIRCLE WITHIN THE CITY OF SENECA. THERE 1S A WRITTEN REPORT ON FILE WITH THE SENECA POLICE
DEPARTMENT, CASE NO. 04000529.

Signature of Affiant éﬁg

STATE OF SOUTH CAROLINA ) Afffants adSress—2U5 N DEPOT ST
SENECA SC

[ countyr [X] Municipaiity of } | “Affiants Telephone 864.885.2718

SENECA )

ARREST WARRANT
TO ANY LAW' ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE Of THIS COUNTY:
It appearing from he above affidavit that there are reasonable grounds to believe that

on 02/10/2004 defendant LASH, LLOYD ANDREW

did violate the criminal laws of the State of South Carolina (or ordinance of

[ countyi [X] municipatity of  SENECA ) as set forth below;
DESCRIPTION OF OFFENSE:

ATTEMPTED ROBBERY WHILE ARMED WITH DEADLY WEAPON - 16-11-330

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said
defendant and bring him or her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered tc
the defendant at the time of its execution , or as soon thereafter as is practicable.

Sworn to gnd subscribed before me
Judge's Address 225 E. N. 1ST STREET

SENECA SC 29678
Judge's Telephone 864-885-2731

Issuing Court: [] Magistrate Municipal D Circuit

Signature of Issui udge
Judge Code: 421

AUDIT COPY

[ . " )



ARRE. . #ARRANT EXHlBrr
J-452418 i 3

STATE OF SOUTH CAROLINA

D County/ @ Municipality of
SENECA

THE STATE

against

LASH, LLOYD ANDREW
Address: 2201 TWO NOTCH RD

LEXINGTON SC 28072
P 3803-667-8772 SSN: 248652853
S _Race: B Height: Weight:
DLsate: SC  DL#: 101289829
DOB: 10/18/1986 Agency ORI #: SC0370100
Prosecufing Agency: CITY
Prosecuting Offices: RORY JONES
Offense: POSS. WEAPON WHILE IN

Offense Code: 549

Code/Ordinance Sec. 16-23-4G0

This warrant is CERTIFIED FOR SERVICE in the

County/ D Municipality of
QCONEE The Accused

is 1o be amested and brought before me to be
dealt with according to law.

(L.S.)

Signature of Judge
D.

RETURN
A copy of this arrest warrant was delivered to
defendant

on

Signature of Constable/Law Enforcement CHiicer

RETURN WARRANT TO:

DANNY SINGLETON
225E. N. 1ST STREET
SENECA SC 29678

STATE OF SOUTH CARLLINA ) Ié:
D County/ [X] Municipality of ) AFFIDAVIT o
SENECA )y P
Personally appeared before me the affiant RORY JONES who '

being duly sworn deposes and says that defendant LASH, LLOYD ANDREW
did within this county and state on  (2/10/2004 C : violate the criminal laws of the

D County/ Municipality of SENECA )

State of South Carolina (or ordinance of
in the following particulars:

DESCRIPTION OF OFFENSE:

POSS. WEAPON WHILE IN COMMISSION OF CRIME - 16-23-490

| futher state that there is probable cause to believe that the defendant named above did commit
the crime set forth and thal probable cause is based on the following facts:

THE DEFENDANT, LLOYD ANDREW LASH, DID POSSESS A FIREARM WHILE IN COMMISSION OF A VIOLENT CRIME
(MURDER AND ATTEMPTED ARMED ROBBERY). THIS DID OCCUR AT 517 LIVINGSTN CIRCLE WITHIN THE CITY OF
SENECA AND THERE IS A WRITTEN REPCRT ON FILE WITH THE SENECA POLICE DEPARTMENT, CASE NO. 04000529,

Signalture of Affiant

STATE OF SOUTH CAROLINA )} Atfiants-Address—27E E. N. 1ST STREET
SENECA SC 29678

[ countyr [X] municipaiity of } | Affiants Telephone B864-885-2731

SENECA )

ARRESTWARRANT
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
It appearing frem the above affidavit that there are  reasonable grounds o believe Lhat

on (2/10/2004 defendant { ASH LLOYD ANDREW
did violate the criminal laws of the State of South Garolina (or ordinance of

D County/ El Municipality of SENECA
DESCRIPTION OF OFFENSE:
POSS. WEAPON WHILE IN COMMISSION OF CRIME - 16-23-490

) as set forth below:

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said
defendant and bring him or her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to
the defendant at the time of its execution , or as soon thereafter as is practicable.

Sworn to and subscribed before me
A3 oy Judge's Address 225 E. N. 1ST STREET

SENECA SC 29678
Judge's Telephone 864-885-2731

D Magistrate '

)
)
sy )
)
)

Municipal || Circuit -

{ssuing Court:

Judge Code: 421
AUDIT COPY



EXHIBIT

14

STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF Oconee )

At a Court of General Sessions, convened onAUG 2 4 2009 , the Grand Jurors of
Oconee County present upon their oath:

Murder

That Lloyd Andrew Lash did in Oconee County, on or about the February 10, 2004,
unlawfully and with malice aforethought cause the death of Arthur Raberts by shooting
the victim with a handgun and that the victim did die in Oconee County as a proximate
result thereof. This is in violation of §18-3-10 of the South Carolina Code of Laws

(1976) as amended.

Possessijon of a Weapon During the Commission of a Violent
Crime

That Lloyd Andrew Lash, did in Oconee County on or about February 10, 2004, while
committing the crime of Murder, a crime of violence, have in his possession a pistol, all

in violation of Section 16-23-480, Code of Laws of South Carolina, (1876, as amended).

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

DR PO

ASSISTANT SOLICITOR
77" 028




State of South Carolina )Court of General Sessions
YIndictments Nos: EXHIBIT T
County of Oconee )2008-GS-37-01024,
) 2009-6S-37-01025

State of South

)
Carolina, )
)
Plaintiff, ) Partial Transcript of
) Record: _
-VSs- ) Motion for Directed Verdict
) and Court's Ruling on
Lioyd Lash, ) Motion during Triail
)
Defendant. )
)

March 30, 2011
Walhalla, South Carolina

B e f or ey

The Honorable R. Lawton McIntosh, Judge,

A ppearance s;

David Rhys Wagner, Jr., Esgqg.
Assistant 10th Circuit Solicitor
Attorney for the State

W. Wilson Burr, Esq.
Attorney for the Defendant

Robin Sue Hild, FCRR, RPR
Circuit Court Reporter
Post Office Box 9
Walhalla, SC 29691
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ARREST WARRANT NUMBER
J452417_ -

/ACTION OF GRAND JURY

P N T _ F

ate:

< 3/31/))

.éér‘eper's'obn of Petit Jury

DOCKET NO. 2009GS37 0 I O 25

The State of South Carolina

County of Oconee

COURT OF GENERAL SESSIONS

AUG 2 4 2008

=1,

A _fetm
THE STATE
VS.
Lloyd Andrew Lash
o DRW

Indictment for

ATTEMPTED ARMED, OR ALLEGEDLY ARMED,
ROBBERY

SC Code: 16-11-0330(B)
CDR Code: 0026

D OCOMEE.SC @B
BES'}ELRELY W, WHUTTIELD
CLERK OF COURT

008 UG 24 P 2 39
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Index

Witnesses

No witnesses were called.

Defense Motion for Directed Verdict
Court's Ruling on Motion for Directed Verdict

Certificate of Court Reporter

Exhibits

No. Description 1d.

No exhibits were introduced.
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State v. Lash -- Trial -- March 30, 2011 -- Motion for Directed Verdict

** Start of Requested Partial Certified Transcript **
(Whereupon, the following occurred outside the
presence of the Jury at approximately 10:21 a.m.)
THE COURT: Al11 right, Mr. Burr. Any Motions?

MR. BURR: Yes, Your Honor. The Defense would move
for a Directed Verdict. There's been no evidence placed
into evidence that would indicate Mr. Lash is guilty of
any of these charges.

THE COURT: A1l right. I'm gonna deny your motion.
I think there is good evidence to indicate -- there is
more than enough evidence for the Jury to decide.

** End of Requested Certified Portion of Transcript **
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State v. Lash -- Trial -- March 30, 2011 -- Motion for Directed Verdict

Certificate of Court Reporter

I, the undersigned, Robin Sue Hild, FCRR, RPR,
0fficial Court Reporter fOr the Tenth Judicial Circuit
of the State of South Carolina, do hereby certify that
the foregoing is a true, accurate and complete requested
portion of the Transcript of Record of the proceedings
had during the trial of the captioned case, relative to
appeal, in the Court of General Sessions for Oconee
County, South Carolina, on the 30th day of March, 2011.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

September 8, 2013

Robin Sue Hild, FCRR, RPR
Circuit Court Reporter
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

: ) TENTH JUDICIAL CIRCUIT
COUNTY OF OCONEE ) DOCKET NO. 2013-CP-37-138
Lloyd Lash, )
) MEMORANDUM IN OPPOSITION
Plaintiff, ) TO DEFENDANTS’ SENECA POLICE
) DEPARTMENT’S AND RORY JONES®
v ) MOTION FOR SUMMARY JUDGMENT
)
Oconee County Sheriff’s Department, )
Seneca Police Department, and Detective )
Rory Jones, )
Defendant. )

Because the Plaintiff has raised a genuine issue of material fact in the above-referenced
case as to Defendaﬁt Jones’.._and Defendant Seneca Police Department’s (hereinafter refeired to
as Defendant Seneca) lack of probable cause for arrest, detainment, and prosecution, as well as to
their entitlement to immunity, Plaintiff opposes Defendant’s Motion for Summary Judgment.

STATEMENT OF THE FACTS

On February 10, 2004, George Arthur “Butch” Roberts was murdered in Oconee County,
South Carolina. Following an investigation of the murder by Defendant Oconee Sheriff’s
Department and -Defendant Seneca, which included interviewing witnesses, neighbors, and
potential suspects’., the case was declared “cold” after sitting for several years unsolved. In hopes
of resolving the éase, Defendant Seneca assigned Defendant Jones to the investigationvof the
case in order to have a “fresh pair of eyes” on the case. No additional evidence was collected or
tested except for'a new statement from a previous suspect to the murder whicﬁ was given to
Defendant Jones five years after the murder on May 18, 2009. Although Defendant Seneca and
Defendant Jones were aware that this statement, the third from this previous suspect, providéd
the only evidence linking Plaintiff to the crime, they chose to not confirm or investigate this

statement and the motives behind the statement which was later determined to be false. Based
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on this false statement, Defendant Seneca and Defendant Jones arrested Plaintiff on the charges
of Attempted Armed Robbery, Possession of a Weapon in the Commission of Violent Crime,
and Murder. At all times relevant to this action, Plaintiff maintained his complete innocence as
to all charges. /;rmed with no further evidence and still refusing to investigate the previous
subject’s third statement which completely changed his story, Defendant Seneca and Defendant
Jones incarcerategi and prosecuted the Plaintiff for almost two years. On March 31, 2011 after a
jury trial, Plaintiff was acquitted of all charges.

STANDARD OF REVIEW

Summary judgment is proper when there is no genuine issue of material fact and the

moving party is entitled to judgment as a matter of law., i_]%j@t_lg!}_pvlgzx»m;y;‘._Ameri'can Tel.And.Tell.
Co., 306 S.C. 101, 410 S.E.2d 537.(1991). Under Rule 56(c) of the South Carolina Rules of
Civil Procedure, the party seeking summary judgment has the initial burden of demonstrating the
absence of a genuine issue of material fact. Id. at 545. In determining whether any triable issues
of fact exist, the evidence and all inferences which can be reasonably drawn therefrom must be

viewed in the ligfit most favorable to the nonmoving party. Summer v. Carpenter, 328 S.C. 36,

492 S.E.2d 55 (1997). Summary judgment is not appropriate where further inquiry into the facts

of the case is desirable to clarify the application of the law. Brockbank v. Best Capital Corp.,
341 S.C. 372, 534 S.E.2d 688 (2000). Summary judgment should not be granted even when
there 1s no dispute as to evidentiary facts if there is disagreement concerning the conclusion to be

drawn from those facts. Moriarty v. Garden Sanctuary Church of God, 341 S.C. 320, 534 S.E.2d

672 (2000). If triable issues exist, those issues must go to the jury; Young.v. South Carolina

Dep’t of Con‘ectigns, 333 8.C. 714,511 S.E.2d 413 (Ct.App.1999).

i
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ARGUMENTS
I. Summary Judgment is not proper at this time due to ongoing discovery.

Plaintiff v:/ould respectfully submit that Defendants® motion for summary judgment
should be continued or held in abeyance until such time as discovery is completed. Although
Plaintiff filed this action in March 2013, discovery has yet to be completed as Plaintiff is still
attempting to take depositions in this matter. As this case is extremely fact intensive and relies
on the actions and knowledge of Defendant Jones as well as Defendant Seneca, through its
employees and agents, it is imperative that Plaintiff be allowed to conduct depositions prior to
Dcfendaﬁls’ beirfg heard its summary judgment motion in order for the Court to have all
necessary and préper evidence. Plaintiff has attempted to notice depositions in this matter but
due to scheduliné issues, holidays, and attorney travel schedules, depositions have not yet taken
place. Plaintiff expects to garner inforglation through these depositions which will present a
clearer picture to the Court as to the facts in issue in this matter. As such, Plaintiff would request
that Defendants’ summary judgment motion be continued or held in abeyance until such time as
discovery is comf')leted'.

II. When vie7wing the evidence in the light most favorable to the Plaintiff, there are
genuine issues of material fact that must be decided by a jury.

.

The entiréty of this case rests on the interpretation of the facts presented, especially in
light of Defenda:nt Seneca and Dcfendant Jones’ behavior in the investigation of the 2004
murder. As demonstrated by the transcript of the Plaintiff’s criminal trial, Defendant Seneca and
Defendant Jones had notice of the lack of evidence linking Plaintiff to the crime as well as to the
unreliability of the last minute statement of a previous subject irnplicatipg Plaintiff prior to

Plaintiff’s arrest as well as long after his arrest through the trial. However, Defendant Seneca

3
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and Defendant Jones continued the arrest and prosecution of the Plaintiff with no probable cause
and no evidence against him, forcing him to spend almost two years in jail and endure a trial in
order to clear his{name and free himself. Due to not only the complexity of the factual dispute
that exists between the Plaintiff and the Defendants, but also the need for judgment of credibility
of the Defendants in their testimony in this matter, this case must be submitted to the jury for a
determination of liability and damages. As such, the Plaintiff opposes summary judgment on all
causes of actions as the facts presented above present genuine _issues of material fact on all
presented causes actions that cannot be avoided. In taking the facts in a light most favorable to
the Plaintiff, Mr. Lloyd Lash was arrested and prosecuted for crimes he did not commit and for
which there was no reliable evidence demonstrating differently. Due to the actions of the |
Defendants, Mr. 'Lash lost not only two years of his life while he was incarcerated, but also
endured emotional distress, lost wages, loss of employment opportunities, stress, and
embarrassment,

(i) Malicious Prosecution and Abuse of Process

It is clear thdt the Plaintiff has articulated a case for malicious prosecution and abuse of
process based on the facts and trial testimony in this matter. “[TJo maintain an action for
malicious prosecution, a plaintiff must establish: (1) the institution or continuation of original

judicial proceedings; (2) by or at the instance of the defendant; (3) termination of such

proceedings in plaintiff's favor; (4) malice in instituting such proceedings; (5) lack of probable

cause; and (6) resﬁlting injury or damage,”’ Parrott.v. Plowden Motor Co... 246 S.C. 318,321, 143

S.E.2d 607. 608 EI 965). Malice is defined as “the deliberate intentional doing of an act without

just cause or exc{lse.” Eaves v. Broad River Elec. Co-op., Inc, 277 S.C. at 479, 289 S.E.2d at

16. Malice may also be inferred from a want of probable cause to institute the prosecution.
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Margolis v. Teletech, 239 S.C. 232, 122 S.E.2d 417, 420 (1961). Huggins v. Winn-Dixie

R

Greenville, Inc., 249 S.C. 206, 209, 153 S.E.2d 693, 694 (1967) details the essential elements of

&

abuse of process as, “first, an ulterior purpose, and second, a willful act in the use of the process
not proper in the regular conduct of the proceeding.”

It is undisputed that the Defendan'ts participated in the institution and continuation of the
proceedings against the Plaintiff in their arrest and detainment of the Plaintiff for charges he was
later acquitted of by a jury of his peers. It is also undisputed that the Plaintiff was fully
acquitted of the charges and the arrests expunged off of his record. Based on these undisputed
facts, this element of the proceeding being adjudicated in Plaintiff’s favor is satisfied. Finally, it
is undisputed thai% Plaintiff has endured emotional and monetary damages due to his unlawful
arrest and incarcération. Plaintiff was arrested and detained for almost two years of his life,
preventing him from enjoying even the simplest of pleasures and causing him to be denied job
opportunities, employment and wages to assist in providing for his family. Additionally Plaintiff
spent two years away from his family, alone in a jail cell while the community discussed the
horrific nature 01" his alleged crimes. Throughout this time Plaintiff was enduring st.ress,
embarrassment, anxiety, and other emotional distresses. Even if Defendants were té dispute
Plaintiff’s damagi:s, any arguments about the validity of damages would constitute a genuine
issue of material i!'fact and should be presented to the jury. As such, Plaintiff would argue that,
even if the Courtlﬁnds a dispute regarding the elements of malicious prosccﬁtion, when taken in
a light most favorable to the Plaintiff, there exists a material issue of genuine fact and the issue
must be submitted to a jury.

Regarding_i the issues of malice and lack of probable cause in the institution of the

proceedings, review of the facts and circumstances of the charges in question demonstrate that

IR
¥

L

0033



T

Defendant Jones and Defendant Seneca had no probable cause whatsoever for the arrest or the
incarceration of Plaintiff. South Carolina supports the contention that the malice requirement
can be satisfied through want of probable cause, allowing for both remaining elements of
malicious prosecution to be satisfied through the Defendants’ failure to have probable cause for

the arrest and incarceration. Margolis v. Teletech, 239 S.C. 232, 122 S.E.2d 417, 420 (1961).

Additionally, as ;:liscussed in detail above, Defendant Jones and Defendant Seneca refused to
take necessary steps to properly investigate the statement given by a previous suspect implicating
the Plaintiff. In addition, based on the transcript of the Plaintiff’s criminal trial, there is a serious
question of as to the truthfulness of the Defendants’ investigation. As the main issue in question
is the facts within the Defendants’ purview’ pointing to the Plaintiff as a viable suspect, the
existence of evidence questioning the honesty of the Defendants’ causes their credibility, an
issue which courts demand the july make a decision regarding, to also come into question and
forms a genuine issue of material fact. It is also apparent through the evidence, taken in a light
most favorable t(: the Plaintiff, that with the severe lack of evidence against Plaintiff, that the
decision to ‘continue on with the arrest and incarceration of Mr. Lash finds its basis in malice,
fraud, or intent to harm. Upon a cursory review of the background, previous statements, and
circumstances surrounding these charges and the statement given by Mr. Andrew Holland,
previous suspect 1n the murder of Butch Roberts, it is obvious and clear that this demonstrates
not only a lack of 'probablc causc but also a definite decision of malice, fraud or intent to harm.
Therefore, when WT/iewing all of the evidence in a light most favorable to the Plaintiff, the Plaintiff

has articulated a’complete case for malicious prosecution and Defendants’ summary judgment

motion should beidenied.

P
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In examining the Plaintiff’s cause of action for abuse of process, the same arguments
articulated above*would apply. An examination of the transcript of Plaintiff’s criminal trial
demonstrates a genuine issue of material fact as to Defendant Jones’ purpose in continuing this
action against Plaintiff even without the necessary evidence. As there existed no probable cause
to arrest, incarcerate and prosecute Plaintiff, the motives of Defendants, especially Defendant
Jones appears toﬂ be based solely in malice, fraud, or other ulteriér and improper purposes.
Furthermore, as supported by the transcript, Defendant Jones assisted in withholding information
such as statements and witness information from the Plaintiff and Plaintiff’s counsel in
furtherance of his improper purpose. As such, when viewing all of the evidence in a light most
favorable to the Iélaintiff, the Plaintiff has articulated a complete case for abuse of process and
Defendants’ summary judgment motion should be denied.

(ii) Negligence

In order to establish liability in a negligence action, the plaintiff must show (1) a duty of

care owed by the defendant to the plaintiff; (2) breach of that duty; and (3) damages resulting

from the breach. iIEniies v Florence€ouniy: Treasurer, 336 S.C. 552, 521 S.E.2d 153 (1999).

Statutes, relatiorf"ships formed in contract, status, property interests, or some other special

circumstances have been found to create a legal duty on the part of a defendant towards a

plaintiff. Steiikerv. Seuli.

olitia, Dep'tiof Labor.dicensing & Repulation; 336 S.C. 373, 520

S.E.2d 142 (1999), Jensen v. Anderson County Dep't of Social Services, 304 S.C. 195, 403

S.E.2d 615 (1991). In the case at hand, Plaintiff contends that Defendant Jones and Defendant
Seneca acted negligently in the investigation, arrest, detainment and incarceration of Plaintiff by
failing to procure any probable cause for his arrest, incarceration, and prosecution.

Examination of the South Carolina Tort Claims Act, as explained in Arthurs ex rel. Estate of

&
2

€
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Munn v. Aiken Cnty, demonstrates that, “the State, an agency, a political subdivision, and a
governmental entity are liable for their torts in the same manner and to the same extent as a

private individualé under like circumstances, subject to the limitations upon liability and damages,

and exemptions from liability and damages contained herein.” South Carolina Tort Claims Act,
Section 15-78-40. The Tort Claims Act goes further and states that, “... [l]iability for acts or
omissions under this chapter is based upon the traditional tort concepts of duty and the
reasonably prudent person's standard of care in the performance of that duty.” South Carolina

Tort Claims Act, Section 15-78-20(a). This theory of recovery set out in the Tort Claims Act

specifically creatés a duty for the Defendant, in situations such as this case, to act prudently in
their execution of their duties. Plaintiff would thus contend that the above detailed actions of the
Defendant demon’stratés the breach of Defendant’s duty of care and resulting damages incurred
and endured by ttie Plaintiff. As detailed above, Plaintiff bases his cause of action for negligence
against Defendani Jones and Defendant Seneca on far more than just a negligent investigation or
a negligent arrest, but instead on multiple ignored attempts to properly investigate and prosecute
this case properly which includes failing to look at all suspects and ignorance of exculpatory
evidence which pointed to Plaintiff’s innocence. As such, based on the above listed arguments,
the Plaintiff has I‘graised genuine issues of material fact as to the claim of negligence and the
Defendants’ motibn for summary judgment should be denied.
(iii) False ImE)risonment and False Arrest

¥
i}

South Cali'olina courts have held that, “the essence of the tort of false imprisonment

consists of depri-\/ing a.person of his liberty without lawful justification. Jones v. City of

Columbia, 301 S.C. 62, 389 S.E.2d 662 (1990), Thomas v. Colonial Stores, Inc., 236 S.C. 95,

113 S.E.2d 337 (1960). In order to prevail on a claim for false imprisonment, the plaintiff must
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establish: (1) the ‘defendant restrained the plaintiff, (2) the restraint was intentional, and (3) the

restraint was unlawful.,;‘Gistzv_...Berkelq.}f._County_Sheriff.s_;Depl 336 S.C. 611, 521 S.E.2d 163
(Ct.App.1999). In the same vein of torts, courts have held that the fundamental issue in
determining the lawfulness of an arrest is whether there was “probable cause”-for the arrest. /d.

quoting Wortman v. Spartanburg, 310 S.C. 1, 425 S.E.2d 18 (1992). In determining the

presence of probable cause, “all the evidence within the arresting officer's knowledge may be

considered, incluﬁing the details observed while responding to information received.” State v,

Roper, 274 S.C. 14, 17, 260 S.E.2d 705, 706 (1979); see also State v. George, 323 S.C. 496, 509,
476 S.E.2d 903, ‘i)ll (1996) (“Whether probable cause exists depends upon the totality of the
circumstances surrounding the information at the officers [sic] disposal.”). The issue of probable
cause is a question of fact and ordinarily one for the jury. /d Both of these causes of aétion,
when dealing with law enforcement defendants, center on whether there was probable cauée for
the arrest and subsequent detention. As much more fully discussed above, Defendant Jones and
Defendant Seneca failed to establish probable cause to arrest and subsequent detain and
incarcerate Plaint:iff in this case as they not only failed to properly investigate the statemcllts
given in this maiter but that they relied on information that they knew was false in order to
achieve the guise of probable cause in order to move the case to trial. In taking the facts in a
light most favorable to the Plaintiff, Detectivé Jones® sole basis for arresting, incarcerating, and
prosecuting Plaintiff was a false statement given to Detective Jones by a known liar,
manipulator, and ‘suspect in the very charges he was giving a statement in regards to Mr. Lash.
~ As such there is a genuine issue of malerial fact as to whether probable cause existed for the

®

arrest and imprisonment of Plaintiff and summary judgment should be denied.
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(iv) Intentional Infliction of Emotional Distress

Plaintiff’s:claim for intentional infliction of emotional distress, also known as a claim of
outrage, grounds‘fi“tself in the already heavily discussed behavior of Defendants. Ford v. Hutson,
276 8.C. 157, 162, 276 S.E.2d 776, 778-79 (1981) explains the test for intentional infliction of
emotional distress by laying out the following el‘exInents: '

(1) the defendant intehtionally or recklessly inflicted severe emotional distress or was

certain or substantially certain that such distress would result from his conduct; (2) the

conduét was so ‘extreme and outrageo;ls' as to exceed ‘all possible bounds of decency’

and must be regarded as ‘atrocious, and utterly intolerable in a civilized community; (3)

the actio:iés of the defendant caused the plaintiff's emotional distress; and (4) the

emotional;%distress suffered by the plaintiff was ‘severe’ so that ‘no reasonable man could

be expected to endure it.

Ford v. Hutson further explains that, “although ‘severe’ emotional distress is usually manifested
by ‘shock, illness or other bodily harm,* such objective symptomatology is not an absolute
prerequisite for recovery of damages for intentional infliction of emotional distress. 276 S.C.
157, 162, 276 S.l§.2d¢776, 778-79 (1981). As f[his cause of action is highly fact intensive, the
question of wh.etlger Defendants’ behavior rose to the level of the tort of intentional infliction of

R3

emotional distresé is one more appropriate for a jury than for a judge. As held by the Court in

Ford v. Hutson, S‘when evidence is in conflict and susceptible of more than one reasonable
inference, it is the province of the jury to make a factual determination.” Id ~ As discussed in
regards to the Defendants’ lack of probable cause in arresting, incarcerating, and prosecuting

Plaintiff, neither Defendant Seneca nor Defendant Jones acted reasonably. Their actions, in their

ignorance of the *truth and Mr. Lash’s rights, resulted in calculated and intentional decisions
10
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causing Plaintiff physical, emotional, and financial damages. As the United States Constitution
guarantees a man’s right to be rf“rlee of unlawful searches and seizures under the Fourth
Amendment, it is undisputed that no man should be forced to endure, as Mr. Lash was forced to,
the emotional distress that comes from a violation of our most sacred rights. Based on these
arguments as welil as the arguments enumerated above, there exists a genuine issue of material
fact as to the clailjn of intentional infliction of emotional distress and the Defendants’ motion for

summary judgment should be denied

III.Defendant Seneca and Defendant Jones are not entitled to summary judgment
because Plaintiff has established that genuine questions of material fact exist on the
issuc of Defendant’s immunity.

- While the South Carolina Tort Claims Act cloaks governmental agencies in immunity
from suit in many aspects, the Act is clear in that there are exceptions to this immunity. South
Carolina Code Ann, Section 15-78-70 specifically provides that government employees may be
liable in tort actions [indicating]:

1
(a) This chapter constitutes the exclusive remedy for any tort committed by an

employee of a governmental entity. An employee of a governmental entity who commits
a tort while acting within the scope of his official duty is not liable therefore except as
expressly provided for in subsection (b).

(b) Nothing in this chapter may be construed to give an employee of a governmental
entity immunity from suit and liability if it is proved that the employee's conduct was not
within the scope of his official duties or that it constituted actual fraud, actual malice,

intent to harm, or a crime involving moral turpitude.

Frazier v. Badggrt,' 361 S.C. 94, 101, 603 S.E.2d 587, 590 (2004).(emphasis in original). As the

conduct complained of Defendant Jones and Defendant Seneca detailed above involves malice,

11
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fraud, and intent to harm, qualified immunity would not apply. As such, the defendants’ reliance

I
4

on qualified immunity fails and summary judgment should not be granted on this ground.

2

CONCLUSION
Because the Plaintiff has raised genuine issues of material fact and because the
Defendants are not entitled to immunity, the Defendants’ motion for summary judgment should

be completely and totally denied.

THE F INN]:Y LAW FIRM, NC
2117 Park Street
Columbia, South Carolina 29201
Phone: (803) 254-7408
Fax: (803)254-1941
Email: jlfinney@bellsouth.net
Stephanie.r.fajardo@gmail.com

Attorneys for the Plaintiff

. Columbia, South Carolina

February 14, 2014
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A. Yes.
Q. Okay. 1In all of those three warrants, it's
based on witness statements that -- the information, witness

statements or I'll read it specificaliy.
It says that this did occur at 517 Livingston

Circle within the city of Seneca and there is a written
report, sorry, on file with the Seneca Police Department, and
it says the same thingfhefe, there's a written report on file
and there's a written report on file on all three warrants;
is that correct?

A. Yes, sir.

0. What's that written report?

A, It would be the incident report as well ‘as any
reports obtained -- associated with that case number.
Q. Okay. With respect to the information contained

on the warrant, is there any information contained on the
face of the warrant for thelmagistrate to sign-that would be
any information that you received from a specific witness in
this case? | |

A. One more time, please.

Q. Is there any information contained on the facé
of these warrants that I'm showing you that the magistrate
could read and see that this murder charge and those other
two charges were based on a specific witness statement?
Like, for example, a wifness saw the defendant kill the .

' MARIE A. BOYCE, C.C.R.
(803) 603-2211

@MTI"?



44

1 never.located him?

2 A. I convérsated -with him over the phone.

3 . Q. Over the phone. All right. We'll get to him in
-4 a minute. |

5 ' Did you ﬁake a wfitten statement from

6 Mr. Whitner?

7 A, Yes,.sir.

8 0. Did you ever threaten -- I think you said the

9 first timé Mr. Whitner didn't want to have anything.to do
10 with it, right? |

11 | VA. That's correct.
12 ' Q. Okay.‘ Did you follow up wiﬁh him with making o
13 any threats against him to arrest him, incarcerate him if he
14 - was not coopg;ative wifh you?
15 ‘ A Just made it known to him if it was‘proven if he
16 was part of this incident that possible'charges could follow
17 if proven.

18 Q. AI understand that. And could ybu alsp,‘

19 understand that someone receiviﬁg that could,become afraid

20 because they might feel that you're going to arrest them?

21 . A. I didn't tell him I was going to arrest him.
22 Q. I understand.
23 ‘A. I just advised him of the situation and if it

24 was proven that he attempted to help or helped in any way

25 before or after, that_charges.could foliow.

MARIE A. BOYCE, C.C.R.
(803) 603-2211
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and/or at'work.
Q. Was —-- did she give you any ‘information that
Mr. Lash had confessed the murder to her?
"“A. - There waé something in her statement to the

effect of -- at the ‘end of her statement that there was a

_ doubt that, you know, a suspicion that something could be.

Q. 'And,I'm familiar with that.f

A. Yeah.

Q. Did she'ever'say~tb'you, "My bxother told me he
shot and killed Mr. Robérts"?

CAL No.

Q. Okay. -Did you inform Ms. Williams that the same

thing that you informed Mr. Whitner of, that if you found out

.shé was involved; she would be charged?

A. Who is Ms. Williams?

0. I'm sorry, Tonette.

A. I did advise her the same.

Q. ‘The same thing?

‘A, Yes, sir.

Q. Very good. Just s§ to be aécurate, what's

(I

Tonette's last name?

Whitner now.

v

A.

Q. ‘Whitner?:
A. It ‘was Bowen then.
Q.

. Got you.

MARIE A. BOYCE, C.C.R.
(803) 603-2211
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A. I did, yes, sir.

Q.- TIs that where they both live?

A, Yeé, sir; |

0. And so those convérsations took placejin
Charlotte?

A." 'First one withATerfell‘did. The' second one with
Terrell -- the second one with Terrell was Oconee County.

Q. I believe when you talked tq Tonette, you told
her, also, not only if you found out she was involved that
you would charge her,ﬁbut I believeAis it -- isn't it true
you told hér shé would be charged withiéqnspiracy and fhat
her'kids could be Faken away from her if she was locked up?‘

A. I advised both of them as any -- if they're

~charged withlthis_iype of crime, DSS could potentially get

in&olved, yes. A

MR. FINNEY; 'Okay. Let's mark this.

(PLF. EXH. 1, ‘Arrest Warrant, was marked for
identificétion;) |

(PLF. EXH. 2, Arrest Warrant, was marked for
identification.) .

(PLF. EXH. 3, Arrest Warrant, was marked for

"identification.) .

MR. JOLLY: 1Is this-his copy?
MR. FINNEY:  I'm going.to attach them to his

deposition. -

MARIE A. BOYCE, C.C.R.
(803) 603-2211
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~that he acted -~ Mr. Holland acted as a middleman .between

Josh Hunter and Lloyd Lash; is that correct?

A. That's correct. |

Q. - With respect to the passing of the murder
weapon, correct? \

A. Yés.

Q. All right. Did Josh Hunter become a suspect in

this murder case at that time?

A. I attempted to conversaté with him and meet up
with him for. an intervigw,’and hévrefused and did not
cooperate at all.

Q. Sé, is the answer yes or no?

A. No.

Q. All right. Was Lloyd Lash still'a suspect at

that time?
A. Yesu
Q. And that would have been in 20097?
A. Yes, sir.
Q. What waé Mr. Holland's criminal background at

the time you reintefviewed him?
A. I'm not sure the extent of it without it in
front of me.
Q. Do you know that he did have a criminal
background at the time you reinterviewed him?
- A, Yes.

MARIE A. BOYCE, C.C.R.
(803) 603-2211

005%



0052



Yot
P

{

STATE OF SOﬁTH CAROLINA
COUNTY Of OCONEE
Lloyd Lash,
‘Plaintiff,
—VS—

Oconee County Sheriff'’s
Department, et al,

Defendant.
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HIBITS P
NO. DESCRIPTION
PLAINTIFF EXHIBITS

(No exhibits offered.)

DEFENSE EXHIBITS

(No exhibits'offered.)

COURT EXHIBITS

(No exhibits'offered.)
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PROCEERINGS

(WHEREUPON, the proceedings begiﬁ.on the 28th

day of July, 2014 at approximatély 4:21 p.m.)

THE COURE; Lloyd Lash, has he appeared
before me before? Has he been a pro se litigant
on‘multipierccasions?A

MS. FAJARDO: I'm not sure, Your Honor. I
know that he no longer lives in this county. I
know he lives in Lexington doﬁnty. I'm not sure
how long. At least -- I can say at least a
year. Probably a year and a half. I know since
this litigation has been going~oh; he’s been in
Lexington county. |

THE COURT: - Oh, he has? Okay. I’m thinking
about somebody else. |

MR. JOLLY: Judge, the reason the name may

‘be familiar to you is this civil suit arises

from a criminal case in which Mr. Lash was
acquitted and you were the trial judge.

THE COURT:  Really? Weil, let me ask you
this. Ddes anybody feel liké I need to recuse
myself on this matter? |

MR. JOLLY: I don’t, Judge.

THE COURT: Well, let me -- let me do

this. Instead of me breathing down your neck,
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the proper Way for me to do is step out and let

.you think about it.

I will be glad not to..Okay.

y’all send word back when you’ve been able to

MS. Fgamkno:, Okaf.

THE COURT: I don’t haveva specific, uh,
memory of Mr. Lash; Eut obviously, I have some'
membryvof'him because.when it was brought up,
his name rang a bell with me. So that being
said, let me step out. You consider if yoﬁvwant

me not to hear it. Give me a reason for it and

. MS. FAJARDO:. - Thank you, Your Honor.
M'THE COURT: ‘Or you..Okay.
(WHEREUPON;‘there is a-ﬁause.) '

THE COURT: fI;was just.coming in to ask.

y’all -- I'm going to get some documents. Would

converse with whoever you need to talk to?

MR. JOLLY: Yes, sir. I’m ready.
MS. FAJARDO: | "Uh, I’m ready.

THE COURT: Okay .

MS. FAJARDO:  I'm ready.

THE COURT: You sure?

MS. FAJRRDO: I needed to call Jerry

Finney to make sure I was giving you the

‘correct answer.
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THE COURT: Okay. All right. All right.
Back on the record in Lash versus Seneca Police
Department and Detective Rory Jones. And the
question-was raised by the court as to whether
or not there was a sound Basis for me, for a
motion for me to récuse myself. And if thefe

was, whether or not that was being réquested by

" either side. Mr. Lash apparently came to trial

before me -- or was it a plea?
MS. FAJARDO: It would havé been a trial.
THE COURT: Trial. And obviously, was

found guilty of -- was not found guilty.

MS. FAJARDO: He was found not guilty.
'MR. JOLLY: , He was acquitted, Judge.
THE COURT:  Acquitted. Okay. As a result,

this action follows, is that correct?

MS. FAJARDO: Yes, Your Hohof.

THE COU#T: Okay. for the record, you are
please, ma’am?

MS. FAJARDO: Stephanie ngargo of the
Finney Law Firm for thé'plaintiff.

THE COURT: Okay. And you’ve had ample
opportunity tq.discuss this matter with
whomever'you felt needed to hear it?

MS. FAJARDO: Yes, Your Honor. We feel
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comfortable moviné fpfward. I'd spoken with
Attorney Jerry Finney. I'd appeared before you,
so has Attorney Fihney. We are confident that
you can remain impartial in .deciding the
issues; '

THE COURT: Okay. I will state for the
record that I feel like I can. I just wanted to

make sure.

Mr. Jolly, have you had a chance to speak

with whomever or you need to make a call.

MR. JOLLY: No. No, sir.  We’re fine going
forward.
THE COURT: All right. So this is your

. motion for summary judgement?

MR. JOLLY: Yes, sir.

THE COURTQ Okay, sir.

MR. JOLLY: Thank you, Judge.

THE COURT; Yes, sir.

MR. JOLLY: = I represent all the defendants

in this case. Judge,- as we'just mentioned, this
was. a case that was tried, uh, -- it was a
murder case. It arose from, uh, an individual
by the name of Arthur Roberﬁs who was murdefed
in the Ciﬁy of Seneca back in 2004. The

plaintiff, Lloyd Lash, was arrested for that -
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murder and charged with several crimes related

to the murder on May 25th of 2009. He was

acquitted of those charges on March 31st, 2011.
This suit was initiated on February 20th, 2013,
so almost féur years after the date gf arrest.
We have several grounds for our motion for
summary judgement as to all causes of action.
The first ground is thaﬁ”the statute of
limitations expired as to all causes of action,
except malicious prosecution. There were six
causes .of action in this civil complaint. In

addition to malicious prosecution, there was

- abuse of process, negligence; false arrest,
false imprisonment and intentional infliction

of emotional distress. It’s our position that

the statute of limitations bars all of the
plaintiff’s claims except malicious
prosecutioﬁ..

THE COURT: What would trigger running of
the statute of limitations as to the other
five?

MR. JOLLY:  It’s our position that the
arresﬁ triggers the statute of limitations.
That is because the cases that we have cited in '

our brief, first;bf all, I . guess it’s
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pronounced Joubert versus DSS, the court said

that the statute of limitations begins to run

when the plaintiff should know that he might
have a potential claim against another, not .
when he'de§elops a full-blown theory of
recovery. Obviously, he knew when he was
arrested, if he truly didn’t do it, he knew he

didn’t do it. So he knew he had a potential

claim at that point. .

Another case we cited séys‘a cause of
action accrues when the plaintiff possesses
sufficient facts about the harm done to him
that reasonable inquiry will reveal his cause
of action. Uh, it is'oﬁr position that the
plaintiff obviously knew of his arrest on May
25th, 2009 and the statute of limitations would

begin to run on that day. There’s a two-year

statute of limitations since it’s a tort claims

case and there was 'no verified claim. However,
even if the Tort Claims Act didn’t apply -- and
I don't thihk that’s really contested -- the
three-year statute wouldAhave run as well.

Our second ground for summary judgement,
uh, apart from the statute of limitations and

as to the merits, is that all of the causes of
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. probable cause.

action in the plaintiff;s complaint, including
malicious prosecution require, as one of their
elements, the lack of probable cause.
Therefore, tﬂe'existence of probable cause
would bar all of the causes of action.

| Our position is that probable cause has
been conclusiveiy detérmined in this case.

That’s based on several things. First of all,

this plaintiff was arrested pursuant to

warrants issued by a'municipal court for the
city éf Seneca. While ﬁhat is not conclusive,
the Fourth Amendment- and the U.S. Constitution
and the State Constitution procludes the
issuance of a warrant in the absence of a
showing of probable cause. At léast there’s aﬁ
implication in the issuance 6f a warrant of
vSécond} and more importantly;}ﬁhe Oconee
County Grand Jury returned true bill
indictments against the plaintiff on all three

charges thatvthe defendants made in this case.

I’'ve cited authority to the court, both state.

authority and federal authority, that says that
a Grand Jury indictment fair on its face --

there’s no evidence that this one was not fair

© 0062
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on its face -- conclusively determines the
existence of probable cause.

Then the final reason is in this criminal
case, at the close of all the evidence, the
defendant‘or the plgintiff in this case, made a
motion to have the charges dismissed on the
grounds that there was insufficient evidence to
send it to a jury. And the court —- that;s.an
exhibit in this case. All the things I
mentioned, the warrants, the true billed
indictment énd this,luh, from the trial court
in this case -- said that there Qas more than
sufficient evidence to submit it to the jury.
So we’ve got a municipal court judge finding

enough to issue warrants. We’ve got a county

. grand jury-sitting and issuing true bill

indictments and the trial court saying there’s
more than sufficient evidence to submit it to

the jury to determine.

As the court is aware, thé police are not
charged with only arresting guilty people. |
That’s not up to them. That’s up to the court
system. What they are charged with is making
sure there’s probable Qause‘to charge that

person.

~ 0063
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-In this case, we had three judicial or
semi-judicial entities look at this. Of course,

our position would be how many does there have

. to be, uh, to have probable cause. We say it’s

conclusive when the Grand Jufy.issues a true
billed indictment. In;this‘case, we even have
more than -that from the trial, uh, of the casé,
criminal trial of the cése.

Now, there’s a -- what I consider sort of a
subsidiary.or a secondary cause as to their
cause -- grounds for summary judgement as to
their cause on intentional infliétion of

emotional distress. And I set that out in the

brief. So I won’t cover it in detail because I

think it’s already covered in the first two.

" But we submitted law that says under the Tort

Claims Act, there is no allowable cause of

action for infliction of emotional harm because

a loss under the Tort Claims Act is defined as'

an actual physical injury. I submitted thé
appropriate, I mean, the supportive cases in
that. That would be our case.

THE COURT:  The last cause of -- the last
basis argued by coﬁnsel,-do you agree there’s

cases out there that says there’s got to be

0064
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hdoﬁons
1 - actual loss? »
2 MS. FAJARDO: I would disagree -- I agree
3 that there is a case that states that. But I -
4 don’t believe that that would -- thét'would‘
5 B prevent us ffomlpleading intentional ihfliction
6 of emotioﬁal distress based on that an
7 emotional can manifest itself as a physical
8 | injury, which we feel wduid be present in this
9 case as an issue of damages. Therefore, fhat
10 | would, in my opinion, be a loss under the Tort
11 Claims Act.
12 THE COURT: Okay. Go ahead. I want to hear
13 you on the rest of the arguments being made.
14 - First, wgive me’ --— what’s your response to the
15‘ .. argument that the sggtute of limitations was
16 '~ triggered on his arrest. If he was not guilty,
17 : ‘then he should have 5nown that at the time.
18 . Therefore, that should trigger the time for:
19 ‘running the statute of limitations at that
20 | - - point. ‘
21 -~ MS. FAJARDO: - Yes, Your Honor. Obviously,
22 we don’t feel the statute of limitations was
23 ‘ triggered’until the time of the trial based on
24 -~ and I’1l get into a little more detail -- |
25 the factual aspects of this case. It wasn’t

e - o D063
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until tiiallthat a lot of these facts came out
about the investigation about the actions of
the investigator, Defendant Jones. So we feel
that it wasn’t unfil the trial that the |
plaintiff-was'able to actually come to the
realization of, you know, him being a person of
common knowledgé that his right had beén-

invaded and that he had a claim against another

party. We would also submit --

THE COURT:  Well, be a little more
specific if you don’t mind.

MS. FAJARDO: Sure. This goes into why we
say that there was not a probable cause, it
came out at the trial, witnesses testified that
they had been pressured into_making statements
against my client by invéstigator, by Deféndant
Joﬁes. That they would not have made those
statements. They had told the investigator that
they did;’t.know anything about it. And that‘
due - to the threaté that he made against them.
being arrested and their children being taken
from them, they‘did make the statements. As
well as there was a statement from another
party that was previdusly.a suspect in the case

when, I believé, Defendant Jones said he never
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1 considered him a suspect, but made multiple
2 statements and the reality of the lies that —--
3 his girlfriend -- kind of be more specific.
4 There was a man Aﬁdrew Holland that made
5 several statements that implicated‘Mr. Lash.
6 Mr. Holland’s girlfriend, Kimberly Sullivan,
7 also testified at the trial and révealed that
8 | she was told exactly what té say by-Andrew
o | Holland. That was sémething that was not known
10 by the plaintiff until trial as well as -- when
11 it’s said under oath, we think thét that’s a
12 lot different than there being a rumor in the
13 community that Andrew quland-is lying of his
14 girlfriend is lying. So the reality of this
15 situation and what had been done in the
16 'investigétion really didn’t come to light until
17 trial.
18 . Also, with the\instances of our other
19 causes of aqtion, false arrest, false
20 impr%sonment,‘the abuse of process, while it is
21 not an essential element of acquittal,
22 obviouély with false .arrest and .false
23 imprisonment, if it’s a lawful arrest, until
24 | the fraudlcan be demonstrated that it was not a
25 | lawful arrest,.it was not a lawful

e . ooy
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'imprisonmentm And to get to that, a lot of

times, it has to have an acquittal.

Mr. Lash has no control over when it went
to trlal He was arrested. He sat for two years.
in jall until this case went to trial. You
know, if the statute is triggered at the time
of arrest, before a person gets discovery or
any infofmation, the prosecution can dtag the
cése out for over two years,'which is possible
in South Carolina,,It.does happen. And then
there’s no ci?il remedy that that person has
for being deniéd, you know, not only due
process bﬁt also the ability to move forward on-
a civil action if that is appropriate. We don’t

feel -- obviously, it’s undisputed that

malicious prosecution, he did have to be

acquitted before we could move forward. But we
do feel with the rest of the cauées of action,
it was not triggered until trial because he was
not aware that his rights had beén‘invaded
until that time.

THE COURT: ‘Thank you, ﬁa’am.

Mé. FAJARDO: Moving on to the issues of

-- we would agree the main issue really is was

there probable cause. All of the causes of

0068
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action with the exception of intentional

infliction of emotional distress, which I

discussed and I do think is highly factual and
would need to gb to the a jury, the other four
causes of actidn,'thé main issue is was theré
probable cause. That’s What I’'m going to
concentrate on. |

As I said in the beginning, uh, it’s a very
factual in-depth case. This murder occurred in

2004. It was fully investigated by the Oconee

~ County Sheriff’s Department as well as Seneca

Police Department. Uh, Investigator Jones was
placed on the case to éet a fresh pair of eyes
on the case.'Right after he gets bn the case,
suddenly, although Mr. Lash had been-
interviewed, there were statements. DNA had

been submitted. He was not able to be arrested,

-prosecuted, anything.

When Defendant Jones gets on the case,
suddenly all this new information comes up. He
admits in his teStimohy he went and spoke to
people that -had previously.givéﬁ statements,
specifically with Carina Whitener, I think she
was known as Tonette as well, as well as her

husband, Terrell Whitener. That’s the sister
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and the brother-in-law of Mr. Lash. Both of
them préviously said they had no infofmation
leading to Mr. Lash being incarcerated or being

arrested or that he had anything to do with it.

And even said that they didn{tvwant to. be

involved. They wanted to be left alone.

Defendant Jones admits ih his deposition he
did tell them that they could be arrested. He
continued to pressure them. He told Mrs.
Whitener that, uh, she could be arrested, her
kids could be taken from her'from‘DSS if she
didn’t hélp out.

Mr. Whitener was then arrested in North
Céro;ina and brought to South Carolina where --
and he had already spoken to Defendant Jones
one time aﬁd told him I don’t know anytﬁing. I
don’t want to be involved. Then Defendant Jones.
went to him again and said now that you’re in
jail, what more information do you have. At
that point, both 6f thém‘did give)statements.

I don’t.beliéve that their statements,.

especially Mrs. Whitener, I don’t believe it

gave any new information. She has one line at

the end of her statement that says she thought

maybe Mr. Lash did have something to do with it
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but really didn’t give any evidence. Mr.

Whitener did provide.information that was
involved in a conversation with the client
which was highlyAprejudicial which did look
like Mr. Lash was involved in the murder.’

The flip side to that is, ironically, as I
said, Andrew Holland gave another statement. He
had previously given a statement, had given
information,and,'in fact, had,given informafion
that Mr. Lash may have.Had a gun, the séme kind
of gun that was involvedvin,the murder. He
suddenly, after staying silent for several
years, comes up with a new statement which was
not inveétigated. It was admitted that although
Mr. Holland named several other people that
were‘involved, none.of them wére'considered
suspects. None of them were ihveStigated.

Iq fact, one Josh‘Hunter, I‘Eelieve, was
named as being involved, having-the‘gun and
hiding the murder weapon, was contacted by
Defendant Jones. He refused to cooperate. So
Defendant Jones left him alone.

We just think that in looking at Mr.

Holland’s statement, the facts don’t make

sense. It completely defies.common sense and
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logic. Mr. Holland alleged things that were --
there’s noc way they could be true. But he said
he knew where the murder weapon was but
couldn’t find the murder weapon. We subﬁit -
and I believe this did coﬁe'out'at the trial
that Mr. Holland knew all these things because
he was the one that was involved in the murder.
After getting the statement from Mr.
Holland which st;angely went exactly with Mr.
Whitener’s,étatement,.which we believe was -
préssured by Defendant anes, thén.Mr.'Lash was
arrested. There was talk of the arrest warrant.
If you look at the arrest Qarrants in this
case, there actually is no,déscription of what
the probAble cause is., It jus£ refers the
maéisfrate to look at the case file that’s
stéred in fhe'sheriff’s department. We don’t
believe that that is adequate. We’re not sure
whatAwas presented. We don't feel that the full
file.may have been presented a magistrate for a

magistrate to be able to look at all the

- evidence and decide if there was probable

cause. That argument --
THE COURT: That’s just pure speculation

on your pért.
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case, it was not a very'large~case, especially
with this much investigation. It had gone into
five yeais of investigation and several
statements being made. A lot‘of people didn't
come to court to testify. We think that that is
relevant in this case to look a£ whéther.this
investigation was 100 percent truthful in its
presentation.

The big issue we feel as I have said on
several,OCCaSions_is whether Defendant Jones

was proper in his investigation because he was

'the lead investigatpr when the case went to

ttial after Mr. Lash was arrested. We do think

it’s an integral part of the case. It’s a part
of the case that the jury ﬁeeds to hear and
needsvto make a decision. We don’t feel that
summary’judgement_is appropriate at this time.

THE COURT: Lét me ask yqu this. At what
point do you contend that_summary judgement,
not summary judgement, the statute of
limitations would probably begin to run? Do you
have any date or time frame where that statute
would begin under your scenario?

MS. FAJARDO: I mean, I believe,that I had

stated in my brief, March 31st, 2000--
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' MS. FAJRRDO: That is pure speculation.
THE COURT: Okay.
NS. FAJARDO: In Defendant Jones'’

deposition, we asked would he present it. He

‘waén’t'sure. He juSt referred that that’s what

the warrants said and that’s what was told. We
do think that this really leads -- there’s so
many factual queétions. And because we are
pleading that there was fraud, malice and

intent to harm and we’re calling into question

the credibility of one .of the defendants,

that’s a job for fhe jury to decide.

We think that the ﬁury needs to hear this
case bécause it is so factuallyibased and
because there is a question of whether the
déféndant is telling the truth in what occurred
in the investigation especially in light of
what occurred at the criminal trial with
several beople Coming forward and saying they
were pressﬁred‘into statements that wasn’t
actually their testimony.

Obviously, Mr. Lash was ac@uitted. None of
Athg people that were previously named by
Defendant Hdlland, they weren’t subpoenaed to

come to court and testify. The prdSecution’S‘
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THE COURT: I do not have a brief from
you. So I need to get that.

MS. FAJARDO: = Oh, I think I handed it up
at the 5eginning of the hearing.

THE COURT: Okay.

MS. FAJARDO: And it’é'similar to my
previous brief. fhere’s a few things added
because we did a deposition. But, I mean,
obviously, I believe the first day of trial was
the 20th, right? Or the 30th?

THE COURT: Well, the.first day of trial?
That séems a little bit arbitrary. What do you
base the first day of trial on?

MS. FAJARDO? That's why I picked March
31st, 2011 because that’s the day that the
verdict came in. That would have been the
conclusion of the trial. I picked that date

because I felf that that time was actually went

-all of the testimony had come out from the

prosecution. There was not significant
testimony from thé defense. I can certainly
check. It may have been March 30th. I can
submit that to the judge. I apologize for not
coming prepared with that.

_THE COURT: No, no, no. Let me ask you
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this. Mr.-Jélly says that all the causes of
action including malicious proéecution have an
glemént reqpiring probable cause. Do you agree
with that? - |

MS. FAJARDO: I do.. Obviously, malicious

prosecution as well as abuse of process, I

think with both of those, obviously, if they
had probable cause. With the abuse of proceés,
obviously there is an ulterior motive and an
act outside of the process. We feel that that
is the fraﬁd of Defendant Jones that he was
acting on behalf of Defendant Seneca as well.J
He was within his scope of duties. He was
reporting to his superioré and we think that
they were aware of what he was doing in |

approving his reports and nothing was done to -

~stop or to push for more investigation to

ensure that every's statement that was being
put forward was actually truthful.

With the false arrest and the false
imprisdnment, I do think that while it may not
be a named element of probable céuse,‘I think
if there was probable cause for the arrest and
the imprisonment, then it wouldn’t fall under a

civil cause of action for false arrest or false

. 0076
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imprisonment.

In regards to the negligence, we feel that
the duty that is named in the négligeﬁce is
based on-the standard of care that someone must
take to act prudently in their position ahd
that by moving forward withoﬁt probable cause,
and we feel that Defendant Jénes‘and Defendant

Seneca was well aware that they did not have

probable céuée especially in light of the fact .

that the evidence did not really change from,
I'd say late, you know, February of 2004 up
until Mr. Lash’s arrest. The o6nly evidencelwas
these three statements, I belijieve. And there
may have been some minor statements which
really didn’t give any further information.
There was no actual evidence.~Défendant
Jones testified in his deposition, I believe
some things were resubmitted. Thev did submit
some issues for DNA. All of it céme back
negétive. There was no footprints. no
evewitnesses, no fingerprints;jng DNA. There
was nothinq linking Mr. Lash to this crime with
the exception of statements. All the three:
major statements that Defendant Jones said was

kind of the main basis for moving forward with -

U
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the arrest and the prosecution are the
statements'that we feel were procured by fraud.
And so I do think that that’s how we bring it
in as far as»nég;igence. We don’t think that
he’s acting within his standard of care in his
office and acting prudently when he was moving
forward with cases knowing that there’s no
probable cause. |

Obviously, this was not brought up

regarding the immunity. We do think there is

- fraud, malice and intent to harm, all three of

that. So they would not be entitled to immunity
under the South Carolina Tort Claims Act and we

should move forward on summary judgement as

well. ‘
. THE COURT: - He wasn’t arguing that basis.
Were you?.
MR. JOLLY: No, sir.
THE COURT: / Let me asklyou this. It seems
like there’S»?— especially with malicidus

prosecution, there’s a lot of cases out there
that if the case makes it beYond(directed
verdict stage,.that's evidence that there was
probable cause to go forward with the

indictments. Something along those lines. Isn’t
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that the law?
MS. FAJARDO: I do believe so. Part of the

issue is not all of this information was

| presented at the criminal trial. I don’t

beiieve that it was fully available at that
criminal trial..A lot of the issues of third-
party guilt regarding Mr. Holland, his
background in the case, I donpt believe that
was brought up at the criminal trial. Thet
would be something that the court does noe.have
in examining the credibility of the defendant;

THE COURT:  Well, no, no, no. No, what I'm

- asking is this, maybe I’'m not doing it very

articulately, but if you have probable cause
that is established by a Grand Jury that issue

true bill indictments —--

MS. FAJARDO: AYes, Your Honor.
THE COURT: Then aren't there cases out
there saying that that’s -- if you make it pass

"the dlrected verdlct stage and there is

suff1c1ent probable cause that would obviate

any claim you have for malicious prosecution or

is that still a factual based claim after that.

MS. FAJARDO: I don’t think that thet case

and the cases that hold that contention that-
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once you get past directed verdict, that ends
any malicious prbsecution case. I thihk there
is always the opening if there is fraud, if
evidence is presented to the court, to a Grand
Jury, to a magistrate that is untruthful and
that is revealed afterwards, I don’t think that
that st;ndard would stay. That'’s why this is é
very uniéue case. | |

I would agree with defense counsel that in
probably 99 percent of the cases, once you get
to directed verdict, that does severely damage
the maliéious piosecution. But when we have .
evidence of fraud that was not available and
was not known at that time to the cpurt, I
don’t think that thatlstandafd -= I don’t think
that it is true. I.do think that there is an
exceptibn for fraud. We believe that is present
in this case. |

THE COURT:  And you argue what the basis
of your fraud aliegations are in your brief?

'MS. FAJARDO: Yes, Your Honor. And it
really goes to Defendant Jones’ in€estigatioﬁ
and him fréudulentiy knowing. that the
statements that he was receiving were false and

that he submitted them, otherwise relied on
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them and presented them as being‘true
statements of the parties. |

THE COURT: Well, what part does discovery
have in this matter? I assume that trial
counsel fér Mr. Lash filed Rule 5, Brady
discovery, did they not?

MS. FAJARDO: They did. It’s our
understanding he did. He was represented by a
public defender. I‘do believe he received, we

believe, pretty much everything, I will say at

" trial, on the second day of trial.

THE COURT: Well, tell me either you
believe you got it or you have a 'specific
Aallegation that you didn’t. »

MS. FAJARDO:  Well, I know that he did not

get all of the discovery present in the case

‘based on the second day of trial, there was a

statemenf that was handed over to defense
counsel atvthat point régarding a; for lack of
a better term, a jailhouse snitch that said Mr.
Lash had confessed to him. They admitted that
they hadn’t turned it over. They didn’t think -
that they had to. That also begs the question
of whether everything acﬁually Qas turned over.

I believe at this point that Mr. Lash has
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sought an' expungement and therefore most of the

records would be -- would have been destroyed.
That is my -- that is my understanding from
prévious cases when expungement -- much of the

information has been destroyed. Now, with the
public defender’s office; I believe they would
still have a copy of the discovery. fhey could
certainly, if this case moves forward, check.

THE COURT: That’s interesting Mr. Lash
move to have these documents destroyed. Now, he
is cléiming tﬁat because they don’t exist, I
have a ciaim against the city. That is

interesting.

MS. FAJARDO: I don’t think his argument
is based on -- I don’t necessarily think it is

necessary to have all of the documents. The

main documents that were presented at trial, we

are in_possession.of. "I believe defense
counsel has given me a copy of what was the
case file that was turned over in discovery. I
re&iéwed that with Mr. Lash. There is nothing
that he said I heard there was something else.
There has not been a question that has come up
with the exception of what happened at the

tfial'qtlthe last minute statement that
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aﬁything was left out. The biggeSt issﬁe was
just,that‘fhere were statéménts in there that
we believe were known‘ﬁq bg.false.3iAtutrial,
they were not~necessafily proveh false but it
seems that'thrOugh“cross4examination and other
evidence it was kind of brought to light that
they may not have been credible. Through other

means, there was a lot of speculation regarding

‘the fraud.

Defendant Jones did copfirﬁ what we had
been hearing from Mr. and Mrs. Whitener that
they had been threatened with criminal
prosecution if they didn’t give up information.
They stated at.trial that they felt threatened
and that is why théy did that. Mr. Whitener
said he only made thét statement because he -
knew that he would.cbntinue to stay in jail
unless he helped out~IhVeétigatbr'Jones,

Mrs. Whitener said she wanted to be done

~with it. She wanted him to leave her alone.

That was the only way she did not want to lose

~her kids. She made that statement for her

children.

THE COURT: How far are the parties in

discovery in this case? ‘
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MR. JOLLY: We are done, Judge. Except if
we don’t get summary judgment, we are going to
depose the plaintiff. I don’t think there

would be anything else we would have to do.

THE COURT: Okay. Anything further?
MS. FAJARDO: - No, Your Honor.  Thank you.
THE COURT: - Thank you very much.

Mr. Jolly, anything in reply?

MR. JO#LY: Yes, sir, please. With
réspect,'Judge, to this notion that there are
some things that came out, some
inconsistencies, some changing of statements
during the criminal trial and that’s why the
statﬁte can’t begin until after the criminal:
trial was over, that’s been argued and rejected
numerous times.

That iS why'the court'said the date on
ﬁhich discovery shoﬁld have béen made is an
objective, not subjective question. A cause of
action‘accrues when the plaintiff possesses
sufficient facts ébout the harm done to him
that reqsonéble inquiry will réveal his causé
of action. I defend false arrest claims all
the,fime. I got probably half a dozen now.

Criminal charges are still pending. There is
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nothing that preclﬁdes a criminal deféndant
from bringing a civil suit. -That’s‘what the
court has said that it begins when he knows; I
would like to point out -- and again, I want to
be careful here because I~doh'£ want to argue
facts. »l

THE COURT: Well, leﬁ me ask you this, if
counsel, not saying certainly by any stretch 'is
correct, what she seems.to elude is this
information could not be:knownAby him until the
actual trial because that is when the

information-was bought out in the first place

-0of the alleged presstring of witnesses, last-

minute failure to orovide statements of the

jailhouse snitch and otner things he argued'

about happened during trial and that therefore

there is no way he could have known it before

‘this.

MR. JOLLY: Well, we disagree with that.
At the risk of arguing facts, let me just
address that. The two people she is talking

about are'the plaintiff’s sister and brother-

in-law. It is not like some unknown witness.

‘that the police had been hiding from»the

plaintiff. He can talk with them anytime he
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wanted to. This Andrew Holland was known.

They could have deposed him in a civil suit.

'These are not people -- this is not like I have

got the document and I won’t let anybédy see it
until the last minute.

The final thing -- the other thing I would

'séy about that is‘this,veVerything she

‘mentioned, the criminal trial judge heard. He

got to view the witnesses.‘ By the way -- and
that was you. I'm not trying to say you in the
third person. All of the witnesses were here.

All of that étuff that gets fought.out in trial

~was fought out.

At the end of the trial, they say, Judge,
they should not go to the jury bécause there is
insufficient evidence. Having heard everything
that‘she just talked about, you said not fhat
it is a close call but I'm going to let the
jury decide. I . can handle it on post-trial
motions\if I-think something goes wrong."You
said there is more than sufficient evidencé to

submit this case to-a jury having hearing

- everything that she just complained about.

That one witness that she said was

determined to have lied, a lot of his.
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stétement, and this is in the ciiminal
transcript,vwas corroborated. Like he took
Rory Jones out to a field and they dug around
and found éésings that match the casing at the
scene of the crime.  They couldn’t find a gun.
He took them up to the mountain and said that
is where we threw it, that is where he threw
it. Then they cannot find it. |

These witnesses that change their mind,
that Rory Jones relied on in prébable cause was
the blaintiff’s own sister and brother-in-law.
The kind of people, close family members, that
are the least likely to lie. The courts
repeatedly said. if you'vé got eyewitness
statement and you don’t have any reason to
believe that person is lying to you, that in
and of itself is sufficient for probable cause
even though the first thing we learned in law
school is an eyewitness is sometimes the least
credible evidence. The courts said what else
is a police officer supposed to do.

This case is the poster case for why we
have a étatute of limitations. Ten years from

now, some family member or friend could come up

~and tell the plaintiff, you know what, I lied

A
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or the police officer did not question me even

though he knew I existed. What you are doing

;if you accept their argument ‘is you are
‘exposing police officers to perpetual exposure

on civil cases.

As the court is aware, courts have been
extremely protective of‘that because othérwise
you won'’t gét anybody to do police work because
they can never say 100 percent sure that a
person is guilty when they charge them.
Everything she'went through, the Qitnesses
changing their testimony, the witnesses saying
they were pressured happens in almost every
case.

By the way, the pressure was -- and he
admitted this in his deposition -- I told them
if you are found to be hiding evidence for your
brother or lying to a police officer in an
invesfigation, you can be charged with a crime.
Absolutely correct. APsolutely nothing.wrong
with him telling them that. |

- That is what she says is fraud,
fraudﬁlently obtaining a statement because he’s
threaténing them. Telling somebody if you khow

something and you don't tell me the truth, I
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can charge you is not fraudulent. It’s true.
He admitted he did that. That didn’t mean they |
have to say their brother confeséed to doing

the murder, or their~brqther—in—law, in front

of them. They changed their story but that’s

nothing the police officer can do about that.
In ﬁerms of probable cause, I think there
is an admission that it is an element but that
somehow the féct that these wiﬁnesses changed
their mind or that ﬁhe police 6fficer chosé

certain evidence over the other somehow-

vitiates probable cause. There’s no basis for

that.

All I'm saying is we’ve now had prébéble
cause implied at the warrant étaée, determined
that the true bill stage and after a jﬁdiciai
officer got‘tovseefall of the witnesses, see
all of the documents, hear all that'éh? is -
talking about, éaid there was more than
sufficient evidence. If.that’s the case, 1
don’t know how a‘poiide officer would éver
charge someone if ‘it turns out thaf person is
acqtittedland they can be'éuedrcivilly. Not.
only sued‘civilly,_but gorne aftertfdfv

intentional acts'foriwhich'they wouldn’t even.

0089




[S—

N ot — [ p—t — e [y - et
[« O 00 ~3 [~ SV} F-N w [ ] -t (=]

21

22

23

25

Motions - : 38

O 00 9 A s W N

be covered.

.- It’s our position that good criminal

‘defense lawyers, good any kind of lawyers can

- always make their points. They can always find

inconsistencies. They’can always get witnesses
to equivoeate. That is what we all do ferAa~
living..‘Probable cause has been determined.

It is just like if you're got a jury verdict
and then years later a witness change their
mind, that doesn’t expose the person to a civil
suit; Once it’s determined,:probable cause is
determined. and that shield is in place ‘and
there 1s nothlng in this case that should take
that protectlon away from the pollce
department. Thank you. ' ‘

MS. FAJARDO: And T just -1 just want to
clarify._ My argument is not based on the fact
that witnesses changed her testimony in trial.
I would concede that happens often in crimiﬁal
cases but that they changed their testlmony and
admltted that tney were forced 1nto the
statements by derendant -

ram COURT: = Well, how de you respond to
Qhat Mrf Jolly said that what the officer said

is the correct statement of the law. If you
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“from us, you can be prosecuted.

‘stated in his deposition -- I have a copy of

something, I’'m going‘to arrest you. To Mr. -

~story, we don’t feel that the case needs to be

pufger yourself or you withhold information

MS. FAJARDO:  And I believe if that is
true, if that is the only'thing that he said,
then that is a fa;r statement. That ié the
law,' I agree with that. It’s not our‘position

that that is what'was said. I believe he

hiszdeposition for the direct. But we feel,
and based on what has been said by Mr. and Mrs.
Whitener, that it was not just, hey, you are

going to be arrested but if you don’t tell me

Whitener, you are going to stay in jail. And
to Mrs. Whitener, DSS is coming to get your
ki&é) ' He admitted that he said obviously if
yoﬁ are arreStéd, DSS,Will get your kids.

We don’t feel -- and it’s kind of an
ongoing thing —— when credibility is an issue

and we have'got two different sides of the

dismissed at summary  judgment when that would
be a jury question. I believe what he said as
far as the trial judge that .you had heard

everything, I don’t think that that is correct.
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I don’t think that a trial judgé in a criminal
case is in a position to judge the credibility
of a witness at that point. Because a witness
may not be telling the truth. A witness may
say anything on the witness stand.

THE COURT: Existence or nonexistenc? of
probable cause or the one inference that is.in
thé case fof the jury is different from
credibility of witnesseé. It is a different
analysis. | ;

MS. FAJARDO: I understand, Your Honor. I

just wanted to clarify our basis is more on the

fraud in the investigation which was revealed
at trial which is why we are starting the

statute of limitatidns there.

THE COURT: | Okay.

MS. FAJARDO: Thank you.

THE COURT: Thank you very much.

MR. JOLLY: Thank you, Your Honor.

THE COURT: Thank you, .counsel. I will.

certainly read all of this and then I will give

you my decision.

'MS. FAJARDO: Thank you.
MR. JOLLY: Thank you.

THE COURT: Thank you.
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(WHEREUPON, the proceedings conclude at

approximately 5:06 p.m.)
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CERTIFICATE a2

to appeal, in the Court of Common Pleas for Oconee,

STATE OF SOUTH CAROLINA )
COUNTY OF OCONEE )

I, the undersigned, Teresa B. Johnson, Official
Court Reporter for the Thirteenth Judicial CerUlt of
the State of South Carolina, do hereby certlfy that the
foregoing is a true, accurate and complete Transcript
of'Récord-of all the proceedings had and evidence

introduced in the trial of the captioned case, relative

South Carolina, on this 6th day of March, 2015.
I do further}certify that I am neither of kin,

counsel nor interest to any party hereto.

Lo ) ja

Teresa ™. Johnson

Official Court Reporter
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF OCONEE CASE NO. 2013-CP-37-00138

Lloyd Lash,
1

T

Li",;‘

———

)

)

)

) - v
) ORDER GRANTING SUMMARY . - - .
) JUDGMENT TO THE DEFERDANTS.
) RV
)

)

)

)

Plaintiff,
A\ .

Seneca Police Department,
Detective Rory Jones,

pe)

SRS
— 4
+

-4

Defendants,

[}
o

This matter is before the Court on the Motion for Summary Judgment of
Defendants, Seneca Police Department and Detective Rory Jones. For the reasons set
forth below, the Court grants sﬁmmary judgment to both Defendants as to all causes of
action raised by the Piaintiff. The Court finds the statute of limitations ran prior to the
filing of the Plaintif’'s Complaint on all causes of action except malicious prosecution.
Furthermore, the Court finds that the Defendanté are entitled to summary judgment as
to all causes of action, including malicious prosecution, based upon the eXiéfénce of
probable cause to arrest, detain and try the Plaintiff. Additionally, the Court finds that
the Plaintiff's claim for intentional infliction of emotional distress is b'arred by the Soutﬁ
Carolina Torts Claim Act. | | .‘

7 FACTS PRESENTED
| Arthur Roberts was murdered inlthe City of Seneca oﬁ Feblr‘uary 10, 2004. On
February 25, 2009, the Plaintiff was arrested purs;Jant to warraﬁts iésued by the -
Municipal Court for the City of Seneca for murder, attempted robbery while armed with a
deadly weapon, ahd possession of a weapon while in the commission ofa crime.‘ The

Plaintiff was aéquitted on all of these charges on March 31, 2011. This suit was initially

1
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'filed against Rory Jones and the Oconee County Sheriff's Office on February 20, 2013.
The City cf Seneca was added as a Defendant in the Amended Complaint on March 15,
2013. The Oconee County Sheriff’s Office was subsequently dismissed from the case.

The Complaint contains six causes of action: malicious prosecution, abuse of
process,. negligence, false artest, falee imprisonment and intentional infliction of
emotional distress. The Plaintiff contends that he has always maintained his innocence
of any involvement in the murder of Mr. Roberts and argues he was arrested without
probable cause because the evidence relied ubon to establish probable cause
consisted primarily of unreliable statements by his sister (Corina Whitner), his brother in
law (Terrell Whitner), and‘an individual by the name of Andrew Hotland. T:he Plaintiff
argues the statements by Mr. anct Mrs. Whitner are tnsuﬁicient to create probable cause
because the two', of therﬁ testified at trial that they signed the statements because they
were warned they could be criminally charged for withhclding information-and, thus, risk
losing their children. The Plaintiff argues Holland’s statement is insufficient because it
was differeht from prevtous Statements given by him. With regard to the statute of
limitations, the F‘Iathtiﬁ argues that the statute did not begin to run until either the date of
acquittal cr, at the earliest, sometime during the criminal trial when the Whitners testified
as to the circumstances of their statements.

The Defendants, for purposes of their motion, acknowledge that the statute of
limitations for malicious prosecution would not begin to ru'n until the day of acquittal but
argue the statute began to run as to all other causes of acticn on the day the Plaintiff
was arrested. With respect to probable caus’e, the Defendants at'gue the Plaintiff's

arrest was made pursuant to lawfully obtained warrants; that the Plaintiff was

N
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subsequently indicted by the county grand jury on all charges; and that the trial court in
the criminal case, when asked to dismiss the caée for insufficient evidence, found that
there was more than sufficient evid‘ence to éend the case to the jury for determination:
APPLICABLE LAW AND ANALYSIS
Summary judgment is proper when there is no genuine issue of material fact

and the moving party is entitled to jddgmeni as a matter of law. Baughman v. American

“Tel-And Tel: Co.;306 S.C:"101,410°S.E.2d 537 (1991). "Under Rule 56(c) of the South ~~ "~~~

Carolina Rules of Civil Procedure, the party seeking summary. judgment has the initial
burden of demonstrating the absence of a genuine issue of material fact. [d. at 545. In
determining whether any triable issues of fact exist, the evidence and all inferences
which can be reasonably drawn thérefrom must be viewed in the light most favorable to
the nonmoving party. Summér v. Carpenter, 328 S.C. 36, 492 S.E.2d 55 (1997).
Summary judgment is not appropriate where further inquiry into the facts of the case is
desirable to clarify the application of the law. ’Brobkbank V. Besf Cabita/ Corp., 341 S.C.
372, 534 S.E.2d 688 (2000). - Summary judgment should not be granted even when

"there is no dispute as to evidentiary facts if there is disagreement concerning the

conclusion to be drawn from those facts. Moriarty v. Garden Sanctuary Church of God,

341 S.C. 320, 534 S.E.2d 672 (2000). If triabié issues exist; those issues must go to
the jury. Young v. South Carolina Department of Corrections, 333 S.C. 714},’ 511 S.E.2d
413 (Ct.App.1999). | |

Summary judgmeht is appropriate Whén it is clear there is no genuine issue of material

. fact. McClanahan v. Richland County Council, 350 SC 433, 567 SE 2d 240 (2002).
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Statute of Limitations
The Defendante contend that all the Plaintiff's causes of actions are

barred by the applicable Statute of Limitations except malicious prosecution. This Court
agrees. - The South Carolina:"rort Claims Act is the e'xclus.ive remedy for any tort
committed by a goVernmentaI,entity or its empleyees. S.C. Code Ann. §1 5-78-70(a) ‘
(1976, as amended). Under the Act, the stetute of Iimitatiens' is two yearé unlessa -
verified cleim is filed, which extends the period to three (3) yearé. -8.C. Code Ann. §15-
78-100 (1976, as amended). Since no verified claim was filed, the two year statute
applies; Even if a verified claim had been filed or the Tert Claims Act did not app|y, the
,regmar ~Statute of Limitations would be three years under S.C. Code Ann. §15-3-530
(4)(1976, as amended) and still would have run before this suit was ﬂled

With respect to the accrual of a cause of action under the Tort Claims Act, “the
statute of Iimitations begins to run when the Plaintiff should know that he might have a
| potent_iai claim egainst another, not when he develops a full blown theory of recovery.”
Joubert v.- S.C. Department of Sociel Services; 341 S.C. 176, 190., 534 S.E. 2d 1,8 (SC '
App. 2000); S.C. Code .Ann. §15-78-110 (1976, as Amended). The date on yvhich
discovery should have been made is ah,objective, not su‘bject‘ive question. Kruetner v.
David, 320 SC 283, 465 S.C. 2d 88 (1995). “A cause of act;on accrues when the
Plaihtiﬂ possesses sufficient facts about the harm done to hirh'that reasonable inquiry
will reveal his cause of action.” Brooks v. C/ty of Winston Salem, N.C., 85 F 3d 178 (4™
Cir. 1996) (quoting Nasim v.. Warden, Md. House of Correction, 64 F 3d 951 (4" Cir.

1995) (en banc), cert. denied 516 US 1177 (1996). )
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The Plaiﬁtiff was arrested on May 25, 2009. On June 29, 2009, the Pléintiff
-received the State’s discovéry responses fn the criminal case which included the
statements of the Whitners and Andrew Holland. - The Court finds the statute of
limitations as to all causes of action, eXcept malicious prosecution, began.on June 29,
2009, when the Plaintiff received the evidence on which his arrest was based.
Therefore, under the Tort Claims Act, the statute of limitations expired on June 29,

2011. Since the Plaintiffs Complaint was not filed until February 20, 2013, all causes of |

action except malicious prosecution are time barred.

Probable Cause

Even if the Plaintiff had timely filed his Complaint the Defendants are
entitled to summary judgment as to all causes of abtion, including malicious
prosecution. By Plaintiffs admission, the lack.of probable cause is necessary for
Plaintiff to establish ény of his causes of action.. McBridé v. School District of Greenville
County, 389 SC 546, 698 SE 2d 845 (SC App. 2010); Jordan v. Deese, 317 SC 260,
452 SE 2d 838 (1995); Jones by prinson V. Winn—bixie Greenville, Inc., 318 SC 171,

456 SE 2d 429 (SC App. 1 995).. The Court finds probable cause existed to-arrest,

detain and try the Plaintiff.

The Plaintiff was arrested pursuant to warrants issued by the munic;ip,al‘ court for
the City of Seneca. The Fourth Amendment to the U.S. Con{st_itut,ipn precludes the

issuance of a warrant in the absence of showing of probable cause. 5 Am. Jur. Second

Arrest §16.

The Oconee County Grand Jury returned true bill indictments against the Plaintiff

on all three (3) of the charges for which warrants were issued. A true bill of indictment
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is prima facia-evidence of probable cause. McBride v. School District of Greenvifle
County, 389 SC 546, 698 SE 2d 845 (SC App 2010); Kinton v. Mobile Home Industries,
Inc., 274 SC 179, 262 SE2d 727 (1980). |

Finally, in the criminal trial of this case, the defense made a motion at the
conclusion of;.vth‘e evidence for a directed ve_rdiét. The standard for ruling on a motion fof -
a directed verdict by a: Defen‘dant in a criminal case requires the trial judge to submit a
case to the jury if there is “any substantial evidence which ‘reas'onably tends to prove the
guilt of the,accused, or from which his guilt may be fairly and logically déddced. State v.
Mitchell, 341 SC 406, 409, 535 SE2d 126, 127 (2000) (quoting State v. Martin, 340 s‘c
597, 533 SE2d 572 (2000)). The tﬁal Court’determine'd there was sufficient evidence
to allow the case to go to the jury. }
Intentional Infliction of Emotional Distress

Additionally, summary judgment is granted as to this cause of éction based on
the South Carolina Tort Claims Act.

The South Carolina Tort Claims Act does nbt waive sovereign immunity for the |
tort of intentional inﬁiction of emotiohal' harm/ emotional diStres_s. Section 15-78-50

states:

Any person who may suffer loss proximately caused by a tort of the
state, an agency, a political subdivision, or a governmental entity,

and its employee acting within the scope of his official duty may file

a claim as herein after provided. (Emphasis added).

Section 15-78-30(f) of the South Carolina Tort Claims Act specifically states that
a “loss” does not include the intentional infliction of emotional harm. See Wilkes v.
Young,A 28 F 3d 1362 (4" Cir. 1994) (stéting in footnote 4 that “The South Carolina Tort
Claims Act would appéar to preclude recovery for any loss resulting from intentional
6
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infliction of emotional harm”). Therefore, the City of Seneca and Jones cannot be sued

for intentional infliction of emotional distress.

CONCLUSION

Wherefore, based upon the foregoing, this Court grants the Defendants’ Motion

for Summary Judgment as to all causes of action in the Plaintiff's Complaint.

IT IS SO ORDERED.

V,R.'I'_awtoh Mcinfdsh,;ifudge S S
Tenth Circuit Judge % .
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