IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/ANO. 2014-CP- 102048 C'R
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RESTORING THE CASE PURSUANT TO
RULE 60(b) 5
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This'matter came before the Court on January 23, 2017 for a hearing:on Plaintiff's
Motion for Relief Pursnant to Rule 60(b), SCRCP; Present for the Plaintiff was:DeVeaux
Stackton and present for the Defendant was Marcy Lamar.

FACTS AND PROCEDURAL HISTORY

On April 28; 2014, Plaintiff filed a Summons and Complaint against Defendant alleging

Defendant's négligénce caused a motor vehicle accident on Iily:6, 2012, injuring the Plaintiff:
Pursuant t6 & C;f;ouﬁrorder‘ dated January 14, 2015 and filed 6h Jantiary 20, 2015, the Complaint.
was dismissed by The Honorable R. Markley Dennis pursuart t6 Rule 5(d), SCRCP giving
Plaintiff ten days to show: just cause why the case should be restored. Althotigh Plaintiff had
just cause, neither Plaintiff nor Defendant were aware:of this Order. Service was subsequeritly

made on Jurié 19, 2015. Defendarit filed an Answer on July 13, '2(;)_1‘»5?:a1;;1}a;1' Amended Answer

onFebruary 22,2016 Thepartles enpaged in dlscoveryand sse’ttlement‘-fdiscussior;s;_;.O;ﬁ May 9,
2016, Defendant filed a Motion for:Sanctions assérting res judicata.On May 20, 2016 Plaintiff

filed a Motion to Restore the Case. Both the Motion for Sanctions and Motion to Réstore were:




denied if an Order filed by The Honorable Benjamin H. Culbertson on July 12, 2016. Plaintiff
filed this Motion on July 25,2016, |

Whether to grant or deny a motion under Rule 60(b) lies within the sound diseretion:of
the judge and the Court's findinigs will not be disturbed on appeal-absent.an abuse of discretion:
Raby Const., L.LP.v.-Orr, 358 S.C. 10, 17-18, 594 S.E.2d 478,:482:(2004).

ANALYSIS

Und’efr"Rtilé‘66(})),-:3:@1{'(‘3? Yon mstion and upon such ferths as are just, the court:may
relieve a party or his legal xeérssentatch from a final judgment, ‘ordet, of proceedinig” for reasons
including "mistake, iﬁadvefteﬁce, surprise, of excusable neglect." For-those r,eas,q_r_.l,s_._',‘_ the motion
shall be made "not more than one year after the judgmient, ordet or proceeding was €ntered or
taken." Heré, the Motiof for Relief was made morethan one year afferthe case was dismissed.
However, Rule:60(b), SCRCP "does not limit the power 6f a cotift to-enitertain an independent
action to relieve a party from a judgment, order, or proceje_diﬁg;:"'-Geﬁerally;_:-i'n detéftining
whetliet to granit relief undet Ruile 60(b)(1), the:Court must consider the following factors: "(1)
the'promptness with which relief is sought; (2) the reasons for the failure to act promptly; (3) the
existence-of 4 metitorious defensé; and (4) the prejudice to the other party." Rouvet v. Roivet,
388,8.C 301, 309, 696 A.W.2d 204, 208 (Ct. App. 2010).

In this case, the Court seeks to entertain independent action to relieve Plaintiff from the

Order dismissing the case upon such terms that are just and equitable. Although relief'was not

- sotight withit the orie year, thereasons for failing toiact. p_rompt'_ly ‘are very mgmﬁcanf ‘The Order

of January 20, 2015 was entéred with o prior fioticé from the Court and was made upon the

Court's-own initiative upon no motion from eithet party. In.addition, the Ordet dismissing the




caisé was entered long before Plaintiff's time had expired to properly serve. Defendant with the
Summons and Complaint, A timely challenge of the Otder with an assettion of good.cause would
‘have likely 'been:successful_;;}hpwcvcr,-_;n‘e_i{hé_r”.party:*was aware of the .Olfder‘:.Fllfthéljé- the-case.

was not-disinissed with prejudice. An awaréness of the:Order would have provided options for:

and/or the court's own mistake, inadvertence, or excusable neglect: Why the parties-did not
receive notice of the:Order remains unknown and the procedutal actions of the paities.show they
wete both unaware:of the Order. In fact, service of theSummons and Complainit was, made
timely and properlyas if the case had hot been'dismisséd and Défeidant not only answered, but

is clear s that Defendant confinued procedurally as if the Orderdid hiot exist and did not request
sanctionis until pertinerit deadlines had expired for P-lai_n_tiff.-

Defendant's Motion for‘Sanctions impropéily stated to Judge Culbertson that the

A Complairit had been-dismissed with prejudice, which it had not: Defendant's Motion also

inaccurately argued Plaintiff was attempting to re-file the same lawsuit in violation of the
doctrine-of res judicata. Plaintiff simply served Defendatit with the Sumrhons and Comiplaint and
did not te-file the lawsuit. Defendant's counsel asserted to Judge Culbertson in the Motion for
Sanctions that Plaintiff knew or should have known the case had been dismissed, failing to

‘mention Defenidant was also tinaware of the-dismissal for quite some time-and had, therefore,

. filed an Answer and:an Amended Answet, and engaged in. discovery and settlementnegotiations ...

‘with Plaintiff. Rather than making the timely argument that the case had been dismissed, these

procedural steps wete all taken in fuitheranice of litigation before requesting sanctions awarding
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attorney's fees for those very steps Defendant's counsel chose to make after the case had been
dismissed.

Allowing this cg_se'to be restored is the most equitable-outcome. Defendant is not
prejudiced by allowing the case to be restored and theé case will-¢ontitiue as it should have if the
January.20, 2015 Order had not.disturbed its status to everyone's surprise, Plaintiff has good
cause for restoring the case and would suffer extreme prejudice as a result of the.unknown
-dismissal while Plaintiff still had time to'serve Defendarit or re-file within the Statute of
Limitations. Plaintiff woﬁld also suffer prejudice-as a result of Defendant's failing to enforoe‘.the_‘-
dismissal until the Statute of Limitations and deadlines to file motions undet Rules 59 and 60

- SCRCP ihad-:éxp_i_redu, Defendant should not enjoy the fruits of delay .a.nd'Plaintiff deserves her
day in court.
THEREFORE, Relief from the January 20, 2015 Order is GRANTED and this'case shall

be restored 1o the active roster.

AND IT1S SO ORDERED.
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%ﬁe Honordble J.C. Nicholson, Jf.
J Ninth Judicial Circuit

Febiuary 23, 2017
Charleston, South Carolina




