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MEMORANDUM

Respondent U.S. Bank, National Association, as Trustee for Structured Asset Securities
Corporation, Structured Asset Investrnent- Loan Trust, Mortgage Pass-Through Certificates,
Series 2004-11 Iand Altisource:Homes (“U’.SU.Bank”),l, hereby submits the herein return to

' Appellant’s‘ Motion for Leave of Court ;in accordance with Rule 240(e)' of the South Carolina.
' Appellate Court Rules. |
Appellant has filed what she styles as a Motxon for Leave of Court. She appears to

request leave from: this Court to file motions in the,‘tri‘al court under Rules 60(b)(2) and 60(b)(3),
SCRCP. As grounds for her motion, Appellant.asserts, (1) that an “Exparte [sic] Hearing was
held in this case on March 30, 2016,” and (2) that Attorney Paul Fata’s representation of the Lee
Co'unty Respondents in this action is somehow,improper. )

| For the reasons explained herein below Appellant s motion should be denied. The issues
she seeks to raise here were squarely addressed by the trial court in filed orders and must now be
vraised if at all in this pending appeal. See Smith Companies of Greenville v. Hayes, 311 S.C.
358, 428 S.E.2d 900 (Ct App. 1993) (relief from judgment is not a substitute for appeal from
final judgment, particularly when it is clear party seeking relief oould have litigated at trial and
on appeal claims he now makes by motion); accord Tench v. S.C. Dep't of Educ., 347 S.C. 117,.
121, 553 S.E.2d 451, 453 (2001).‘ |

1. Appellant’s First Purported Grounds for this Motion Should Be Rejecte(l.

 Appellant’s first purported grounds for this motion, that an “Exparte [sic] Hearing was

~ held in this case on March 30A, 2016,” was addressed squarely and thoroughly by the trial court in

- ! This Defendant is incorrectly named on page 1 of the Complaint as “LaSalle Bank National Association as Trustee
for Structured Asset Securitics Corporation, Structured Asset Investment Loan Trust, Mortgage Pass-Through
Certificates, Series 2004-11, A/K/A AltiSource Homes.”
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its “Order Granting the Motion .to Dismié‘s:.of Deféndanf U.S. Bank, Granting the Motion for -
Summary Judgment of Defendant Lee County, and Denying All Motions of Plaintiff Laura
Toney,” filed July 11, 2016. Toney then ﬁied a “Motion for Reconsideration” undér Rule 59(e),
SCRCP on July 20, 2016,. which the trial court denied b-y its “Order Denying Amended Motion -
rfor Reconsideration” on August 26, 2016. Toney then filed the within ap.peal,“which' seeks
revievs} of the July 11, 2016 Ordér and the August 26, 20‘16 Order.

In the trial court’s “Order Granting the Mofion to ‘Dismiss of Defendant US Bank,
Granting the Motion for Summéry Judgment of Deféndant Lee County, and Denying All
Motions of Plaintiff Laura Toney,” filed 'July 11, 2016, the court explained at pp. 3 — 8 thé
procedural history of this action, including the circumstances involving the dispositive hearing
on‘a.ll pending motions which began on November 30, 2015 and was resumed ﬁve months later' §
on March 30, 2016 after due -aﬁd pfoper notice.

| In Section 1 of the court’s Ruling and Decree, at pp. 8 - 10, the court explained in detail
its justification and reasoning for proceeding on March 30, 2016 with_ the resumption of the
dispositive hearing on all pending motions despite Appellant not being present in the courtroom.
The court notéd that (1) Toney filed no motion réqtiesting a continuance; (2) Toney’s claim of
unavailability on fhe date of the héaring lacked credib’ili’t_y; (3) Toney’s overall conduct in regard |
to court appe'arances.in this action had demonstrated a propensity aﬁd a pattern of abuse of the
court system; and (4) because S.C. Supréme_Court Adrﬁin. Order No. 2015-09-10-01 provides
that a_court may grant oral argument or pfoéeed without it, and given the fact that Toney had -
submitted a number of written filings setting forth her arguments on all issues, including the
: pendingb mdtions, all of which were duly considered, Ait was proper for the court to exercise its

discretion to .proceed with the motions hearing at the duly noticed date and time. Finally, as a
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further safeguard the court allowed Tonéy 15 'days to submit a propos"ed order on the pending
motions, which she did. The court considered her submission before issuing its ruling some
three months later.

For all of these reasons, Appellant’s motion should be denied. The issues she seeks to
raise here were squarely addressed by the trial cou.rt' in ﬁled orders and must now be raised, if at
- all, in this pending appeal. | | |
2. Appellant’s Seeond i’urported Grounds for this Motion Should Be Rejected.
Appellant’s second purported grounds for . this motion, -that Attorney Paul Fata’s
: ‘representation of the Lee County Respondents in this action is somehow improper, was
addressed squarely and thoroughly by the trial court in its ‘;‘Or{der Denying Motion to Disqualifyb
Attorneys Fata and O’Connor,” ‘ﬁled"February 4,2016. |

Having reviewed Toney’s assertions pursuant to the applicable Rule 1.9 of the South |
Carolina Rules of Professional Conduct (“SCRPC”), the trial court found that Toney yvas not a
current elient of Attorney Fata or his law firm. Instead, Plarntiff was, at most, a former client.
The court found that under the applicable Rule 1.9, Mr. Fata had no duty to Plaintiff to refrain
~ from representing Lee County in the 1nstant case, was not required to obtain Plaintiff’s consent to
represent Lee County, and was not in violation of the SCRPC by representrng Lee County The
trlal, court found that the previous matters in which Mr. Fata or his firm represented Plalntrff
were not related in any manner to the instant rnatter. Further, Mr. Fata or his firm’s serving as
the bidding agent for tne foreclosure sale of the subject real r)roperty didb not disqualify him from

representing Lee County or being adverse to Plaintiff, and therefore denied Toney’s motion.
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For all of these reasons, Appellant’-s motion should be denied.  The issues she seeks to
raise here were squarely addressed by the trial court in filed orders and must now be raiééd5 if at
) N
all, in this pending appeal.

CONCLUSION

As noted in the Procedural HistOry of the trial court’s “Order Granting the Motion to
Dismiss of Defendant U.S. Bank, Grantihg the Motion for Summary Judgment of Defendant Lee
County, and Denying All Motions of }Plva}'.nt‘iff Laura Toney,” filed July 11, 2016, 'Toney has
repeatedly asserted t‘h”e same arguments over and over, which argu'ments have been rejected
: By state én’d' _federal courts again and again over a beribd of fnoré than .ten years-since the
initial judgment o-f foreclpsure and sale as to the subject property was filed on March 9,
2067. | o

The record of the instant action is replete with multiple, repetitive, procedurally improper
filings by Toney. The instant‘Motion‘ for .Leavervf Court is but fhe latest. For all thé reasons
stated above and pursuant tc.>‘ appli‘cable authority cited herein, Appellant’s motion should be -

_ denied.

(SIGNATURE PAGE FOLLOWS)

\' - ~ Page7of7



Laura Toney v. LaSalle Bank National Association, et al. '
Appellate Case No. 2016-001989 _
RETURN TO MOTION FOR LEAVE OF COURT

Respectfully submitted, -
v

‘Sean A. O'Connor (S.C. Bar No.: 6838
FINKEL LAW FIRM LLC
4000 Faber Place Drive | Suite 450
North Charleston, South Carolina 29405
T: 843.577.5460
F: 866.800.7954

- soconnor@finkellaw.com

: - Attorney for Respondent U.S. Bank
March 21, 2017 ’ . '
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REPLY TO:
CHARLESTON LITIGATION

March 21, 2017 ECEWE
The Honorable Jenny Abbott Kitchings .
South Carolina Court of Appeals MAR 23 201
P.O. Box 11629 .
Columbia, SC 29211 SC Court of Appeals
Re: Laura Toney v. LaSalle Bank National Association as Trustee for the Registered

Holder of Structured Asset Securities Corporation, et al.
Appellate Case No. 2016-001989
Our File No.: 52310.49499

Dear Ms. Kitchings:

Enclosed for filing, please find Respondents’ original Return to Motion For Leave of Court

along with six additional copies and an accompanying Proof of Service. Copies of the same have
been served on Appellant and Paul M. Fata, Esq., both of whom are also copied on this
correspondence. At your convenience, we would respectfully request that you please file the
enclosed and return a filed copy to our office using the enclosed, prepaid envelope.

Thank you for your assistance.

your convenience.

With warmest regards, I am

If you have any questions or concerns, please contact me at

Yours very truly,

M/ " —

Malena A. Dinwoodie

Litigation Paralegal
SAO/mad
cc: Laura Toney, Appellant (w/encl.)
Paul M. Fata, Esq.
COLUMBIA CHARLESTON CHARLESTON
1201 Main Street, Suite 1800 Litigation, Real Estate & REO Foreclosure

4000 Faber Place Drive, Suite 450
Post Office Box 41489 (29423)
North Charleston, SC 29405

Tel: (843) 577-5460

Fax: (843) 577-5135

Post Office Box 1799 (29202)
Columbia, SC 29201

Tel: (803) 765-2935

Fax: (803) 252-0786

4000 Faber Place Drive, Suite 450
Post Office Box 71727 (29415) -
North Charleston, SC 29405

Tel: (843) 577-5460

Fax: (843) 725-0015
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