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ARGUMENT
The master’s order denying the motion to intervene should be affirmed for the
reasons stated by the master as well as for the reasons set forth in the Farms’ initial brief
as appellants. Proposed Intervenors received notice of the lawsuit and the hearing, and
failed to attach a pleading to the motion as required by Rule 24(c), SCRCP. For these
reasons as well as those cited by the master, the order denying the motion to intervene
should be affirmed.

1. Proposed Intervenors received notice of the lawsuit and had the
opportunity to be heard.

Although the newspaper notice and the notice posted along the dirt roads did not
provide the date and time of the road closure hearing, the notices complied with the statute
and provided Proposed Intervenors with notice of the lawsuit and the opportunity to be
heard.

First, the newspaper notice and the notice posted along the dirt roads alerted
Proposed Intervenors to the existence of the lawsuit and gave them the opportunity to
object to the relief requested. Indeed, five days after the lawsuit was filed, Proposed
Intervenors Carolyn and Robert Barrett wrote a letter to the court referencing the case
number and stating that approximately 50 other people -obj ected to the closure. (Letter.)
Additionally, the letter requested that the court provide the Barretts with notice of the trial
(or hearing) date. Id. The following week, a petition containing 25 signatures objecting to
the road closure was filed with the court. (Pet.) These two filings alone show that Proposed
Intervenors were aware of the lawsuit and had the opportunity to discover the date and time

of the hearing.



Second, Proposed Intervenors incorrectly state that no one received written notice
of the hearing. As requested by the Barretts, counsel for the Farms provided direct written
notice of the date and time of the hearing to the Barretts. (Letter; Not.) Any other interested
party could have made the same request, but they chose not to do so. Additionally, the
Barretts could have and should have alerted the other Proposed Intervenors of the hearing
date and time. Counsel for the Farms was under no obligation to do so.

Third, the notice was effective. Multiple people attended the hearing and three
testified. (6/27/16 Order p. 4.) As the judge explained, the courtroom “was pretty much
filled up on the two benches.” (8/12/16 Tr. 39:7-12.) The master invited any person who
was interested to testify. (5/31/16 Tr. 12:24 —13:2.) |

Finally, the notice complied with the statute. The statute does not require the notice
to set forth the date and time of the final hearing. Instead, the statute requires as follows:

Prior to filing the petition, notice of intention to file shall be
published once a week for three consecutive weeks in a
newspaper published in the county where such street, road

or highway is situated. Notice also shall be . . . posted by the
petitioning party along the street, road, or highway . . . .

S.C. Code Ann. § 57-9-10 (Supp. 2016) (emphasis added). The Farms fully complied with
each of these requirements. The newspaper notice stated that the Farms intended to file a
summons and complaint for the abandonment and closure of certain roads and provided a
description of the roads. (Compl., Ex. B.) The notice posted along the roads stated that
there was a pending road closure pursuant to S.C. Code Ann. 57-9-10. (Compl., Ex. D.)
Additionally, both notices contained the contact information for the Farms’ attorney.

(Compl., Exs. B, D.)



Because the Farms complied with the statute and Proposed Intervenors received
notice of the hearing as evidenced by the fact that several people, including the Barretts,
attended, the issues related to notice do not provide a basis for reversing the master’s order.
The order denying the motion to intervene should be affirmed.

1L Proposed Intervenors’ failure to attach a pleading to the motion to
intervene is an additional ground for denying the motion.

Proposed Intervenors® argument that it is “common and customary practice” to
accept a motion to intervene without a pleading is not supported by the law. Although
Proposed Intervenors may have found circuit court orders in which a motion to intervene
was granted without a proposed pleading attached, the cases do not establish a common or
customary practice. Indeed, the Farms have identified at least one case that states to the
contrary. See Anderson Cnty. v. Preston, No. 2009-CP-04-4482, 2013 WL 10154806, at
*4 (S.C. Com. Pl. Nov. 8, 2013) (finding that “[wl]ithout a proposed pleading, [the
intervening party] procedurally failed to interpose a proper motion under which
intervention could be granted”).

Moreover, the cases cited by Proposed Intervenors are distinguishable from the
present case. In those cases, it does not appear thét anyone challenged the lack of a
pleading, and the motions to intervene were typically filed shortly after the complaint was
filed and always prior to the resolution of the underlying claims. In this case, however, the
Farms challenged the lack of a pleading and Proposed Intervenors did not file their motion
to intervene until over a month after the master issued the final order closing the roads.

Further, Proposed Intervenors’ argument that Rule 24(c) applies only in cases

challenging the constitutionality of a statute is incorrect. Rule 24(c) provides:



(¢) Procedure; Notice to State When Validity of Statute
Questioned. A person desiring to intervene shall serve a
motion to intervene upon the parties as provided in Rule 5.
The motion shall state the ground therefor and shall be
accompanied by a pleading setting forth the claim or defense
for which intervention is sought. The same procedure shall
be followed when a statute of this State gives a right to
intervene. When the constitutionality of a statute is drawn in
question in any action in which the State or an officer,
agency or employee thereof is not a party, the party shall also
serve the motion on the Attorney General.

Rule 24, SCRCP.

The rule has two parts. One addresses the general procedure for filing a motion to
intervene, and the other addresses the special notice procedure required when the case
involves the constitutionality of a statute. The inclusion of the phrase “Notice to State
When Validity of Statute Questioned” in the title of the rule simply alerts the reader to the
special exception contained in the final sentence and does not limit the scope of the rule to
cases involving a constitutional issue. Because this case does not concern the
constitutionality of a statute, the second part of the rule does not apply.

To the extent that there is any confusion about the meaning of the word “shall,” the
Court may wish to clarify the issue. Otherwise, the Farms respectfully suggest that the rule
plainly states that the motion shall be accompanied by a pleading, and therefore the failure
to attach a pleading provides an additional ground for denying the motion.

CONCLUSION

The master’s order denying the motion to intervene should be affirmed.
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