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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) '
)
South Carolina Farm Bureau Mutual )
Insurance Company, ° ) ORDER GRANTING DEFENDANT
) GOVERNMENT EMPLOYEES INSURANCE
Plaintiff, ) COMPANY’S MOTION FOR
) SUMMARY JUDGMENT
V. )
)
Michael David Harrelson, Devora )
Harrelson, Kevin Duke, and Government) C.A. NO.: 2016-CP-26-798
Employees Insurance Company, )
) RECEIVED

Defendants. )
)

MAR 28 2017

This matter came before me on February 27, 2017 for arégegp&m]%fmls

Government Employees Insurance Company’s (“GEICO”) Motion for Summary
Judgment.® Counsel for all parties was present, and submitted memoranda of law,
exhibits, and oral argument. GEICO seeks an Order granting Summary Judgment on its
declaratory judgment claim against Michael David Harrelson and Devora Harrelson
(“Harrelsons”), and Kevin Duke (“Duke”).

STANDARD OF REVIEW

Summary judgment is proper when no genuine issue exists as to any material fact
and the moving party is entitled to judgment as a matter of law. Rule 56(c), SCRCP. In
determining whether any triable issue of fact exists, the evidence and all reasonable

inferences must be viewed in the light most favorable to the nonmoving party. Quality

Towing, Inc. v. City of Myrtle Beach, 340 S.C. 29, 530 S.E.2d 369 (2000).

FINDINGS OF FACT

1 GEICO’s declaratory judgment action, C.A. No.: 2016-CP-26-424, was consolidated
with this matter by Consent Order filed on May 5, 2016.
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- On December 21, 2012, the Harrelsons and Duke were involved in an altercation

in a Wal-Mart parking lot in Myrtle Beach, South Carolina. The Harrelsons ﬁled a
negligence action styled Michael David Harrelson and Devora Harrelson v. Kevin Duke,
C.A. No.: 2015-CP-26-6601. GEICO, Duke’s liability carrier, brought this action seeking
a declaration that it owed no duty to defend or indemnify or otherwise provide any
coverage under Duke’s policy to either the Harrelsons or Duke because, in pertinent
parf, the facts giving rise to the allegations did not arise out of the ownership,
maintenance, or use of an automobile.

Taken in the light most favorable to the nonmoving parties, the facts are as
follows for purposes of this summary judgment motion: |

Michael Harrelson was waiting in an aisle of the Wal-Mart parking lot for another
car to vacate a parking space close to the store. Devora Harrelson exited her vehicle,
retrieved a cart, and moved to the end of the parking aislé to wait on her husband. Duke
pulled up behind Michael Harrelson, who was stopped. Duke blinked his lights, blew
his horn, slammed on his brakes, and revved his engine. Michael Harrelson then pulléd
into the parking space he was waiting for. |

According to Devora H‘arrelson, Duke then pulled up behind the Harrelson car.
Duke cursed at her. Michael Harrelson walked around the back of Duke’s car. The
Harrelsons responded to Duke. Duke then exited his vehicle and engaged in an
altercation with Michael Harrelson. At one point, Duke pinned Harrelson against the
back of his car.

The altercation took place outside of Duke’s vehicle. Duke’s car was stationary
during the altercation and was not being used for transportation. Duke left in his vehicle

after the altercation.
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FINDINGS OF LAW

Under South Carolina law, an autorﬁobile insurance policy must provide coverage
for the insured against “loss from liability imposed by law for damages arising out of the
ownership, maintenance, or use of” the insured motor vehicle subject to applicable
coverage limits. S.C. Code Ann. § 38-77-140. GEICO’s policy contains a provision for the
required statutory coverége.

An injury arises out of the ownership, maintenance, or use of a motor vehicle, for
purposes of automobile insurance, if (1) a causal connection exists between the vehicle
and the injury, (2) no act of independent significance breaks the causal link between the
vehicle and the injury, and (3) the vehicle was being used for transportation at the time

of the injury. Peagler v. USAA Ins. Co., 368 S.C. 153, 159, 628 S.E.2d 475, 478 (2006).

The causal connection test is satisfied if (1) the vehicle was an active accessory to
the assault, (2) the vehicle was something less than the proximate cause and something
more than the mere site of the injury, and (3) the injury must be foreseeably identifiable

with the normal use of the vehicle. State Farm Mut. Auto. Ins. Co. v. Bookert, 337 S.C.

291, 293, 523 S.E.2d 181, 182 (1999).

In State Farm Fire & Cas. Ins. Co.. v. Aytes, 332 S.C. 30, 503 S.E.2d 744 (1998),

the South Carolina Supreme Court held that there was no causal connection between a
vehicle and the injuries sustained by the insured where the assailant drove the victim in
the insured vehicle to another location, exited the vehicle, and shot her. The court held
that the victim’s mere presence in the insured vehicle when she was shot did not make
the required causal connection, the vehicle was not an active accessory to the attack, the
use of a vehicle to transport an assailant to the scene of an assault was merely incidental,

and the assailant’s conduct was remote from the type of conduct that is reaéonably

Page 3 of 5

8620092d09102#3SVD - SVIId NOWNOD - AYHOH - Wd 01:€ ZL 48N 210Z - AFTId ATTVIINOYLO33



foreseeable with the normal use of a vehicle. Id. at 33-34, 503 S.E.2d at 745-746; see

also Doe v. South Carolina State Budget and Control Bd., 329 S.C. 214, 494 S.E.2d 469

(Ct. App. 1997)(holding that the situs o_f an injury is not necessarily a causal link even
though it is connected spatially to the harm).

Under these standards, the injuries alleged by the Harrelsons did not arise out of
the ownership, maintenance, or use of Duke’s vehicle.

First, there was no causal connection between the alleged injuries and Duke’s
vehicle. None of the alleged injuries occurred while any of the parties were travelling in
the GEICO-insured vehicle. Duke parked and exited the vehicle prior to the altercation.
Even assuming as true Plaintiffs’ testimony that at one point Duke blocked the
Harrelson vehicle in its space and pinned Michael Harrelson against his vehicle during
the fight, a vehicle is not causally connected to an injury by being the mere site of an
injury.

Second, even if Duke’s vehicle had been causally connected to the assault, any
causal connection with the vehicle was broken when Duke exited the vehicle and had an
altercation with the Harrelsons.

Third, even if there was a (;ausal connection that was not broken, Duke’s vehicle
was not being used for transportation at the time of the altercation. The record plainly
reflects that the physical altercation took place outside of Duke’s parked vehicle.

I therefore find that:

(1) no genuine issue of material fact exists regarding the facts relevant to

GEICO’s coverage question;
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(2) neither Michael and Devora Harrelson nor Kevin Duke are entitled to recover
under the GEICO policy that insured Duke’s vehicle at the time of the
December 21, 2012 Wal-Mart parking lot altercation; and

(3) GEICO is entitled to summary judgment as to its declaratory judgment action
as a matter of law.

IT IS SO ORDERED.

The Honorable Benjamin H. Culbertson
Judge, Fifteenth Judicial Circuit

Dated: March 17, 2017
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