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STATEMENT OF ISSUES ON APPEAL 

I DId the lower court err m fmlmg to hold that East Cherry Grove Realty IS the owner 
m fee sImple ofthe canals based on the June 13, 1963 Order ofJudge Momson? 

II DId the tnal court err m refusmg to estop the State from assertmg ownershIp of the 
canals? 

III DId the lower court err m rulmg that the Issue of publIc dedIcatIOn should be decIded 
by the JUry? 

IV DId the lower court err m fmlmg to rule that East Cherry Grove Realty was the 
owner m fee sImple of the canals m questIOn based the Umted States Supreme Court 
case of Kalser Aetna v Unzted States? 

V DId the lower court err m findmg that the deeds were ambIguous m lIght of the 
Order of Judge Momson dated June 13, 1963? 

VI DId the lower court err m sendmg the Issue ofthe publIc trust doctnne to the Jury? 

VII DId the tnal court err m fmlmg to grant Defendant's motIOns for non-smt and 
dIrected verdIct and for a Judgment as a matter of law on the Issue of publIc 
dedIcatIOn and ownershIp? 

VIII DId the tnal court err m refusmg Appellant's request to charge? 

IX DId the tnal court err m fmlmg to admIt the transcnpt from the prevIOus Supreme 
Court Appeal? 
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STATEMENT OF THE CASE 

ThIS case mvolves a dIspute over ownershIp of certam land located m Cherry Grove 

Beach, South Carolma In order to understand the complicated factual and procedural 

CIrcumstances surroundmg tills matter, a complete reCItation of the long legal hIStOry of thIS 

case over the last fifty years IS necessary 

In the late 1960s, C D NIxon formed East Cherry Grove Realty Company to 

develop North Myrtle Beach and sell lots m Cherry Grove Almost Immediately thereafter, 

a dIspute arose WIth the State of South Carolma over the ownershIp of the property In the 

early 1960s, lawsUits were filed between the State of South Carolma and East Cherry Grove 

Realty and ItS predecessor-m-mterest, CD NIxon These lawsUits centered around CD 

NIxon's ownersillp and nght to build and/or fill m certam canals and marshes m the Cherry 

Grove area When the ongmal laWSUit was commenced, the State of South Carolma sued 

East Cherry Grove Realty and C D NIxon over these constructIOn activIties and ownershIp 

of the marsh Many of these activIties occurred after Humcane Hazel came through the 

Cherry Grove area By 1963, the State of South Carolma had sued NIxon to stop 

construction of a bndge and/or causeway at Tenth Avenue and to further stop NIxon from 

divertmg waters m the 8th Street to the 29th Street area of Cherry Grove Beach (That 

laWSUit also mvolved who was the owner of certam marshlands and tidelands and ultImately 

produced a settlement m 1969 between the State and East Cherry Grove Realty) (Def's 

Ex 5, R P 1025) On June 13, 1963, Judge Momson, the PresIdmg Judge for the FIfteenth 

JudICial CirCUit, sIgned a Consent Order (between the State and East Cherry Grove Realty) 

releasmg certam portIOns of the property from any further litigatIOn In hIS Order, Judge 

Momson found 
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That the below descnbed property IS hereby released and IS declared not to 
be mvolved m nor WIthm the scope of the above-entItled actIOn as It has been 
determmed and agreed upon by counsel that the smd property IS above the 
mean hIgh water mark of any adjacent tIdal water pnor to any alleged 
changmg of the level ofthe land or ofthe Waterway 

ThIS June 13, 1963 Consent Order had a plat attached to It whIch descnbed all 

property east of the bolded lme on the plat to be that of East Cherry Grove Realty Company 

(R P 3, P 1025) Also, the plat attached to Judge Momson's June 13, 1963 Order had a 

bolded hne drawn through the mam channel WIth the mscnptIOn "uplands" on the east SIde 

and the "creek" on the west SIde (R p 3, pp 1029-1035) All of the canals WhICh are the 

subject of thIS laWSUIt are on the east SIde of that hne and the State had agreed by thIS 

Consent Order that East Cherry Grove Realty owned that property In 1963, Attorney 

General Damel McLeod jomed m thIs Consent Order by filmg a petItIon supportmg thIS 

pOSItIon that the State owned nothmg east ofthe bolded hne (R p 3, P 1025) 

Eventually, the case was tned before Judge Momson and an Order was entered 

findmg for East Cherry Grove Realty and agamst the State of South Carolma (R p 5) ThIs 

Order held that East Cherry Grove Realty owned from the center of all non-navIgable creeks 

to the low water mark on navIgable creeks (R p 5) The State appealed the Order and a 

transcnpt of record and appendIx were filed WIth thIs Court m 1969 In that transcnpt WhICh 

IS an ExhIbIt m thIS record (Ex D-7, R P 1036), the State and East Cherry Grove Realty 

sublllltted to thIs Court agreed facts for the purposes of thIs htIgatIon Four of the agreed 

facts were 

1 That a tItle abstract of the property was attached to the transcnpt and IS true 

and accurate and accepted as part of the record m thIs case (Trans ofRec of Supreme Court 

(R pp 1036-1037) 
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2 That smce 1785 the Defendant's predecessors m tItle have exercIsed 

posseSSIOn of the property adversely as shown herem to the whole world and that sImIlarly 

smce 1785 the State of Carolma has accrued no nght or tltle to the property nor receIved any 

of the rents or profits thereof (R p 1037) 

3 That the grants, as set out m the agreed abstract, cover the property m 

questIOn and said grants were a valId exerCIse of the sovereIgn power over Said lands (R p 

1037) 

4 That the Defendant's tltle IS denved from the grant m an unbroken cham 

(R P 1037) 

WillIe the case was on appeal, the partIes started talkmg settlement m the summer of 

1969 WillIe no wntten settlement agreement between the partIes has ever been found, two 

deeds, a 1963 Consent Order, a 1969 Supplemental Order of Settlement, and a plat were 

agreed to by the State of South Carolma and East Cherry Grove Realty Company (R p 3, 

P 5, P 65, P 930, P 932) The State, actmg through the Budget Control Board and WIth the 

approval of then Governor McNair, executed a deed December 22, 1969 In whIch the State 

deeded all property above an agreed hIgh water mark to East Cherry Grove Realty Company 

for One Dollar (R p 941) In exchange East Cherry Grove Realty Company deeded to the 

State of South Carolma certam property below the agreed hIgh water mark (R p 932) 

These deeds referenced a smgle plat WIth a heavy bolded lme WhICh descnbed the property 

bemg deeded by the partIes 1(P_7 A R filed WIth the Court) Both deeds were filed m the 

Horry County Clerk's Office, however, the deed to the State of South Carolma IS the only 

deed whIch has a plat and was placed m the computer map records of the Horry County 

I The plat has been revIsed at least seven times over the years prIor to the settlement The verSIOn whIch 
was filed WIth the two deeds IS Plat ReVISIOn No 7 (PlamtIff's Ex 7 A) (R filed WIth the Court) 
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Assessor's Office years later The deed from the State to East Cherry Grove Realty 

Company has never been mapped by the Assessor's Office and the Assessor had no record 

of who owned the canals Fmally, Judge Momson Issued a Supplemental Order on 

December 23, 1969 declanng the case settled, but findmg that the June 13, 1963 Order was 

stIll effectIve (Both partIes' attorneys consented to thIS Order) 

In 2008, thIrty-nme years after the settlement of the tIdelands dIspute, the CIty of 

North Myrtle Beach brought thIS lawsUIt agamst East Cherry Grove Realty Company and 

the State of South Carolma In thIS case, North Myrtle Beach sought to dredge the 

manmade canals m East Cherry Grove Beach whIch were the subject of the 1963 Order of 

Judge Momson and the deeds sIgned on December 22, 1969 by the Governor The CIty 

also sued the State smce It contended the State owned the manmade canals The State 

answered and contended they owned the canals In fact, the manmade canals are outsIde the 

agreed hIgh water lme found on the plat whIch was filed WIth the qUIt claim deeds (Ex D-5, 

R P 1025) The plat attached to the 1969 qUItclaim deeds sIgned by Governor McNair IS 

found m the Record as Ex P-7A (filed WIth the Court) (Because of the complexIty of thIS 

case, Appellant provIdes a CD WIth the Plat (Ex P-7 A) and certam other exhIbIts of 

Defendant WIth thIs Bnef and Record on Appeal) 

The quoted language m both deeds IS IdentIcal except one deed (State to East Cherry 

Grove Realty) uses the term above and the other (East Cherry Grove Realty to the State) 

uses the term below (Unfortunately, a reVIew of the plat WIll reveal that "below" and 

"above have dIfferent meanmgs than what IS commonly understood) The Deed from the 

State to East Cherry Grove Realty (Horry County Deed Book 420 at page 595) states 
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That all areas lymg above the agreed mean hIgh water mark are qmt-claImed 
to C D NIxon, et al by the State of South Carolma by thIS deed 

That all areas lymg below the agreed mean hIgh water mark are qmt-claImed 
to the State of South Carolma by a separate deed 

That all areas lymg below the agreed mean hIgh water on Northeast Canal, 
NIxon Canal, proposed NIxon Canal ExtenslOn, Mam Channel, Nye Cut and 
all other eXlstmg canals are qmt-claImed to the State of South Carolma by a 
separate deed except that m the areas m Nye Cut and Mam Channel to be 
closed It IS understood and agreed that the Nye cut will remam open until 
Mam Channel ("proposed relocatlOn of Creek") between 25th Avenue and 
NIxon Canal has been cut, at wmch time C D NIxon, et aI, WIll have the 
nght to bmld a bndge at eIther 22nd Avenue or 23rd Avenue across Mam 
Channel, and close Nye Cut, all as shown on the Said plat, closed areas title 
to be m C D NIxon, et al 

The second deed from East Cherry Grove Realty to the State (Horry County Deed 

Book 420 at page 586) proVIdes 

That all areas lymg below the agreed mean hIgh water mark are qmt-claImed 
to the State of South Carohna by tms deed 

That all areas lymg below the agreed mean hIgh water on Northeast Canal, 
NIxon Canal, proposed NIxon Canal ExtenslOn, Mam Channel, Nye Cut and 
all other eXlstmg canals are qmt claimed to the State of South Carolma 
except that It IS understood and agreed that Nye cut will remam open untIl 
Mam Channel ("proposed re10catlOn of Creek") between 25th Avenue and 
NIxon Canal has been cut, at wmch time C D NIxon, et aI, WIll have the 
nght to build a bndge at eIther 22nd Avenue or 23rd Avenue across Mam 
Channel, and close Nye Cut, all as shown on the saId plat, and title to land 
proposed to be closed will remam m CD NIxon, et al 

The Issue of legal ownershIp of the manmade canals has been repeatedly raised by 

pohtIclans and government offiCIals smce the 1969 settlement In fact, an Attorney 

General's opmlOn was sought as to the meanmg of the two deeds m October 1980 Kenneth 

Woodmgton, then an ASSIstant Attorney General, Issued an October 31, 1980 oplmon m 

whIch he stated 

It IS the oplmon of tms Office that the essence of the 1969 agreement was 
that all land wlthm the penmeter of the lme deSIgnated "agreed mean hIgh 
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water mark" or "north edge of the lIne" was qUit claimed by East Cherry 
Grove Realty Company, et al to the State, regardless of the actual elevatIOn 
of the lands withm that lme In exchange for thIS, the State qUitclaimed to 
the grantees all lands outsIde that penmeter regardless of actual elevatIon 
wIth certam exceptIons The exceptIOns are that East Cherry Grove Realty 
Company, et aI, conveyed ItS mterest m all areas lymg below mean hIgh 
water mark as the result of excavatIOn above the agreed hIgh water mark to 
the State (See OpmIOn of S C Attorney General's Office dated October 
31,1980) (R 994)2 

In the current lawsUit, the City of North Myrtle Beach does not claIm ownershIp of 

the manmade canals but argues that they have been publIcly dedIcated and that the State of 

South Carolma owns them 3 East Cherry Grove Realty answered the declaratory Judgment 

actIOn filed by the City of North Myrtle Beach and counterclaimed that It was the lawful 

owner of the canals at Issue Both partIes moved for summary Judgment argumg that the 

ownershIp of the manmade canals was a questIOn oflaw for the court The Honorable Larry 

Hyman Issued hIs Order denymg summary Judgment on October 19, 2010 and found "there 

IS an Issue of fact over the mtentIOn of the partIes m connectIon WIth the qUitclaim deeds 

Issued and that summary Judgment IS not appropnate "(R p 92) 

Pnor to the tnal, the presldmgJudge (The Honorable WIlham Seals) Issued hIs order 

takmgJudIcIa1 notIce of the Order ofJudge Momson dated June 13, 1963 but refused to find 

thIS consent Order determmed the ownershIp of the manmade canals (R pp 166-167) 

Judge Seals submItted thIs declaratory Judgment actIOn to the Jury by way of a special 

verdIct form He subrrutted three questIOns to the JUry 

1 We the JUry find that, accordmg to the two qUitclaim deeds m 
eVIdence as PlamtIffs ExhIbIts 4 and 5, that tItle to the canals m 
dIspute m thIS case belongs to (please check one) 

___ East Cherry Grove Realty, LLC 
___ The State of South Carolma 

2 ThiS OpmlOn makes no mentIOn of the 1963 Consent Order signed by Judge Mornson 
3 The City named the State of South Carolma as a Defendant m thIS laWSUIt 
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2 DId the ongmal East cherry grove Realty Co or C D NIxon dedIcate 
the canals mvolved m thIs lawsUIt to the publIc? 
___ Yes 
___ No 

3 Does the State of South Carolma hold tItle to the canals mvolved m 
thIs lawsUIt m trust for the publIc? 

Yes ---
___ No 

(R p 1) 

ThIs appeal follows the demal of East Cherry Grove Realty's motIOn for nonsUIt and 

dIrected verdIct and the resultmg Jury verdIct 
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STANDARD OF REVIEW 

ThIS IS an actIOn for declaratory Judgment and thus IS neIther legal nor eqmtable but 

IS detennmed by the nature of the underlymg Issue An Issue essentIally one at law wIll not 

be transfonned mto one m eqmty sImply because declaratory relIef IS sought Legette v 

Smlth, 226 S C 403, 85 S E 2d 576 (1955) Here, the actIOn IS to construe deeds, a plat and 

vanous Order of the court thus It IS one at law Accordmgly, thIS Court's JunsdIctIOn IS to 

correct errors of law and factual fmdmgs not supported by the eVIdence Czty 0/ Hartsvllle 

v S C MUnlclpal Insurance and Rlsk Fznanczng Fund, 382 S C 535, 674 S E 2d 574 (S C 

2009) However, "an Appellate Court may detennme questIOns of law wIth no partIcular 

deference to the tnal court" Verenes v Alvanos, 387 S C 11, 14, 690 S E 2d 771,772,773 

(2010) Appellant asserts numerous questIOns of law m thIs complex case (See also Estate 

o/Tenney v S C Dept o/Health & Env Control, 393 S C 100, 712 S E 2d 395 (SC 2011) 

Further, because Appellant asserts thIS case denves from a settlement wIth the State 

of South Carolma m 1969 detennmed by a Consent Order, deeds and a plat, there IS strong 

publIc polIcy argument m the finalIty of that settlement (See Condon v State, 354 S C 

634, 583 S E 2d 430 (2003) ("The holdmg serves the publIc mterest m the fmallty of 

settlement agreements, partIcularly m settlement wIth the State") 583 S E 2d at 434 
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ARGUMENT 

I The trIal court erred m faIlmg to find that East Cherry Grove Realty was the 
owner of the manmade canals pursuant to the Order of Judge MorrIson dated 
June 13, 1963 

Pnor to the tnal of thIS case, East Cherry Grove Realty Company advIsed the tnal 

court that It had located m the records of the Clerk of Court an Order of Judge Momson 

dated June 13, 1963 whIch was dIsposItive of the case Appellant asked the tnal court to 

take JudIcIal notice of that Order and to find as a matter of law that East Cherry Grove 

Realty owned all property east of the lme agreed to by the State and East Cherry Grove 

Realty m the 1963 Order The tnal judge refused to do so, but agreed to charge the jury that 

the 1963 Order was the law of the case (R pp 166-167) 

The June 13, 1963 Order of Judge Momson whIch was agreed to by the State 

provIded m pertment part 

That all the land lymg between the said unbroken blue lme shown as the 
estl1llated lme of demarcatIOn between upland and marshland on the above­
referred to plat and the Atlantic Ocean IS hereby released and IS declared not 
to be mvolved m nor WIthIn the scope ofthe above-entitled actIOn as It IS and 
was above the mean hIgh water mark of the adjacent titled water pnor to any 
alleged artIfiCIal changmg of the level of the land or of the waterway A 
copy of the plat made by Said survey IS hereto attached and another IS on file 
III the office of the Attorney General of the South Carolma A thud copy 
WIll be filed WIth the Order m the records ofHorry County 

It IS further ordered that thIs consent order IS to have no effect whatsoever 
upon the title or nghts of the partIes m thIS action to all other property 
descnbed m the Complamt It IS not an admIssIOn or demal on the part of 
eIther the plamtIff or defendants and not to be consIdered as eVIdence of such 
as all questIOns m regards to the title and nghts m the remammg lands are 
bemg left for determmatIOn by the Court 4 

(R p 3i 

4 ThIS Order was found III the ongmal records of the Horry County Clerk of Court 
5 Further the Attorney General sIgned the Consent Order and filed a Petition askmg the Court to SIgn the 
Order (R p 1025) 
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SImultaneously filed wIth the Order of Judge Momson dated June 13, 1963 was a 

plat Tills plat attached to the record (R pp 1029-1035) shows a bolded hne runnmg down 

the mam canal m Cherry Grove East of that hne are the manmade canals m questIOn m tills 

htIgatIOn wmch the partIes agreed m the June 13, 1963 Consent Order were owned by East 

Cherry Grove Realty (See Order of June 13, 1963, "smce tills actIOn was filed, the title to 

certam property not mtended by the plamtlff (State) to be mcluded m thIS lawsmt, has been 

questioned because the lme of demarcatIOn between the hIgh land of East Cherry Grove 

Realty Beach and the marshland or land below the mean illgh water hne could not be 

determmed ") (R 1025-1027) Tills Order IS still the law of the case and was what the 

partIes rehed on m settlmg the ongmallawsmt m 1969 

In accordance WIth the 1963 Order, Appellant asked the Court m thIS case to declare 

the canals willch were east of the lme on the plat (R pp 166-167, P 816) were owned by 

East Cherry Grove Realty (A CD of tills plat (Ex P-7 A) and certam other exhIbIts IS 

proVIded WIth Appellant's Fmal Bnef and Record on Appeal) At the appropnate stage after 

the Plamtlff fimshed ItS case, East Cherry Grove Realty moved for a non-smt WIth prejudIce 

based on the June 13, 1963 Order (R p 816) The tnal court refused such, but adVised 

Appellant that It mtended to charge the JUry the June 13, 1963 Order was the law of the case 

(See Court's JUry charge "I charge you that thIS Court has found that the June 13, 1963 

Order IS law") (R p 902) 

It IS well settled m South Carolma that after the plamtIff m an actIOn tned by a court 

has completed the presentatIOn of hIS eVIdence, defendant may move for dIsmIssal on the 

grounds that plamtIff has no nght to relief See Duckworth v Neely, 319 S C 158, 459 

S E 2d 896 (Ct App 1995) In thIS case the law of the case was the Order of June 13, 1963 
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between the State of South Carolma and East Cherry Grove Realty Company As a result of 

thIS Order, the State of South Carohna could not claim that the manmade canals east of the 

lme on the plat attached to the Order were owned by the State 6 Thus, the two deeds 

executed by the partIes do not mclude the manmade canals smce to do so would VIOlate the 

1963 Order Appellant urged the tnal court to rule that thIS was the law of the case on June 

l3, 1963 and that It was the law of the case when thIS tnal was commenced, thus the State 

could not now claim It owned the manmade canals 

The questIOn of the June l3, 1963 Order was not one for the JUry but was one for the 

court and the court was bound to apply It to the facts of thIs case Only the court can apply 

the law of the case and the court erred m faIlmg to grant Defendant's motIon for non-SUIt 

because nothIng was presented by the Defendants that the June l3, 1963 Order was not 

bmdmg on the partIes See Rlchland County v Palmetto Cablevlswn, 261 S C 222, 199 

S E 2d 168 (1973) (An unchallenged rulmg, nght or wrong, becomes the law of the case), 

see also Carolma Chlonde Inc v Rlchland County, Opimon No 27013 deCIded July 25, 

2011 (Unchallenged rulmg nght or wrong reqUIres affirmance because It was not tImely 

dIsputed) See also Charleston Lumber Co v Mlller Housmg Corp, 338 S C 171, 525 

S E 2d 869 (2000) (unchallenged rulmg the law ofthe case) 

II The State IS estopped to deny the 1963 Order 

Appellant also argued that the State was estopped to claim tItle to the land m 

questIOn because of the 1963 Order WhICh had been the law of the case for almost 46 years 

pnor to when thIS laWSUIt was commenced South Carolma has long recogmzed estoppel 

agamst the government m certam CIrcumstances JudICIal estoppel IS applIed when a party 

6 All land lymg between the saId unbroken lme shown as the estImated hne of demarcatIOn IS hereby 
released and IS declared not to be Involved (R p 3 p 1025) 
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attempts to assert a posItion dIfferent than that whIch It IS asserted m a prevIOUS lItigatIOn 

The doctnne of estoppel applIes when "actIOns, conduct, words or sIlence whIch amounts to 

a representatIOn or a concealment of matenal facts causes another to alter hIs posItlon to hIs 

prejUdICe or mJury" Rushzng v McKznney, 370 S C 280, 293, 633 S E 2d 917, 924 

(Ct App 2007) Appellant asserted the doctnne of estoppel at the close of the case and 

requested the Court to rule that the State of South Carolma was estopped from assertmg 

ownershIp of the manmade canals (R p 816) The tnal court refused such rulmg and thus 

erred m faIlIng to grant the motIOn for mvoluntary non-sUIt (R p 816) 

The purpose of JudICIal estoppel and estoppel generally IS to enforce promIses to 

aVOId mJustlce and wrongdomg DaVlS v Montelth, 289 S C 176, 181,345 S E 2d 724, 727 

(1986), Quml Hlll LLC v County of Rlchland, 379 S C 314, 324, 665 S E 2d 194, 199 

(Ct App 2008), Oswald v County of Alken, 281 S C 298,315 S E 2d 146 (Ct App 1984) 

(Court of Appeals applIes doctnne of estoppel to prevent applIcatlon of a change m the law 

to the Plamtlff) 

ThIS Court first recognIzed the vahdIty of JudIcIal estoppel m Hayne Federal Credlt 

Unwn v Emley, 327 S C 242, 489 S E 2d 472 (1997) In that case, the Court noted 

"JudICIal estoppel precludes a party from adoptmg a pOSItIOn m conflIct WIth one earher 

taken m the same or related lItlgatIOn" The Hayne court went on to enunCIate the purpose 

of the doctnne, makmg clear that It mtended to "protect the mtegnty of courts rather than to 

protect lItIgants from allegmg Improper or deceItful conduct by theIr adversanes" 489 

S E 2d at 477 In Hayne, the Court lImIted the doctnne to mconsIstent statements of fact 

holdmg that Hayne was prevented from argumg that he was the owner of certam property 

when he had successfully dIsclaImed ownershIp of the same property durmg hIS dIvorce 
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ThIS IS SImIlar to what the State now argues m thIS case -- that It IS the owner of the 

manmade canals m questIOn -- even when the 1963 Order executed and consented to by the 

State mdIcates that East Cherry Grove Realty was the owner of the manmade canals and thIs 

had been a fact WhICh East Cherry Grove Realty had relIed upon for 46 years pnor to the 

commencement of thIs SUIt See Zzmmerman v Central UnlOn Bank, 194 S C 518, 8 S E 2d 

359 (1940) (Where a party assumes a certam posItIon m a legal proceedmg and succeeds m 

mamtammg that posItIon, he may not thereafter, sImply because hIS mterests have changed, 

assume a contrary posItIOn) See also Auto Owners Ins Co v Rhodes, 682 S E 2d 857 

(S C App 2009) wherem the Court dIscussed the elements of JudICIal estoppel to mc1ude 

"two mconsIstent posItIOns taken by the same party m the same or related proceedmgs and 

the party takmg the posItIOn must have been successful m mamtammg that posItIon and have 

receIved some benefit" (Here, both the State and East Cherry Grove Realty receIved a 

benefit from the 1963 Consent Order smce the partIes agreed to the property at Issue m the 

lawsUIt) 

As stated above, m the 1960s lItIgatIon between the State and East Cherry Grove 

Realty, the State and East Cherry Grove agreed m a Consent Order of the tnal court that all 

property east of the mam channel belonged to East Cherry Grove Realty Company Further, 

when the settlement was agreed to m 1969, both partIes had prevIOusly sIgned the Consent 

Order of 1963 agreemg that the manmade canals were not part of the settlement Thus, for 

over 46 years the settled expectatIOns of both East Cherry Grove Realty and the State of 

South Carolma were that the manmade canals m questIon were owned by East Cherry 

Grove Realty ThIS Issue only arose because the CIty WIshes to dredge the canals 
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Accordmg to Fraser v Hext 21 SC Eq 250 2 Strob Eq 250 (1848), "It IS not the 

polIcy of the law to dIsturb settlements made wIth delIberatIOn and wIth tolerable fairness, 

more partIcularly where they have been acqmesced m for any length of tlme afterwards" 

Further, "there IS a publIc mterest m the finalIty of settlement agreements partIcularly m 

settlements wIth the state" Condon v State, 354 S C 634, 583 S E 2d 430 (2003) 

Accordmgly, the tnal court erred m not findmg that the State was estopped from assertmg It 

was an owner to property when the 1963 Order of the tnal court was the law of the case 

Appellant also CItes to the Court SCRCP 43(k) entltled "Agreements of Counsel" 

WhIle Appellant recogmzes that SCRCP 43(k) was not m eXIstence m 1963, Appellant 

belIeves that the applIcable rules regardmg consent orders and settlements were the same m 

1963 as they are m 2011 SCRCP 43(k) provIdes m pertment part " No agreement between 

counsel affectmg the proceedmgs m an actIOn shall be bmdmg unless reduced to the form of 

a consent order or wntten stlpulatIon SIgned by counsel and entered m the record, or unless 

made m open court and noted upon the record " 

In tills case, dunng the begmnmg stages of the lItIgatIOn (m 1963), the partIes agreed 

to a Consent Order that the manmade canals were not part of the lItIgatIOn between the State 

and East Cherry Grove Realty Company because they had been hIghlands and, thus, the 

deeds SIgned by the Governor and the plat have no force and effect upon them (nor was It 

even contemplated m the deeds) Further, the Attorney General's PetItIon m whIch he asked 

Judge Momson to SIgn the 1963 Order clearly mdicates that he understood that the 

manmade canals were owned by East Cherry Grove Realty Company (See R p 1025) 

WhIle SCRCP 43(k) was not m eXIstence m 1963, the case law IS stIll apphcable 

because the partIes SIgned a Consent Order (See Cheap-O s Truck Stop Inc v Cloyd, 350 
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S C 596, 567 S E 2d 514, 518) ("Even though the settlement agreement was not m wntmg, 

It complIed wIth Rule 43(k) because It was made m open court and noted upon the record "), 

Ashfort Corp v Palmetto Canst Group Inc, 318 S C 492, 494, 458 S E 2d 533, 534 

(1995) (The purpose of rules such as Rule 43(k) IS to prevent fraudulent clmms of oral 

stIpulatIOns, to prevent dIsputes as to the eXIstence and terms of agreements, and to relIeve 

the court of the necessIty of determ11lmg such dIsputes ), Reed v Assoczated Invs of Edzsto 

Island Inc, 339 S C 148, 152, 528 S E 2d 94, 96 (Ct App 2000) Further, the 

Supplemental Order end11lg the case, SIgned by Judge Momson December 23, 1969 

provIded "That It would not affect the Order of June 13, 1963 7 (See Defendant's ExhIbIt 

No 22, R P 65) 

Thus, Appellant asserts that because a Consent Order had been SIgned by the partIes 

and entered mto the record, the 1963 Consent Order was bmdmg and enforceable between 

the State of South Caro111la and East Cherry Grove Realty Company and the State of South 

Carolma cannot revoke theIr consent to a bmdmg Order of the tnal court Accordmgly, It 

was error to deny Appellant s motIOns for nonSUIt and dIrected verdIct 

III The trial court erred III findIllg that there was suffiCient eVidence to submit the 
Issue of pubhc dedicatIOn to the Jury 

At the close of the City of North Myrtle Beach's case and at the close of all 

eVIdence, East Cherry Grove Realty tImely moved the Court for an mvoluntary non-SUIt 

WIth prejudIce and dIrected verdIct as to the Issue of publIc dedIcatIOn 

The City of North Myrtle Beach had offered as WItnesses, Wayne Beam, DaVId 

Harwell, Hank Thomas, Chns Noury, N F NIxon, Lawrence HIckman, James M Wooten, 

7 Judge MOlTlson s Order IS m the Courts records and SIgned by the State s and East Cherry Grove 
Realty s attorneys Thus It satIsfies the rule that the settlement was fmal and bmdmg See Motley v 
Wilhams 374 S C 107,647 S E 2d 244 (2007) (Settlement on record IS bmdmg) 
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Ed LatImer and OtIs Allen Jeffcoat on the Issue of publIc dedIcatIOn A careful reVIew of 

the testImony of each reveals that the elements of publIc dedIcatIOn were not proven by 

stnct, clear, cogent and convmcmg eVIdence and thus the tnal court should have granted an 

mvoluntary non-smt wIth prejUdICe at the close of the PlamtIffs case Mack v Edens, 320 

S C 236,464 S E 2d 124 (1995) ("DedIcatIOn IS exceptIOnal manner of passmg mterest m 

land ") 

PlamtIff called Dr Wayne Beam as ItS first wItness to testIfy regardmg thIS case 

Beam testIfied that he had been the former dIrector of the South Carolma Coastal CouncIl 

and that he had been retamed as an expert wItness m the field of governmental relatIOns and 

envIronmental permlttmg (R p 218, lInes 12-19) Beam further testIfied that everyone at 

Coastal CouncIl knew NIxon had been fightmg the State of South Carolma for 30 or 40 

years over the East Cherry Grove area (R p 232, lInes 8-19) He stated that there was a 

settlement m the late 1960s and that It was common knowledge that NIxon claImed the 

entIre area (R p 237, lInes 9-23) Beam explamed that Coastal CouncIl Issued dock permIts 

to people on the canals at Issue and that the permIts had on them 'subject to property nghts 

whIch C D NIxon and hIS heIrs and aSSIgns have m adjacent bottom lands" (R p 237, hnes 

13-25, p 238, hnes 1-8, Ex 10, p 1050) Beam belIeved that thIs language was a warnmg to 

people that NIxon claImed he was the owner of the canals (R p 238, hnes 17-20) Beam 

knew that there was no mamtenance by the CIty of North Myrtle Beach done on these canals 

(R p 239, hnes 20-25, p 240, hnes 1-8) He also knew that It would mcrease the tax value 

of the property If the CIty of North Myrtle Beach was able to get the lots dredged (R p 244, 

hnes 1-7) 
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The next wItness, DavId W Harwell, was offered as a homeowner of property on 

the canals at 51 st Avenue and 312 Canal Street (R p 251, lInes 7-15) He stated the publIc 

used the canals and that he would lIke to have the canals dredged (R p 252, hnes 4-8, p 

253, hnes 5-8) JustIce Harwell was not aware of the IdentIty of the owners of the canals m 

questIOn and he could not offer any eVIdence that the City of North Myrtle Beach ever 

performed any mamtenance on the canals (R p 257, hnes 19-25, p 260, hnes 8-14) 

The next wItness offered was Hank Thomas, a local realtor m the Cherry Grove 

SectIOn of North Myrtle Beach (R p 266, hnes 1-9) He stated that the City of North Myrtle 

Beach does not own the canals and the CIty of North Myrtle Beach has absolutely no tItle 

mterest m the property m questIOn (R p 275, hnes 13-17, p 275, hnes 9-12) Mr Thomas 

testIfied that the CIty of North Myrtle Beach mtended to do work on the canals and dredge 

them, however, he had no eVIdence of any mamtenance by the CIty of North Myrtle Beach 

(R pp 266-291)8 

The next wItness offered by the City of North Myrtle Beach was Chns Noury, the 

City Attorney (R p 292, hnes 1-3) He testlfied that the City of North Myrtle Beach 

mtended to do work on the canals but could not get a permIt from the Corps of Engmeers 

untIl the ownershIp Issue was resolved (R p 292, hnes 12-24) Mr Noury also testlfied that 

the City of North Myrtle Beach does not own the canals and the City has never dug the first 

8 Hank Thomas was also a CIty of North Myrtle Beach councIlman who testIfied that the CIty tax base 
would be Increased by $48 MIllIon If the canals were dredged and the value of the lots Increased (R p 
288 lInes 7 25) (R P 310 lInes 1 25) 
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spade of dIrt m these canals nor mamtamed them (R p 295, hnes 19-23, p 297, hnes 3-16) 

There are no records of mamtenance by the CIty of North Myrtle Beach of these canals 

eIther (R p 298, hnes 1-10) The CIty records that were found by Mr Noury contamed 

mformatIOn submItted by former CIty attorney, Peter Coleman Mr Coleman mdIcated on 

these records that he questIOned whether the CIty of North Myrtle Beach had any ownershIp 

of the bottoms of the canals (R p 299, hnes 11-20) Mr Coleman's notes reflected pnor 

homeowners' meetmgs m Cherry Grove showmg that the CIty dId not actually mamtam any 

of these canals prevIOusly due to lack of mterest by the property owners, smce the owners 

reserved the nght to reVIse the development map (R p 300, hnes 12-24, p 309, hnes 1-20, 

and Def 's Ex 31 filed wIth the Court ) 

The next wItness offered was Dr N F NIxon HIS testImony was that he IS a 

member of East Cherry Grove Realty Company and IS a retIred doctor hvmg m North 

Myrtle Beach He testIfied that East Cherry Grove Realty Company owns the canals and 

that the bottom lands of the canals were never gIven away by East Cherry Grove Realty 

Company to anyone, nor was there a pubhc dedIcatIOn of the property (R p 317, hnes 4-

15, 17-21 ) 

The next wItness offered was Lawrence M HIckman He testIfied that he was the 

assessment adllllmstrator for Horry County (R p 326, hnes 23-25 ) He testIfied that the 

records of Horry County do not mdIcate who the owner of the property IS and therefore the 

CIty of North Myrtle Beach IS not an owner of the canals (R p 336, hnes 8-11, 13-17) Mr 

HIckman stated that C D NIxon and East Cherry Grove Realty Company developed thIs 

property and dug the canals m questIOn (R p 343, hnes 12-14) Mr HIckman could not 
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offer any testimony regardmg mamtenance of the canals by the City of North Myrtle Beach 

(R pp 326-445) 

The next wItness who offered testImony m the City's case was James M Wooten, an 

engmeer wIth D D C Engmeenng (R p 346, hnes 1-5) He testIfied that m the early 1990s 

he was paid money to do a study for a remedy for the sIltmg of the Cherry Grove canals, but 

the CIty decIded to postpone and/or cancel the project (R p 347, hnes 7-11, p 349, lInes 

23-25) Mr Wooten testIfied that he had no knowledge of who owned the canals and 

specIfically stated, "the first blade of grass or the first shovel was never turned by the City of 

North Myrtle Beach m mamtammg or constructmg the canals" (R 350, hnes 12-13, p 354, 

hnes 1-5) 

The next WItness offered by the PlamtIff was Ed LatImer, a retlred ASSIstant 

Attorney General for the State of South Carolma He offered no testimony regardmg 

mamtenance ofthe canals by the City of North Myrtle Beach (R p 357-406) 

The final WItness offered by the City was Allen Jeffcoat, an attorney who speCIalIzes 

m real property work m Horry County (R p 407, hnes 19-22) He offered no testImony 

regardmg pubhc dedIcatIOn of the canals to the City of North Myrtle Beach (R p 460, hnes 

1-9) 

At the close of Jeffcoat's testImony, Defendant moved for an mvoluntary non-sUIt as 

to the Issue ofpubhc dedIcatIOn (R p 512, hnes 5-25, p 513, hnes 1-5) The Court derned 

thIS motIon Appellant asserts tills was error m that the elements of pubhc dedIcatIOn had 

not been met by the PlamtIff 
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A The elements of public dedicatIOn were not met by Plamtlff 

Proof of publIc dedIcatIOn must satIsfy four elements (1) mtent by the owner to 

dedIcate to the publIc, (2) It must be unmIstakable, (3) It must be ImplIed from long use, (4) 

the conduct by the landowner must be clear and convmcmg along wIth an uneqUIvocal 

mtent to create a nght m the publIc Derby HeIghts v Gantt, 116 S E 2d 13 (1960) Usmg 

the approach m Derby HeIghts, the testlmony offered by the Plamtlff IS defiCIent m provmg 

publIc dedIcatIOn In fact, there IS no testImony that there was ever any mamtenance on the 

canals by the CIty of North Myrtle Beach, nor IS there testlmony that the ongmal developer, 

C D NIxon, mtended m unmIstakable terms to dedIcate the canals to the pubhc (See Beam 

testImony, Trans p 82, hnes 8-19) (See Anderson v Town o/Hemmgway, 237 S E 2d 489 

(1977) (Court holds that the burden of proof for pubhc dedicatIOn IS on the town and must 

be proven by stnct, cogent and convmcmg eVIdence) 

The approach to stnct and convmcmg eVIdence m pubhc dedicatIOn has been 

consistently reaffirmed by thIS Court See K&A AcqulsltlOn v Island Pomt, 682 S E 2d 252 

(2009), State v Beach, 248 S E 2d 115 (1978), Taylor v Guerry, 160 S E 2d 889 (1968), 

and Mack v Edens, 464 S E 2d 124 (1995) SIgmficantly, m all these cases, thIS Court has 

held that allowmg one's property for recreatIOnal use does not create pubhc dedicatIOn 

(SImilar to what the owners have done here m allowmg mdlViduals m boats to use the 

canals) See also Mack v Edens, 464 S E 2d 124 (1995), Crossland v Westvaco, 431 

S E 2d 264 (1993) (Tnal court dIrects verdIct for the defendant, no pubhc dedicatlon of a 

road used over fifty years for recreatIonal actIvIties, Supreme Court affirms) 

In sum, the testlmony offered above does not pass for stnct, cogent and convmcmg 

eVidence smce It IS an exceptIOnal mode of passmg tltle to allow pubbc dedicatIOn Because 
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there IS a hIgh standard of proof of publIc dedIcatIOn, most cases wIll faIl (See Taylor v 

Guerry, 160 S E 2d 889 (1968)) (publIc's use of a dIrt road to the nver IS not enough to 

overcome the hIgh standard of proof for dedIcatIOn and a road cannot be proven to have 

been publIcly dedIcated Just from use) 

Further, m order for the government to prove that publIc dedIcatlon has occurred, It 

must have accepted the dedIcatIOn In thIS case, there IS no record of any acceptance by the 

CIty of North Myrtle of the canals Indeed, to thIs day, the canals are m dISrepaIr, and whIle 

there have been numerous dISCUSSIons over the past thIrty years, there has never been any 

mamtenance or repaIrs undertaken by the CIty Indeed, CIty offiCIals have done nothmg 

Every WItness offered by the CIty had no knowledge of any mamtenance (See Beam - R P 

239, lmes 20-25, p 240, lInes 1-8, Harwell- R p 260, lInes 8-14, Thomas - R pp 266-291, 

Noury - R P 297, lInes 3-16, NIxon - R P 317, lInes 17-19, HIcknIan - R pp 326-345, 

Wooten - R P 354, lInes 1-5, and Jeffcoat - R P 460, lInes 1-9) ThIs faIlure to mamtam IS 

fatal to the CIty's case on publIc dedIcatIOn and as a result, the tnal court should have 

granted the non-SUIt WIth prejudIce at the close of the Plamtlffs case or a dIrected verdIct at 

the close of all the eVIdence See Tupper v Dorchester County, 487 S E 2d 187 (1997) (m 

order for acceptance of property to take place, there must be use, or repaIr by the CIty to 

mdIcate acceptance) See, also, County of Darlzngton v Perlans, 239 S E 2d 69 (1997) 

(Court approved publIc dedIcatIOn because County mamtamed the dIrt road for over fifty 

years) 

In sum, none of the WItnesses offered by the CIty of North Myrtle Beach proves 

publIc dedIcatlon None of the WItnesses (Bemn, Harwell, Thomas, Noury, NIxon, 

HIcknIan, Wooten, Latlmer, Jeffcoat) ever testlfied that the CIty accepted the canals or that 
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they mamtamed them As a result, the tnal court erred m not directmg a verdIct and m not 

non-sUItmg the Plamtlff wIth prejUdICe as to tms cause of actIOn Thus, Appellant 

respectfully requests that the JUry verdIct as to pubhc dedicatlon be reversed because there IS 

no eVIdence of pubhc dedIcatIOn to the City of North Myrtle Beach 

IV The tnal court erred III fadlllg to hold the manmade canals were owned by East 
Cherry Grove Realty Company based on constitutIOnal law 

At the begmmng of the tnal (and throughout), East Cherry Grove Realty's counsel 

pomted out that there was a Umted States Supreme Court case wmch controlled the 

ownershIp of the canals (R p 166, hnes 22-25) ThIS Issue was also raised by counsel at 

the end of the tnal dunng the charge conference (R p 845, hnes 8-25, p 846, lmes 1-25, p 

847, hnes 1-6) At that tlme, the tnal court refused to change ItS charge or to charge Vaughn 

v Vermlllwn Corp, 444 US 206 (1979) and Kazser Aetna v Unzted States, 444 US 164, 

100 S Ct 383,62 LEd 2d 332 (1979) or to hold Appellant owned the canals as a matter of 

law Counsel agam objected to the charge after the Court read the charge to the jury (R P 

911, hnes 1-25) and later asked for a judgment notwithstandmg the verdIct based on Kazser 

Aetna v Unzted States 444 US 164, 100 S Ct 383,62 LEd 2d 332 (1979) (R p 919, hnes 

19-25) Appellant asserts that the Court erred as a matter of constltutIonallaw m not fmdmg 

that the manmade canals were owned by East Cherry Grove Realty Company In both 

Kazser Aetna v Unzted States, 444 US 164, 100 S Ct 383, 62 LEd 2d 332 (1979) and 

Vaughn v Vermlllwn Corp, 444 U S 206 (1979), the Court noted that artIfiCIal waterways 

bUIlt by a pnvate cItlzen WIth pnvate money on pnvate land were not waters of the Umted 

States Further, If there IS a takmg by the government, It reqUIred compensatIon under the 

FIfth Amendment 
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In Kazser Aetna v Umted States, supra the Supreme Court of the Umted States was 

faced wIth cIrcumstances whIch are sImIlar to the case at hand 100 S Ct 383 In Kazser 

Aetna, the petltIOner's property was contlguous to a navIgable bay and the PacIfic Ocean but 

separated from the bay by a bamer beach Id Kmser bUIlt an eIght foot deep canal from the 

PacIfic Ocean to a pond and started chargmg fees for access Id The Umted States sought to 

exercIse the Commerce clause of the Umted Stated ConstltutIOn grantmg JunsdIctIon to the 

federal government over the surface of all navIgable waters Id SpecIfically, the Umted 

States asked the court to declare the manna as navIgable water and thus subject to 

navIgatIOnal servItude or nght of pubhc access Id The owners of the manna argued that If 

the manna was reqUIred to be open for pubhc use, the Umted States must pay Just 

compensatIOn, otherwIse It would be takmg of pnvate property under the FIfth Amendment 

Id The Supreme Court held 

"If the government wIshes to make what was formerly Kuapa Pond mto a 
pubhc aquatlc park after petltIOners have proceeded as far as they have here, 
It may not, wIthout mvokmg ItS emment domam power and paYIng Just 
compensatIOn, reqUIre them to allow the pubhc free access to the dredged 
pond Although the dredged pond falls wIthIn the defimtIOn of navIgable 
waters as thIS court has used that term m dehmItIng the boundanes of 
congressIOnal regulatory authonty under the commerce clause ThIS court 
has never held that the federal navIgatIonal servItude creates a blanket 
exceptIOn to the takmgs clause of the FIfth Amendment whenever Congress 
exerCIses ItS commerce clause authonty to promote navIgatlon 444 U S at 
165 " 

Fmally, the Court noted 

"The government's attempt to create a pubhc nght of access to the Improved 
land goes so far beyond ordmary regulatIOn or Improvements for naVIgatIOn 
mvolved m typIcal npanan condenmatIOn cases as to amount to a takmg 
requmng Just compensatIOn" See Pennsylvama Coal Co v Mahon, 260 
US 390,170-180 (1922) 
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Dunng tills tnal, Appellant sought repeatedly to remmd the Court of Kazser Aetna v 

Unzted States, 444 U S 164, 100 S Ct 383,62 LEd 2d 332 (1979) and to argue as a matter 

of law that the takmg of artIficIal manmade canals vIOlated the Umted States ConstItutIon 

(R P 166, lmes 22-25, p 845, lmes 8-25, p 846, hnes 1-25, p 847, lmes 1-6) 

The facts m thIS case are qUIte sImIlar to Kazser Aetna m that East Cherry Grove 

Realty Company bUIlt the manmade canals, was mvolved m protracted lItIgatIOn WIth the 

State of South Carolma m the 1960s over the ownersillp, procured an Order from the State 

of South Carolma m 1963 mdIcatmg that the manmade canals were not part of the laWSUIt 

and had successfully obtamed a deed SIgned by the Governor of the State of South Carolma 

willch had an attached plat that clearly showed the manmade canals were not part of the 

settlement (R P 3, pp 1025-1028, Ex P-7A filed WIth the Court) Thus, Appellants 

belIeve, respectfully, that the court erred m not findmg dunng the appropnate stages of the 

tnal (nonSUIt and dIrected verdIct) that Appellant was the owner of the manmade canals m 

questIOn based on establIshed Umted States ConstItutIOnal Law and Kazser Aetna 9 To hold 

otherwIse amounts to a takmg and VIolates the ConstItutIon unless Just compensatIOn IS 

nghtfully paId to East Cherry Grove Realty 10 

9 Nelson v Hughes 303 S C 102 399 S E 2d 24 (1990) has no apphcatlOn to the facts of thIS case smce no 
Umted States ConstItutIOnal Issues were raIsed m that case 
10 Appellant beheves that the State WIll argue thIS case IS controlled by State v Fain 273 S C 748 259 
S E 2d 606 (1979) whIch has been CIted for the propOSItIon that canals whIch are dug m hIghlands are 
owned by the State A careful readmg of State v Fain supra does not reveal such a holdmg FIrst to 
deprIve a property owner of canals dug by hIm on hIS prIvate property would VIolate the Umted States 
Supreme Court s proclamatIOn m Kazser Aetna v Umted States supra WhICh Imphcates the FIfth 
Amendment many takmg of prIvate property for pubhc access Second III State v Fain supra thIS Court 
was not faced WIth the Umted States ConstItutIonal Issues raIsed m Kazser Aetna ThIrd Fain dId not 
address prIvate land and the constructIon of canals WIth prIvate money on that land Fourth there was no 
consent order of settlement WIth the State as m thIS case 
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V The tnal court erred III holdIllg the deeds were ambIguous and thus the IUry 

should determIlle ownership 

At the begmmng of the tnal, the Court announced as a matter of law that It had 

exruruned the two deeds between the State of South Carolma and East Cherry Grove Realty 

and that those deeds were amblguous The tnal court stated 

"I want to make a findmg that the Court has exammed the deeds whIch are 
the subject matter ofthIs actIon and has found them amblguous so we've got 
that out of the way" (R p 164, hnes 1-5) 

Appellant asserts that thIs rulmg was erroneous and that the pnor orders of the lower 

court had prevlOusly resolved thIs lssue Flrst, the 1963 Order of Judge Momson, whIch 

was consented to by the Attorney General's Office, had found the manmade canals to be 

owned by East Cherry Grove Realty Company (R p 3, pp 1025-1034) Second, the agreed 

statement of facts from the South Carolma Supreme Court transcnpt from the 1969 appeal 

clearly mdlcated that East Cherry Grove Realty Company owned the property and that ltS 

paramount tItle had been proven to the satIsfactIon of the State of South Carolma (R pp 

1040-1049) ThIrd, Defendant has presented testImony from C B Berry, a well know 

surveyor and hlstonan who had been present at the 1969 settlement meetmgs m the Attorney 

General's Office Hls testrrnony estabhshed ownershIp of the manmade canals by East 

Cherry Grove Realty Company and he testIfied that he was mvolved m the lawsmt m 1968 

(R p 750, hnes 10-16) When he testlfied before Judge Momson m 1968, he elaborated that 

through research, he found the Kmg's Grant whIch estabhshed CD NIxon's nght to the 

property (R P 752, hnes 24-25, p 753, hnes 1-25) Berry lS very famlhar WIth CD 

Nlxon's property because he testIfied that he prepared all the plats for the 1968 tnal (R p 

751, hnes 1-12, p 752, hnes 16-24) Berry was also mtrrnately mvolved wlth the 
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negotIatIOns of the settlement on appeal Berry testIfied that he made several tnps to the 

Attorney General's office to broker the deal by whIch the State receIved part of the marsh 

and CD NIxon receIved the other property (R p 754, hnes 21-25, p 755, lmes 1-25) 

Berry worked to help both partIes come to an agreement m Said settlement by prepanng the 

plat for the negotiatIons for the marsh and drawmg a lme to estabhsh the perspectIve 

property lmes (R p 756, hnes 1-14, p 757, lmes 1-25, p 759, lmes 1-5) Berry testIfied 

that he drew the property lme at the Attorney General's dIrectIOn, and It was theremafter 

decIded that the State receIved all areas withm the bolded lme and agreed C D NIxon got 

everythmg else (R p 757, lmes 1-25, p 760, lmes 15-25) ThIS settlement set out that all 

areas east of the property lmes wIll be deeded to C D NIxon forever m perpetUIty (R p 

759, lmes 1-11, p 760, hnes 1-25) 

In construmg the deeds between the State and East Cherry Grove Realty, the Court 

failed to take mto consIderatIOn the Order of Judge Momson dated June 13, 1963 WhICh was 

reaffirmed m hIS Supplemental Order dated December 23, 1969 (R P 65) In that 

Supplemental Order of December 23, 1969, the partIes agreed that the Order of Settlement 

mcludmg the executIon of the deeds and the plat would have no effect on the pnor Order of 

thIS Court dated June 13, 1963 Further the June 13, 1963 remams m full force and effect to 

tlus day and IS bmdmg on the State Accordmgly, contrary to the CIrCUIt court's findmg, 

there was no ambIgUIty m holdmg that the manmade canals wluch were the subject of tlus 

laWSUIt were mdeed owned by East Cherry Grove Realty Company smce two orders of the 

CIrCUIt court had reaffirmed that the manmade canals were not the subject of the deeds (See 

Defendant's Exlubit 22 Supplemental Order of Judge Momson and Judge Momson's Order 

of June 13, 1963 (R P 3, P 65) See Bennett v Investors Tztle Co, 370 S C 578, 635 
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S E 2d 649 (Ct App 2006), Estate of Sherman ex rei Maddox v Estate of Sherman ex rei 

Snodgrass, 597 S E 2d 850 (2004), Hunt v Forestry Comm, 595 S E 2d 846 (2004) 

(holdmg when the grantmg clause m a deed purports to convey title m fee sImple absolute 

title other prOVISIons of deed cannot dimimsh that granted) 

(A) The court erred III not followlllg the plat rule 

Further, the settlement between the State of South Carolma and East Cherry Grove 

Realty was consummated through the drawmg of a plat 11 (Ex P-7 A filed WIth the Court) 

South Carolma has adopted the rule that where a deed descnbes land as It IS shown on a plat 

then the plat becomes part of the deed for purposes of showmg boundanes, metes and 

courses and dIstances of property conveyed Bellamy v Bellamy, 355 S E 2d 1 (1987) In 

thIS case, the plat was prepared by C B Berry The plat WIth ReVISIOn Number 7 marked on 

It shows the adoptIOn of the agreed hIgh water mark by the partIes as of December 20, 1969 

and IS recorded m Plat Book 51 at Page 52 m the Horry County records (In fact, thIs IS the 

only plat for the two deeds between the partIes) (Ex P-7 A filed WIth the Court) 

The rule that the plat becomes part of the deed when It IS descnbed m the deed IS 

well known m South Carolma See Carolma Land Co Inc v Bland, 217 S E 2d 16 (1975) 

(Where deed descnbes land as It IS shown on a certam plat, such plat becomes part of the 

deed), Blue Rzdge Realty Co v Wzlizamson, 145 S E 2d 922 (1965) (Purchasers of lots WIth 

reference to recorded plat of subdIVISIon acqmred every easement, pnvIlege and advantage 

shown on such plat), Lynch v Lynch, 115 S E 2d 301 (1960), Lancaster v Smzthco Inc, 

144 S E 2d 209 (1965), Bennett v Investors Tale Co, 370 S C 578, 635 S E 2d 660 (Ct 

11 When the plat was drawn the partIes were obVIOusly aware of the June 13 1963 Consent Order and had 
no mtentIOn of vIOlatmg that Order 
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App 2006), Evans v Corley, 42 S C L 315 (S C App 1855), Murrells Inlet Corp v Ward, 

662 S E 2d 452 (S C App 2008) 

Berry was present and drew the plat based on the settlement dIScussIons (Trans p 

605, lInes 16-19) HIS testImony shows there was no ambIguIty III the deeds because the 

deed and the plat must be construed together It IS also clear from the plat and the 1963 

Order that all property outSIde the agreed Ingh water mark on the plat was owned by East 

Cherry Grove Realty Company (R pp 1025-1033) 

(B) East Cherry Grove had a Kmgs Grant title 

The final reason why the deeds are not ambIguous III tIns case IS that Appellant had 

proven tItle through a Kmgs Grant whIch had prevIously been recognIzed by the State III the 

agreed statement of facts on appeal wInch was presented to tIns Court III 1969 In the agreed 

statement of facts filed between the State and East Cherry Grove Realty III the pnor 

lItIgatIOn It was admItted by the State that East Cherry Grove Realty had a Kmgs Grant 

(Supreme Court Transcnpt, R p 1036) ThIS IS SImIlar to Folly Beach v AtlantIC House 

PropertIes, 318 S C 450,458 S E 2d 426 (1995) In that case, the AtlantIc House on Folly 

Beach was damaged by a humcane Id ThIS Court held regardless of the pubhc trust 

doctnne that compensatIOn was ordered when It was uncontested the piamtiff was owner of 

record of land below the hIgh water mark Id Here, the State cannot contest what It agreed 

to before tIns Court III 1969 or when It SIgned the 1963 Consent Order and the Supplemental 

Order of Judge Momson dated 12122/1969 

BeSIdes the agreed statement of facts III the preVIOUS case before thIS Court, 

Appellant offered expert testImony at thIS tnal of a Kmgs Grant from the State of South 
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Carolma to John Morrall (D-26 filed wIth the Court), 12 a Kmgs Grant from Kmg George to 

Darnel Morrall (D-25 filed wIth the Court), a grant from the State of South Carolma to 

DanIel Morrall (D-27 filed wIth the Court) 13 , a Kmgs Grant from Kmg George II to John 

Alston (D-28 filed wIth the Court), a Kmgs Grant dated December 4, 1735 (R P 1151), a 

Kmgs Grant dated August 8, 1767 (R P 1155), a Kmgs Grant dated July 4, 1785 (R P 

1159), a Kmg's Grant dated July 3, 1786 (R P 1163), and a comprehensIve plat showmg a 

compIlatIOn of all of the Kmgs Grants (D-38 filed wIth the Court) Each of these grants 

showed that the manmade canals m questlon were part of a dIrect Kmgs Grant and m the 

cham oftltle of East Cherry Grove Realty 

Also offered mto eVIdence dunng Plamtlffs case m chIefwas Plamtlffs ExhIbIt No 

31 from the South Carolma WIldlIfe and Marme Resources Department to Joel Perrone 

dated May 31, 1994 ill that ExhIbIt Perrone asked the South Carolma WIldlIfe and Manne 

Resources Department If he needed a permIt to carry out manculture actlvItles on hIs 

property m the Cherry Grove area DaVId Cupka, the DIrector of the Office of FIshenes 

Management, wrote 

"Our mformatIOn from the Semor ASSIstant Attorney General, Mr Kenneth 
P Woodmgton, IS that the deed Issued by the Budget Control Board m 1969 
to C D NIxon, et al for the bottoms generally known as the East Cherry 
Grove area IS valId If you plan to conduct manculture actlvItles m those 
areas whIch you own as legItImate successor to thIS deed, then you wIll not 
have to obtam any permIts from thIs department for thIs actlvIty " 

"I have dIscussed thIs Issue WIth one of our department's legal counsel, Mr 
11m Qumn, and he concurs WIth thIs opImon "(plamtIffs Ex 31- R P 
992) 

12 In that deed the language quoted as follows Together With all woods underwoods timber and timber 
trees lakes ponds, fifhmgs waters water courfes 
13 Such deed proVides all woods, trees, waters water courfes profits commodities 
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Appellant offered expert testImony to prove the Kmgs Grant eXIsted over the area 

where the manmade canals were located mc1udmg three surveyors who all concurred that 

the property m questIon was a Kmgs Grant (See testImony of Wendell C Powers, 

Surveyor, MIchael S Culler, Surveyor, and Joel Floyd, Surveyor (R pp 513-558)) Joel 

Floyd, an expenenced surveyor m North Myrtle Beach for 29 years, testIfied that he has 

performed over 4800 surveys and IS a quahfied expert (R p 612, hnes 1-25) Mr Floyd 

testIfied that the Kmgs Grants are dIrectly over the area of the manmade canals and that thIS 

area IS owned by East Cherry Grove Realty Company (R p 626, lInes 1-25 ) 

Further, Floyd consulted Culler and Powers, two other surveyors WIth lIke 

expenence (over a 100 years of combmed surveYing) (R p 626, hnes 21-25), and that all 

agreed that the Kmgs Grants mc1uded the manmade canal areas whIch were subject of thIS 

htIgatIOn (powers testImony R pp 663-687), (Culler testImony R pp 694-706) 

Fmally, Gary Joseph Floyd, unrelated to Joel Floyd, testIfied as to compIlmg a 

comprehensIve map of all Kmgs Grants over the area where the manmade canals had been 

bUIlt (R P 713, lInes 1-25) Floyd presented ExhIbIt 38 whIch IS a compIlatIon of 17 slIdes 

(prepared by the three surveyors who prevIOusly testIfied) to show that the Kmgs Grants m 
\ 

thIS case mc1uded the manmade canals owned by East Cherry Grove Realty Company (R p 

713, hnes 6-19) He testIfied that the canals were constructed out of uplands and were m 

fact excavated from non-wetlands (R p 725, hnes 8-12, 15-19) 

Sigruficantly, the State dId not call a surveyor to testIfy or contest that the canals 

denved from a Kmgs Grant Thus, It was error for the court to send the questlon of whether 

the property was a Kmgs Grant to the Jury SImply put, thIs fact was not contested by the 

City of North Myrtle Beach or the State and had prevIOusly been conceded by the State m 
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the 1969 appeal whIch was settled by East Cherry Grove Realty and the State (R p 3, p 

65) 

In addItIon to the surveyor testImony offered by Appellant, the testImony of Fred 

Newby was also offered Fred Newly IS an attorney, hcensed smce 1974 and he has had 

extensIve expenence WIth Kmgs Grants and the understandmg of how tIdal waters work m 

South Carolma (R p 579, lmes 14-16) Newby has represented the Department of Intenor 

and the U S FIsh and WIldhfe Department m determmmg Kmgs Grants where that 

department was attemptmg to buy approxImately 40,000 acres along the Waccamaw RIVer 

(R p 579, lmes 20-25) He has taken over a hundred parcels back to a Kmgs Grant m the 

past (R p 580, lmes 4-6) He has been offered as an expert m the field of tItle opmIOns and 

tItle research as well as he has been appomted as a specIal referee by the Court to determme 

tItle and/or land dIsputes (R p 580, lmes 4-17) Newby has used generally accepted tItle 

research methods m determlmng the Kmgs Grant as dId Mr DesChamps (R p 582, lmes 2-

7) Mr Newby submItted that the SItuatIon m thIS case IS SImIlar to Coquma Harbor whIch 

flows mto LIttle RIver, wherem the developer bUIlt a manna and attached It to the 

Intercoastal Waterway (R p 583, lmes 17-25, p 584, hnes 1-12) In that case, the Court 

found that merely cuttmg a dIke and lettmg water flow m from the Waterway dId not dIvest 

the owner of hIS ownershIp of the dIrt underneath the water (R p 585, lmes 1-5) Accordmg 

to the Court, pursuant to the Umted States and South Carolma ConstItutIOns, the only way to 

be dIvested ofland m South Carolma IS If It IS condenmed (R p 585, lmes 8-12) Newby 

also opmed that the case of Kazser Aetna v Umted States supra IS apphcable to the case at 

hand (R p 586, lmes 7-11) He testIfied that a person would stIll own the dIrt under the 

water after he had dug a canal and the nght to own the land underneath the water and the 
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nght of the publIc to use the water are two separate thIngs (R p 587, lmes 20-30, 21-25) 

Newby testified that the beds underneath the pnvately dug canals are still owned by the 

landowner (R p 591, lmes 20-25) 

In sum, Appellant proved a Kmgs Grant title to the area where the manmade canals 

were located as a matter of law Also, the Kmgs Grant had been agreed to by the State m 

the 1969 appeal before tills Court (See Agreed Statement of Facts R pp 1036-1037) 

Thus, Appellant fully comphed wlth the Court's rulmgs regardmg Kmgs Grant title cases 

(See State v Yelsen Land Co , 265 S C 78,216 S E 2d 876 (1975) (land owner must prove 

perfect cham of tItle-whlch Appellant dld m tills case) Accordmgly, Appellant was 

entitled to a dlrected verdlct on the lssue of a Kmgs Grant title regardmg ownershlp of the 

bottom of the manmade canals 

VI The trial court erred III submlttIllg the Issue of publIc trust to the lury 

At the close of the case, Defendant moved for a dlrected verdlct on the lssue of 

pubhc trust The Court demed Appellant's motion at the mvoluntary non-sUlt stage and the 

dlrected verdlct stage and elected to submit to the Jury the followmg questIOn 

3 Does the State of South Carolma hold title to the canals m dispute m trust 
for the pubhc? 

It was error to submit to the JUry the doctnne of pubhc trust smce Appellant had 

raised slgmficant legal lssues willch prevented the JUry from consldenng the Issue Flrst, 

Appellant raised the Order ofthe 1963 Order slgned by Judge Momson and agreed to by the 

State In the 1963 Order, the Attorney General's Office had filed a petition (m support) and 

the Court had agreed to the followmg language 

"Ordered that all the land lymg between Said unbroken blue lme shown as 
estimated lme of demarcatIOn between upland and marshland on the above­
referred to plat m the Atlantic Ocean lS hereby released and lS declared not to 
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be mvolved m nor Wlthm the scope of the above-entitled actlOn as It IS and 
was above the mean illgh water mark of the adjacent title water pnor to any 
alleged artlficIaI changmg of the level of the land or of the waterway A 
copy of the plat made by smd survey IS hereto attached and another IS on file 
m the Office of the Attorney General of South Carolma A tillrd copy WIll 
be filed wIth the Order m the records ofHorry County "(R P 3) 

Second, Appellant presented the only eVIdence regardmg a Kmgs Grant Expert 

testimony was offered of a title exammatlOn performed by Wilham DesChamps Tills same 

title exammatIon was backed up by a title abstract from C B Berry found m the records of 

the Supreme Court Transcnpt of Record on Appeal m 1969 (R P 997) DesChamps 

testIfied that he researched the deeds and took thIS title back to 1801, wruch IS the earhest 

record that Horry County Courthouse has on record (R p 518, hnes 9-10, p 519, hnes 1-

3) The title search revealed that Kmg George II conveyed the property whIch IS the subject 

of thIS actlOn on December 4, 1735, August 19, 1767, July 4, 1785 and July 12, 1786 and he 

took the deeds and overlmd them on the eXlstmg Cherry Grove map (R p 519, hnes 1-25, 

P 520, hnes 20-25, p 521, hnes 1-2, and Defs Ex 1 (R P 997) DesChamps rured three 

surveyors to do trus who had over 100 years of expenence and DesChamps testified that the 

deeds m C B Berry's title abstract m the Supreme Court's Record on Appeal were deeds 

from the State ArchIves (R p 521, hnes 13-16, p 523, hnes 1-25, and Defs Ex 33,34,35, 

36) (R pp 1151-1163) DesChamps showed the cham of title found m the title search by 

usmg the followmg exhIbIts m tnal 

Exhlblt 33 Kmgs Grant from George II to Morrall 
453 Acres 
December 4, 1735 

ExhIbIt 34 Kmgs Grant from George II to Morrall 
300 Acres 
August 19, 1767 

Exillblt 35 South Carolma State Grant to Morrall 
200 Acres 
July 4, 1785 
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ExhIbIt 36 South Carolma State Grant to Morrall 
20 Acres 
July 12, 1786 

Mr DesChamps explamed that these deeds mc1ude all property currently owned by 

East Cherry Grove Realty, and these deeds (grants) mc1ude the canal area (R p 526, lmes 

12-18, P 527, lmes 1-12) DesChamps stated that the term, "agreed", on the plat means 

settlement and that each SIde conveyed to the other m the 1969 deeds what they had (R p 

538, lmes 22-25, p 549, lmes 12-25) Lastly, DesChamps testIfied that the attached abstract 

from Berry found m the Transcnpt of Record from the Supreme Court IS true and accurate 

(R p 518, lmes 1-25) 

ThIs testImony of DesChamps regardmg the Kmgs Grant coupled wIth the testImony 

of Berry and the abstract of the tItle were not contradIcted by the State Further, the Kmgs 

Grants themselves (Ex 33,34,35 and 36) (R pp 1151-1163) were suffiCIently detaIled m 

theIr descnptlOn to show that those propertIes covered the area where the canals had been 

bUIlt by NIxon (R p 526, lmes 12-25) (See also, Hobonny Club v McEachern, 272 S C 

392, 252 S E 2d 122 (1979) (detaIled Kmgs Grants showed property below the hIgh water 

mark owned by plamtIff), see also, Coburg v Lesser, 318 S C 510, 458 S E 2d 1547 

(1995), Estate of Tenney v S C Dept of Health & Env Control, 393 S C 100, 712 S E 2d 

395 (SC 2011) In fact, thIS IS why the State SIgned the June 13, 1963 Consent Order smce It 

knew It dId not have ownershIp of the manmade canals 

It should also be noted that when the deeds were exchanged between the State of 

South Carolma and NIxon m 1969 WIth the attached plat (Ex 7-A filed WIth the Court) such 

amounted to a sale of land by the Attorney General WIth a SIgnature from the Governor and 

approval of the Budget and Control Board ThIS coupled WIth the 1963 Order and the 
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Supplemental Order of Judge Momson was proof the State agreed It dId not own the 

manmade canals State v Hardy, 259 S C 535, 193 S E 2d 497 (1972), 193 S E 2d 500 

(1972) (pnvate ownershIp of marshland allowed m South Carolma) See also testImony of 

DesChamps (deeds pIeced together show that the area m questIon was part of a Kmgs Grant 

(R P 557, hnes 1-20 and Ex 37 - filed WIth the Court) 

VII The trial court erred In faIlIng to admit the transcript from the prevIous 
Supreme Court Appeal 

Dunng the tnal of the case, Appellant sought to mtroduce ExhIbIt 6 mto the record 

for reVIew by the JUry (R P 1328) ExhIbIt 6 was the complete tnal transcnpt from the 

prevIOUS appeal between East Cherry Grove Realty and the State of South Carolma The 

tnal court demed thIs ExhIbIt should be entered mto eVIdence (R p 835, lmes 1-8) 

(Court's Ex 6 R P 1328) 

Appellant suggests to thIs Court that thIS was error and that Appellant was entItled to 

present eVIdence of the pnor proceedmgs to the JUry to explam that East Cherry Grove 

Realty Company had prevIOusly htIgated the same matter or matters before the Court If 

ExhIbIt 6 had been admItted m ItS totahty, Appellant would then have been entItled to argue 

and pomt to areas of the transcnpt m hIS closmg argument FaIlure to admIt ExhIbIt 6 was 

prejUdICial to East Cherry Grove Realty Company and restncted ItS defense because the 

transcnpt of record was relevant eVIdence that the State dId not own the manmade canals 

The relevance was the transcnpt of the Supreme Court m the 1969 appeal mcluded 

the June 13, 1963 Order, the Supplemental Order of December 22, 1969, and statements by 

the Attorney General that the manmade canals m questIOn were not claimed by the State of 

South Carolma These statements m the transcnpt WhICh was filed m thIS Court m 1969 
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were admIssIble under SCRE 803 Hearsay ExceptIOn (§15) South Carolma Rule of 

EVIdence 803(15) provIdes m pertment part 

Statements m documents affectmg an mterest m property A statement 
contamed m a document purportmg to estabhsh or affect an mterest m 
property If the matter stated was relevant to the purpose of the document, 
unless dealmgs wIth the property smce the document was made have been 
mconslstent wIth the truth of the statement or the purport ofthe document 

Wlule Appellant can find no case law m South Carolma explammg SCRE 803(15) 

the plam text of the rule allows for ammssIOn mto eVIdence documents affectmg an mterest 

m property Clearly m thIS case the State's pnor posltlon as put forth m the transcnpt of 

record from 1969 was an appropnate document to show the JUry See Wzlson v Moseley, 

113 S C 278, 102 S C 330 (1920) (a record book from a Clerk's Office, wherem a deed 

was authonzed to be recorded and was recorded, IS admIssIble to prove the eXIstence and 

contents of the deed If sufficIent eVIdence IS presented to prove that the ongmal deed IS not 

aVailable) See also Smzth v Wzllzams, 141 S C 265, 139 S C 625 (1927) (husband's 

statement m a deed and accompanymg memorandum purportmg to convey an mterest m 

property admISSIble to show whether famIly agreement had been made followmg husband's 

death entltlmg WIdow to retam use and posseSSIOn of the property) 

There were also other grounds under SCRE 803(16) to admIt the transcnpt from the 

1969 South Carolma Supreme Court appeal mto eVIdence They mclude SCRE 803(16) 

whIch allows "statements m a document m eXIstence twenty years or more the authentIcIty 

of whIch IS estabhshed" In thIs case, the partIes agreed that the document had a Supreme 

Court seal on It and thus was authentlc Accordmgly, the statements made by the Attorney 

General and other government offiCIals m the transcnpt were appropnate and relevant to the 

Issues at hand m thIS case should have been admItted See Atlantzc Coastlme Razl Co v 
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Searson, 137 S C 468, 135 S C 567 (1926), Johnson v prztchard, 302 S C 437, 395 

S E 2d 191 (Ct App 1990) (duly authentIcated documents tlnrty years or more constItuted 

an exceptIOn to the hearsay rule) 

VIII The tnal court erred III faIilllg to use Appellant's Request to Charge 

At the close of the tnal, Appellant sublllltted requests to charge to the court Those 

mcluded a request to charge 17 through 21 WhICh are Identified as Court's Exlnblt No 7 and 

Court's ExhIbIt No 9 WhICh was the case of Vaughn v VermzlllOn Corp, 444 US 206 

(1979) After consIderatIOn, the Court refused to charge Appellant's request to charge 

mcludmg language from Kalse Aetna v Unzted States, 444 US 164, 100 S Ct 383, 62 

LEd 2d 332 (1979) (See Appellant's request to charge No 21 and Court's Exlnblt No 7) 

Wlnle Appellant steadfastly mamtams that tlns was an Issue of law to be decIded by the 

court If thIS Court were to hold otherwIse Appellant beheves that the Jury charge dId not 

allow Appellant to fully argue due process of law and pnvate property nghts ownershIp 

Request to Charge No 21 stated m pertment part 

When channels are bUllt on pnvate property WIth pnvate funds, there IS no 
general nght of the pubhc to use them by reason of the authonty over 
naVIgatIOn conferred under the commerce clause 
[Kazser} Aetna v US, 444 U S 164,62 L Ed 2d 332 (1979) 

R P 911, hnes 1-25 

20 

Appellant also asserts error m not chargmg Requests to Charge Nos 17, 18, 19 and 

Request to Charge No 17 
I charge you that the South Carolma and Umted States ConstItutIOns hold 
that the State shall not depnve any person of hfe, hberty or property WIthout 
due process oflaw 
Lucas v S C Coastal Counczl, 424 S E 2d 484 (S C 1992) 
(SIC) 505 US 1003 112 S Ct 2886 
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Request to Charge No 18 
You, the jury, are to accept as conclusIve any fact JUdICially noticed JudIcIal 
notice takes the place of proof and sImply means that the court WIll admIt 
mto eVIdence and consIder wIthout proof of the facts matters of common and 
general knowledge 
Moss v Aetna Life Ins Co, 267 S C 370,228 S E 2d 108 (1976) 

Request to Charge No 19 
A person's nght m property consIsts not only of a nght to posseSSlOn, but 
also of a nght to do wIth the property as he pleases, mcludmg sellmg It or 
glvmg It away 1 The Supreme Court of South Caro1ma has stated, 
"[P]roperty consIsts [of] an unrestncted nght of use, enjoyment and 
dIsposal Anythmg wmch destroys one or more of these elements to that 
extent, destroys the property Itself" 2 

1 Gwynette v Myers, 237 S C 17,24, 115 S E 2d 673, 676 (1960) 
2Paznter v Forest Acres, 231 S C 56,60,97 S E 2d 71, 73 (1957) 
(CIting Henderson v City o/Greenwood, 172 S C 16, 172 S E 689 (1934)) 

Request to Charge No 20 
When channels are bUl1t on pnvate property WIth pnvate funds, there IS no 
general nght of the public to use them by reason of the authonty over 
navlgatlOn conferred under the commerce clause 
KaIser Aetna v US, 444 US 164,62 LEd 2d 332 (1979) 

It IS well settled m South Caro1ma the tna1 judge must charge the correct statements 

of law State v Rabon, 275 S C 459,272 S E 2d 634 (1980) Here, the tna1 judge refused 

to charge Nos 17-21 whIch were not covered m ms general charge It IS respectfully 

suggested that the tna1 judge had a duty to gIve the requested mstructlOn (Request to Charge 

Nos 17-21) because It correctly stated the law and was applicable to the Issues and facts m 

the case Brown v Smalls, 325 S C 547, 481 S E 2d 444 (Ct App 1987) (when general 

mstructlOns to the jury are msufficlent to enable the JUry to understand fully the law of the 

case and Issues mvo1ved a refusal to gIve a request to charge IS reversIble error) See also 

Dalon v Golden Lanes Inc 320 S C 534, 466 S E 2d 368 (Ct App 1996) (the pnmary 

purpose of the rule IS to permIt counsel to argue to the JUry mte1ligently the eVIdence wltmn 

he frame work of the applicable law and to deal WIth the Issues to be placed before the JUry ) 
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CONCLUSION 

East Cherry Grove Realty has been fightmg for Its property for over 46 years Tills 

litIgation was ended wIth a settlement and Court Order m 1969 For the many reasons set 

forth m tills bnef, thIS Court should affinnatIve1y declare that East Cherry Grove Realty 

owns all the bottoms of the manmade canals m fee SImple The pnor settlement, the deeds 

and the Orders of the tnal court pomt to only one mescapable conclusIOn - the tnal Judge 

should have declared as a matter of law that Appellant owned the manmade canals m 

questIOn 

January .30 2012 

SurfSIde Beach, South Carolma 29587-4547 
(843) 238-5648 (phone) 
(843) 238-5050 (facsImIle) 
gconnell@classactlaw net 
Attorney for Appellant 
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PERSONALLY appeared before me, Sheha Y McCumbee, who bemg duly sworn, 

deposes and says that she IS an employee of KELAHER, CONNELL & CONNOR, PC, 

Attorneys at Law, and that she has served the Fmat BrIef of Appellant on the Respondents, 

through theIr attorneys of record, by deposIting a copy of same m the Umted States Mall, 

postage prepaid, to 

MIchael W Battle, EsqUIre 
Battle & Vaught, P A 

POBox 530 
Conway, SC 29528 
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Alan WIlson 
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Post Office Box 11549 
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Attorney for Respondent State of South Carolma 

DATE OF MAILING January o/J ,2012 
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thIS -3(1fliay of January, 2012 

~~Yn~ 
Sheha Y McC bee '-
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