STATE OF SOUTH CAROLINA IN THE GENERAL SESSIONS COURT

COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT

CLARENCE ASHBY,
Petitioner, ORDER DENYING PETITION FOR

V. RESENTENCING PURSUANT TO
AIKEN v. BYARS

1979-GS-02-00268

Respondent. 40062292 MAR 28 2017 E

A 002233

STATE OF SOUTH CAROLINA, . RBGEME}

This matter came before the Court for a hearing on the above referenced p§t1t10n Of Appeai
for resentencing pursuant to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (SC 2014).
Defendant filed his petition October 3, 2016. 7

This Court was vested with exclusive jurisdiction to hear the petition by Order of
the Chief Justice of the South Carolina Supreme Court dated October 14, 2016. A hearing
on the petition was conducted at the Aiken County Courthouse on February 28, 2017. The
Petitioner was present for the hearing and was represented by Aiken County Public
Defender Grant Gibbons. The State was represented at the hearing by Solicitor Strom
Thurmond.

Based on the records before the Court, on May 6, 1979, the petitioner and a co-
defendant robbed Clyde J ordan at gunpoint and thereafter murdered him in Aiken County.
On July 9, 1979, Petitioner and his co-defendant were indicted by the Aiken County Grand
Jury for Murder and Armed Robbery (1979-GS-02-00268). Two days later, on July 1,
1979, the Petitioner and his co-defendant pled guilty to the charges contained in the
indictment. Both were sentenced to terms of life for Murder, and a consecutive 25 years
for the Armed Robbery. At the time of the commission of the crimes, the'petitioner was
seventeen (17) years old.

The Petitioner seeks relief pursuant to Byars, and Miller v. Alabama, 132 S.Ct. 1733
(2012). However, the law of South Carolina at the time of Petitioner’s conviction provided
for the possibility of parole being granted for persons sentenced to life terms. Based on
information obtained from the South Carolina Department of Probation, Parole and Pardon -

Services, since first becoming eligible for parole in 1998, Petitioner has had at least nine
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(9) prior parole hearings and has waived at least two (2) other parole hearings. On April
15, 2017, the Defendant will again be eligible for parole consideration, although as of the
date of this Order, that hearing has not yet been set. )

The United States Supreme Court considered the retroactivity of its holding in
Miller v. Alabama in Montgomery v. Louisiana, 136 S. Ct. 718, 193 L. Ed. 2d 599 (2016),
as revised (Jan. 27, 2016). After concluding the holding of Miller should be applied
retroactively, the majority addressed the dissent’s claim that making Miller retroactive
would overly burden State courts by requiring all juveniles sentenced to life to be

resentenced in accordance with the “new” mandate of Miller. In so holding, the Supreme

Court stated,

[Gliving Miller retroactive effect, moreover, does not require States to
relitigate sentences, let alone convictions, in every case where a juvenile
offender received mandatory life without parole. A State may remedy a
Miller violation by permitting juvenile homicide offenders to be considered
for parole, rather than by resentencing them. See, e.g., Wyo. Stat. Ann. § 6-
10-301(c) (2013) (juvenile homicide offenders eligible for parole after 25
years). Allowing those offenders to be considered for parole ensures that
juveniles whose crimes reflected only transient immaturity—and who have
since matured—will not be forced to serve a disproportionate sentence in
violation of the Eighth Amendment. Montgomery at 736.

Because the Petitioner’s original life sentence makes him eligible for parole
pursuant to South Carolina law, he is not entitled to resentencing pursuant to Miller v.

Alabama or Aiken v. Byars. Accordingly, Mr. Ashby’s Petition should be, and hereby is,

DENIED with prejudice.

IT IS SO ORDERED.
Doyet A. Early, I/~

Resident Judge,
Second Judicial Circuit

March 20, 2017
Aiken, South Carolina
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March 15, 1978 Arrest Warrant A 002292

STATE OF SOUTH CAROLINA : :
ARREST WARRANT {
COUNTY OF Alken

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY

OF Alken County , AND ANY CONSTABLE OF THIS MAGISTERIAL DISTRICT:
It appearing frEMe attackéi%gldﬁ,ilt that there are reasonable grounds to believe that (name of defendant J;
did on the (220 day of MY 1979

violate the criminal laws of the State of South Carolina as set forth below:

DESCRIPTION OF OFFENSE
Murden

Now, therefmyou are empowered and directed to arrest the said defendant and bring _ MAR 28 201?

before me forthwith to be dealt with dccording to law. SG C'Olﬂt Of Ap p aa‘s

A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as soon
thereafter as is practicable.

Done at Aiken : , S. C., this 8th day
of May ,19 _79

(L.S))

STATE OF SOUTH CAROLINA

Aik AFFIDAVIT
COUNTY OF en
Personally appeared before me, a magistrate of this County,-one C. G. Heath ,
who, first being duly sworn, deposes and s; l\)'s that [name of defendant]
Ctarence Ash
did within this County and State on the 62h day of May ,

19 79, violate the criminal laws of the State of South Carolina in the following particulars:

DESCRIPTION OF OFFENSE
Murden

v The - Affiant ‘states that there is probable cause to believe-that the defendant named above did commit the
crime(s) set forth, and that such probable cause is based on the following facts:

tha,t Clanence AAhby 111 Zate of the coun/tg and state aﬁonuax’d on the 6%h day
ay,

mmwme Joltdmr‘ﬁdnmmmtg—wc&ﬁ-w&&y—

and o4 malice afonethought did make an assaukt with a deadly wmpvn—and————
insthumentality fo wit: 3§ neuof_uu and lwn ne Aam Lmencemno

] F t G
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1976 Code of Laws gon the Stafe 06 South Carolind, Whith 4%,
Sworn to and Subscribed before me

this ___dayof May ,19_ 79 .

(L.S.) C o MeaZt

Affiant
Address &\S—/ QPMM S‘/A//‘\/
-7 77 Q‘«éda—\, S.C. %}’O/ ;
d Phone é (/27‘ ?\Q‘D é
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RETURN

S -< 1979
: ' le :r
v Law E: enWOfficer

A copy of this Arrest Warrant was delivered
by me to the following defendant:

Clareplcs  Bhh,
on the _&& day of __.:L,
19 2% .

This Warrant is certified for service in

County. The accused is to be arrested and
brought before me to be dealt with according to
law.

(L.S.)

Signature of Judge

STATE OF SOUTH CAROLINA

County of ____Acken
TG B R
THE STATE
against
Clarence Ashby 111
ARREST WARRANT
Offense Murder
Code Section
Date May 8th, 1979

Officer and Agency

Disposition

Sentence

Co-Defendants

INFORMATION ON DEFENDANT

PRELIMINARY HEARING held by

Name Magistrate
Address

on , 19
Phone with

Attorney for Defendant.
Sex Race Height
Weight __ Birthdate Decision:
Social Security Number

BAIL
INFORMATION ON WITNESSES

Date Set , 19
Name Magistrate
Address
Phone Amount
Name Surety
Address
Phone
Name
Address
Phone
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.’

Witnesses
C. G. Heath, APSD

Verdict
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The State of South Carolina
County of_ Aiken

COURT OF GENERAL SESSIONS

July T 9./S
116 16-3-20 orm, 1
THE STATE,
\
o
va. ! \I"

CHRISTOPHER WILDER AND CLARENCE
ASHBY Mye*ad
Ct 1 - Murder as to Wilder & Ashby

Ct 2 - Armed Robbery as to Wilder

& Ashby

INDICTMENT FOR wmuroer
& Armed Robbery,

Sylvia W. Westerdahl, Solicitor
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AW# A002293 & A002291

.

FORM 30
L]
The State of South Carolina INDICTMENT FOR ARMED ROBBERY,
coumy ot Aiken
At a Court of General Sessions, convened on the 9th day of. July
19.79_, the Grand Jurors of Aiken County present upon their oath:

TWO
COUNTXR¥—ARMED ROBBERY

That CHRISTOPHER WILDER AND CLARENCE ASHBY

did in Aiken County on or about the 6th day of May

1979, while armed with a deadly weapon, to wit;___+38 caliber revolver

feloniously take from the person in the presence of _ Clyde Jordan

by means of force or intimidation goods or monies of the said Clyde Jordan
od : Fifty and no/100 ($50.00) Dollars in good,

such goods or monies being describ

- lawful, American monies

COUNT TWO—ROBBERY _
That /
ounty, on or about the // day of.

19____, feloniously take from the

did in

rSOn Or presence of.

by means of force or intimidation goods™qr monies of tHe said

such goods or monies being described:

That.

did in__ / County on or about the \ day- of

19___ feloniously, e and carry away the goods and monies of.

of a value of S \
described/ . : - \\ T

e et A i
with jitent to deprive the owner permanently of such goods and monies. \

Against the peace and dignity of the State, and contrary to the statute in such case made gnd
provided. ' W (/

/S LVIA W. WESTERDAHL
(04 Solicitor
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Foreman of Grand Jury \
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AW# A002290 & A002292

The State of South Carolina INDICTMENT FOR MURDER
County of Aiken
At a Court of General Sessions, convened on the 9th day of July
1972, the Grand Jurors of Aiken County present upon their oath:
That CHRISTOPHER WILDER AND CLARENCE ASHBY
Aiken 6th

did with malice aforethought in County on or about the day

of May 1972 kili one __Clyde Jordan

by means of

shooting the said Clyde Jordan with a pistol

and that the said Clyde Jordan

did die in Aiken County as a proximate result thereof on or about the__0th _
day of May 19.79 ; thereby constituting the crime of

murder.

Against the peace and dignity of the State.

Jie ) Yl el

LVIA W. WESTERDAHL
v Solicitor
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R SENTENCN

The fontrnce of the Court is that you W{/ W

be ¢t iod et hard lavor upon the Pudlie Works of Alkea County oF in The Btate
Dexrx' - & of Gorrections for the Period of e o
or [+’ Fine of « o ;- at {
I rine of §___ ; brovided, tMat upon the service of
——  months-years, or the reyment of § -, the balance

of the sentence shall be suspended, and you be placed on probation for

e BOB YWY -years. Special Conditions:

% )1 , 1079 76/-.-44747.7770%—-—’

W 9 Judge

Second Judici®l Circuit

STATE OF SOUTH CAROLINA ' FL
SENTENCE ‘ As 77 -_W
COUNTY OF ATXEN

The Sentence of the Court is that you M&’ (/’ ‘

be confined at bhard labor upon the Public Works of Alken County or in n@ State .
- © Feusl

Department of Corrections for the Period of > 27
or pay Fine of § : ) providei, that upon the service of
» the balance

e— months-years, or the payment of §

of the sentence shall be suspended, and you be placed on probation for

— months-years. Spqcial Conditions: -
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STATE OF SO0UTH CAROLINA

COUNTY OF AIKRN

A
: Cand # /
The Sentence of the Court is that you

be confined at bard labor upon the Pwblie Werks of Alken Cowmty o@ is The l}seo

Dc >~ of Corrections for the Period of 7&&%
or “ne of & $ pro¥ided, that upon the service of

— . . —HODtha-years, or the payment of $_. » the dalance

of :* centence shall de suspended, and you be placed on rrobation for
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STATE OF B0UTE GAROLIEA ‘ é T
SIrTINCE
COUNTY OF ATXEN

g/
The Sentence of $he Geuwrd 15 thed yos %iiﬂ’”/’dz’ ME’/ Lo

be confined ot herd laber wpen %he Nbife Surds of Alhen Gomntiy @ i3 The State
Denrriment of Correctisas for the Jeried of
or 1 - Fine of 4. $ , that wpom s servics of

e —Jsontha-years. Special Conditions:

——— 20N RE-JOArs, or the payneat of § » She dalamoce

of the sentence sball be suspended, and yow Be placed on prodatiom for

————R00nthe-years. Speocial Conditions: =
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