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- +# " decision réndered. . E 2 &
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RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: X See attached order (formal order to follow) D Statement of Judgment@the Court:
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Circuit Court Judge L - ' - Judge Code L
‘ For Clerk of Court Office UseOnly
This judgment was ‘entered on the __ _dayof 20 _ and a copy mailed ﬁrst class

attomey s box on thrs l4 October 2013 to attomeys of record or to partles (when appearmg.pro se) as; foll:

ENinM§269240l.opez e N ~ MeganE Harrigan = °"

Ervm M #269240 Lopez

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR ‘I’HE-DEI.“ENDANT(S N

Court Reporter : Clerk of Court

" y : . o pwiiZeegny *'*‘_"_rt_;'wc;.ow«
HECEIASS ~

SCRCP Form 4C (10/2011) ' , o DR 4 B S 171 g "l’."!‘d"ﬁ ALLINT

" $CANNED



STATE OF SOUTH CAROLINA

| * IN THE COURT OF COMMON PLEAS =
* COUNTY OF RICHLAND

. FOR THE FIFTH JUDICIAL CIRCUIT |

Wr R e e r T g e

0 Eevin M Lopes, #269240,

Applicant,

. State of South _Carollna, _

- Respondent. N

. / e “.'."'""‘a“-"‘_:

| This nrat_ter comes before thrs Court hy wayof an applicati.on-for post-convlcﬁon relie_f

ﬁled July 18 2013. In, its return, the Respondent requested the application be summarily

drsrmssed

PROCEDURAL HISTORY o

Before th1s Court are the records of the chhland County Clerk of Court regardmg the_} i

: sub_]ect convrctlons and Appllcant's re: : rds fro the South Carolma Departme“ of Correctlons

L 9_‘:\.

e _:'Apphcant is presently conﬁned m_th South_Carohna Deparlment of Correctlons pursuant to o
'_ 'orders of commrtment of the Rlchland County Clerk of Court Apphcant was true blll mdrcted at |
the July 2001 term’ of General Sess1ons for the chhland County Grand Jury for Krdnappmg

(2001-GS-40 5247) and Assault and Battery of a ngh and Aggravated Nature (ABHAN) (2001-

GS-40- 5248) Apphcant was represented by Char ) Brooks II Esquu'e On July 8 2002

'Appllcant proceeded to trial after wh1ch he was found gmlty as mdrcted The Honorable James

' A tnnely Notlce of Appeal was half and an appeal was perfected ‘.

The South Carolina Court of Appeals d1sm1ssed Apphcant’s.appeal State V. Lopez, No. 2004-

SCANNED




UP-306 (Ct App May 6 2004) The South Carolma Supreme Court demed Apphcant’s Petmon I

-~ for Wnt of Certloran by, written 0rder~dated Jun€ 257 2004." Thig Remrtutur Was i§sied on May T

320087

Applrcant subsequently ﬁled an' apphcatlon for post-convrct]on relief (PCR) on June 22

-j <2005 (2005-CP-40-2980), ;In‘ that apphcatlon, Appllcant alleged that he was' belng held 1n
: custody unlawfully for
- L N Ineffectwe assrstance of tna.l counsel
: Respondent ﬁled a‘ tlmely Return and an evidentiary heanng into the matter was convened on'
._ November 5, 2009 at the chhland County Courthouse before the Honorable G. Thomas Cooper, :

_Jr Appl1cant was present at the heanng and was represented by Gwendlyne Young Smalls e

"-1 : Esqulre Judge Cooper demed and dlsm1ssed Apphcant’s PCR by Order on May 5, 2010

mrttltur was 1ssued on July 24 2013

‘ ;”In'hrs current apphcatlon for ‘post-conv1ct10n rehef the Apphcant alleges that he 1s bemg -' . o

: held in custody unlawfully for the followmg reasons »' T

1. “Ineffectlve Ass1stance of Appellate Counsel.™ _

2. “Violation of the S.C. Constitution.” :

3.. “Denial of. Due Process/Illegal Act of the State and State '
..:t,.if'-.:~;;.:,Actron Interference Pl e e -

Apphcant amended hrs apphcatlon by Motlon on September 4, 20131, prowdmg further

15 ki o VL e T N e S R - B s e e e e e e i

| anegatIOnS i "'j"'? Bl

. _“Apphcant was denied the right to Effectlve Assistance of
LT Appellate” Counsel by, Counsel’s fajlure to raise and argue his -
1llegal hfe sentence »

I This Court finds Applxcant s.“Motion for Appointment_ of Counsel” is unnecessary and is therefore, denied.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW oad

—-——————-—-——_________—

dlsmrssed because 1t is successwe to h1s pnor apphcatlon for post-conwctlon rehef S C Code

Ann. §17-27-90 provrdes that

: All grounds for relief available to an apphcatxon under thrs chapter‘ .

cpeeti et must- be raised -in his original, supplemental or amended <

wsd s o .o . - Application... Any.ground finally adjudicated or not so raised,
B knowingly, voluntanly and mtelhgently waived in the proceeding
that resulted in the conviction or sentence or in any other
proceeding Applicant has taken to secure relief, may not be the
basis for a subsequent Application, unless the court finds a ground

» . ‘ - for relief asserted which for sufficient reason was not asserted or

Celteco o0 was inadequately ralsed in the original, supplemental or.amended

RN Apphcahon SR ~

ice v State; 409' SE;2d 392 (1991), Foxworthv State 275 s j
415 (1931) e

: ' proceedmgs based on Apphcant‘s pnor apphcatlon for post-convmtlon relief and thus the current '
.apphcatlon 1s successrve and barred under S.C. Code § 17-27-90 Appllcant has fmled to
estabhsh sufﬁclent reason why he could not have raised hlS current allegatlons in hlS prevrous N

&k apphcatlons for post-convxctlon rellef therefore he has failed to meet the burden lmposed upon

. hlm” A1ce V. State 409 8.E.2d 392 (1991), Land v. State, 274 S.C. 243, 262 S. E 2d 735 (1980).:

"summanly drsrmssed for farlure to comply w:th the ﬁhng procedures of the Umform Post-

3o0f7

Th.lS Court ﬁnds that the current allegatrons were or could have been ralsed inthe " .-

Thl Court ﬁnds further that this Apphcatlon for Post-Conwctron Rehef should be.b-- e



e A . e gt Te evaaa s S . o~

-

Conv10t10n Procedure Act. S. C Code Am. § 17-27- 10 t0 —160 (2007). S.C. Code Ann. §17-27- .

Y e T N e e v ate L r LSS L ik T e e e et e

wieny ~45(a).reads as follows

s _An apphcatlon for rehef ﬁled pursuant to thlS chapter must be ﬁled —_—
within one year’ after ‘the entry of a judgment of conviction or
~ within one year afier, the sending. of the remittitur to the lower

" court from an appeal or the ﬁlmg of the ﬁnal decision upon an
o appeal, whrchever is later ’ -

: The South Carolma Supreme Court has held that the statute of 11m1tatlons shall apply to all
- apphcatlons filed after July 1 1996 Pelogum v. State, 321 S.C. 468 469 S.E.2d 606 (1996) o
: _Apphcant was eonv1cted of the offense he challenges in this Apphcatlon on July 8 2002 Th15 .

Application was filed on July 18 2013 whtch was well after the statutory ﬁlmg penod had

e :,exp1red

e A motlon for summary Judgment may properly be used to ra.1se the defense of statute of B

: MeDonnell V. Consohdated School Dlstnct of Alken 315 s c 487 445 S. E 2d 638" it

... by e1ther party for summary dlsposmon of [an] apphcatlon when it appears from the pleadmgs
' "'that there is no genume 1ssue of matenal fact and the movmg party is entltled to _]udgment as a' S

" matter of law." Therefore, this Court finds that the application for post-convrctlon relief 1s'
_summanly dismissed for failure to ﬁle within the time mandated by statute and for bemg'

" successive. o | | | . o

| Addltlonally, this Court finds that Apphcant's contention that he rece1ved meffectwe
' 'ass1stance of counsel on lns pnor post-conv1ct10n rehef apphcanon is not a ground for rehef _.

Apphcant contends that under the Umted States Supreme Court’s recent declslon in Martmez V.

‘Ryan, __US. , 132 8. Ct. 1309 (2012), he is able to file a successive state post-eonv1ct10n .

relief action a.llegmg ineffective assistance of previous collateral counsel. This Court finds this,' )
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- estabhsh cause for a pnsoner B procedural default of a cla1m of meﬁ"ectrve ass1stance at tnal

’ collateral proceed.mgs] ex1sts as a consututlonal matter 2. Id at 132

default rules 1mposed on federal habeas corpus pet1t1ons when consrdered under‘the so-called R ‘

cause and preJudlce” standard See Coleman V. Thomp_sog, 501 U S. 722 750 111' S Ct., 2546 Ex
2565 (1991) (“In all cases m wh1ch a state pnsoner has defaulted h1s federal cla1ms m state courtj
- pursuant to an mdependent and adequate state procedural rule, federal habeas revxew of the |
| clauns is barred unless the prisoner can demonstrate cause for the default and actual preJudlce as o
a result of the alleged vrolatron of federal law, or demonstrate that failure to consrder the clarms_ =

will result ina fundamental mlscamage of Justlce ”) The Martmez Court used thrs standard as . .

'.counsel durmg an mmal-revrew collateral proceedmg may be sufﬁcrent “caus' . to excuse a-_,“

’s procedural default m a federal habeas corpus proceedmg See Martmez'a

.7:13.15 (“Inadequate ass1stance of counsel at m1t1al-rev1ew collateral pr eedmg._“

With this framework in rmnd, it is clear Martmez has no apphcatron t0 successive state S

post-convrcuon rehef actlons, as the fundamental “cause and preJudlce” standard on wh1ch7

o Martmez rehes is exclusrve to federal habeas corpus actlons Further the Martmez Court o

i the foundauon for 1ts dec1s1on, ﬁndmg that attomey eror amountmg to meffectrve ass15tance of e

specxﬁcally noted that their decrslon was not addressmg meffectwe assistance of counsel clarms":"- FRSE RIS

ralsed in subsequent state post-conv1ct10n relief actlons opmmg “[t]hJs is not the case however wire it i

.to resolve whether [an exception to the constrtutlonal rule that there is no nght to counsel T

Therefore Apphcant’s contention that Martinez allows th to bnng this unttmely and successwe -

"50f7 . '




state post-conviction relief application is misguided and e_rroneous.‘ -

" Additionally,” Martinez’s interpretati

) corpus actlons has no effect on South Car erpretation. an tion of jts
Conv1ct10n Rehef statute S. C Code Ann § 17-27-10 to —160 Therefore the South Carolma ) e .
e Supreme Court s op1mon in Alce V. State 1s stJll apphcable to a cla1m raxsed m a subsequent state |

R post-conv1ct10n rehef action allegmg meﬁ‘ectwe ass1stance of pnor collateral counsel See Aice

v. State, 305 S. C 448 451 409 S E 2d 392 394 (1991) (“The contentlon that pnor PCR counsel o
was meffectlve is not per sea sufﬁclent reason warrantmg a'successwe PCR apphcatron under .

17-27-90. ”) A1ce went on to note that such a holdmg was in accord w1th the Umted States

' Supreme Court’s 0pm10n m Pennsylvamav leey, 481 U S 551 107 S Ct. 1990 (1987) (there o

. ismno consututlonal nght to counsel for collateral rev1ew of a convrctlon) Accordmgly, this Court R

‘. o ﬁnds Apphcant s cla1m regardmg the apphcatlon of Martmez to be w1thout ment.

Fmally,

because’ Apphcant has fa11ed to set forth any,reason he could not have rmsed_ the L

conv1ct10n relief counsel‘i o

* Was 1neffect1ve'1n falhng to ralse them, the cl ent appl ﬂ‘atron 1s n :
' Accordmgly, this Court ﬁnds that this apphcatron must be summanly dlSlIlJSSed for a faJIure to

state a claim entrthng Apphcant to rehef, for bemg successwe 1n nature and for fa.dmg to ﬁle the ’

actlon w1thm the statute of hmxtatlon as set forth in S C Code Ann. § 17-27-45(a)

f\r

Pursuant to S C Code Ann § 17-27-70(b),' the Court mtends to dlsmlss th1s Appllcatlon ;

. with preJudlce unless _the Apphcant provrdes speclﬁc -' reasons, factual or. legal why the

Application should not be drsnussed in its entlrety The Apphcant is granted twenty (20) days B

from the date of serv1ce of this Order upon h1m to show why th1s Order should not become final.

The Apphcant shall file any reasons he may have, factual or legal w1th the chhland County

.. 6 Of 7 . ... i . :‘_. O e O




Clerk.of Court and shall serve opposing counsel at the following address: e
o b - Office of the Attorriey Gerieral™ =% - -
Atin? MeganE Harngan, Esqmre
PO Box11549,. ;

- L. Casey M{NNJG : :
Chief Judge dmnns&atlve Purpose
Fifth Jud1c1a1 Clrcmt '

South Carolina.
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