STATE OF SOUTH CAROLINA : IN THE SOUTH CARQLINA

COUNTY OF RICHLAND §UBREME COURT
KENNETH JAMES #261378 2015-CP-40-05186
Petitioner,
\" MOTION AND NOTICE OF APPEAL

STATE QOF SOUTH CAROLINA
Respondent..
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Court of the dismsssal of my PCR application, filed March 3,2017.
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"This Court hereby aavises +the Applicant that he must file- andé ...,
serve a Notice of Appeal witnin thirty (30) days of thesserviece

of thls Order to secure appellate review.'

The Oraer was dated March 1,201i7, and it was filed., March
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

FOR THE FIFTH JUDICIAL CIRCUIT

Kenneth James, #261378, Case No.: 2015-CP-40-05186

l
\
Applicant, ‘
FINAL ORDER OF DISMISSAL
V. .. =3
= T
State of South Carolina, : T3 T -
e BT
T J jpaived i
Respondent. . Wi 'TD
L. = OO
Eeoe =g =
P &
This matter comes before the Court pursuant to an application for post—com’g;ij;tio{r{) relief 2

5, oo
(PCR) filed August 25, 2015. Respondent made its Return on or about May 17, 2016, requesting

that the Application be summarily dismissed based upon the expiration of the statute of
limitations, the presumption against successive PCR application and raises an issue not
cognizable in PCR.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the .
records attached thereto, this Court issued a Conditional Order of Dismissal signed May 20, 2016
and filed May 23, 2016, provisionally denying and dismissing this action, while giving the
Applicant twenty (20) days from the date of éervice of said Order in which to show why the
dismissal should not become final. Attached to this Final Order and incorporated herein by
reference is an Affidavit of Service dated June 9, 2016, serving the aforementioned Conditional
Order of Dismissal on the Applicant.

Applicant filed a document titled “Response to Return and Motion to Dismiss,” on June
16, 2016, in which Applicant argues his current allegations were not raised or were not properly

raised in the previous application because of PCR court errors, PCR counsel’s errors and statute

violations arose at and after the Applicant’s first PCR hearing.
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This Court has reviewed all pleadings, and finds that a sufficient reason has not been
shown why the Conditional Order of Dismissal should not become final. Applicant still fails to
present any reason that this application should be reviewed despite its being filed after the
expiration of the statute of limitations.

Applicant argues that Martinez v. Ryan, 566 U.S. 1, 132 S.Ct. 1309 (2012), entitles him

to have the Court examine his 2000 conviction and his prior PCR counsel's conduct regarding his
prior conviction. This Court finds that Martinez has no bearing on Applicant's ability to raise
ineffective assistance of counsel claims in a subsequent, successive PCR application filed in the
circuit courts of this state. Rather, in Martinez, the United States Supreme Court held that
"[w]here, under state law, claims of ineffective assistance of trial counsel must be raised in an
initial-review collateral proceeding, a procedural default will not bar a federal habeas court from
hearing a substantial claim of ineffective assistance at trial if, in the initial-review collateral
proceeding, there was no counsel or counsel in that proceeding was ineffective." Id. at 1320. See
Kelly v. State, 404 S.C. 365, 745 S.E.2d 377 (2013) (expressly adopting this holding in South
Carolina). Concerning state court, the Supreme Court of South Carolina has recognized that "the
holding in Martinez is limited to federal habeas corpus review and is not applicable to state post-
conviction relief actions." Id. Consequently, Applicant's contention that he received ineffective
assistance of prior PCR counsel is not a cognizable claim for relief, nor does it raise any genuine

issue of material fact for this Court to consider in evaluating the application. See id.
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s

Conditional Order of Dismissal, the application for PCR is hereby denied and dismissed with
prejudice.,

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. Applicant’s attention is directed to Rule 243, SCACR., for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED this __/  dayof __/Narc A 201,

DEANDREA G. BENJAMIN

Chief Judge for Administrative Purposes
Fifth Judicial Circuit

&) LMZ?M'_, South Carolina
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STATE OF SOUTH CAROLINA

: IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
Kenneth James, #261378, 2015-CP-40-05186
Applicant,
pplican = »
V. CONDITIONAL ORDER OF ]()j§MIS§AL <
State of South Carolina, o7 — "‘r—
=T e B !"’:‘;j
Respondent. - 52
S
¥ LJ w =
This matter comes before this Court by way of an application for post-convxctlonﬁ-@;hef =~

filed August 25, 2015.

I PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Clerk of Court for Richland County. Applicant was

indicted at the August 1999 term of the Richland County Grand Jury for two counts of Armed

Robbery, Assault and Battery With Intent to Kill, two counts of Possession of Firearm or Knife

During Commission of or Attempt to Commit Violent Crime, two counts of Kidnapping, and

Criminal Sexual Conduct in the first degree (1999- -GS-40-19023; -19103; -19104; -19105; -

19107; -19108; 19109; -19110). Applicant was represented on the charges by Douglas Strickler,

Esquire and Rob Sneed, Esquire. A jury trial on the charges was held in September 1999 before

the Honorable Costa M. Pleicones. The jury convicted Applicant as charged. On September 24, .

1999, Judge Pleicones sentenced Applicant to thirty years for the criminal sexual conduct charge, "

and a consecutive sentence of ten years confinement for one count of armed robbery. All other

sentences were to run concurrent to these charges. Applicant appealed his convictions and

sentence.
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The Applicant was represented on appeal by Senior Assistant Appellate Defender Wanda
H. Haile of the South Carolina Office of Appellate Defense. The South Carolina Court of
Appeals dismissed the appeal and affirmed the convictions on March 21, 2001. Remittitur was
issued on bApril 4,2001.
2001-CP-40-03298
Applicant subsequently filed an application for post-conviction relief on August 8, 2001,
where he alleged he was being held unlawfully for the following reasons:
1. Ineffective assistance of counsel;
2. Ineffective assistance of appellate counsel;
3. Violation of due process: speedy trial.
The State filed its Return on March 26, 2002. An evidentiary hearing was convened on -
April 28, 2003, at the Richland County Courthouse. Applicant was present and represented by
counsel T. Andrew Johnson, Esquire. The Respondent was represented by J. Hagood Hamilton, |
Jr., Esquire, of the South Carolina Attorney General’s Office. Applicant testified on his own |
behalf, Also testifying was Applicant’s former trial attorneys, Mr. Strickler and Mr. Sneed. On .
May 23, 2003, the Honorable James R. Barber issued an Order of Dismissal denying relief and
finding that the issues raised by Applicant were without merit.

Applicant then appealed the decision made by the PCR court and filed a timely notice of

appeal. Applicant was represented by Andrew J ohnson, Esquire. Counsel filed a Johnson petition
for writ of certiorari on Applicant’s behalf on January 27, 2004, raising the following issue:

Was Appellate counsel ineffective when counsel represented both
appellant and his brother on appeal?

Mr. Johnson also filed a motion to be relieved as counsel. The Supreme Court of South Carolina
issued an Order on February 16, 2005, denying the petition and granting counsel’s request t0

withdraw.
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CURRENT APPLICATION

In his second and current application for post-conviction relief the Applicant alleges that

he is being held in custody unlawfully for the following reasons:
1. Ineffective assistance of PCR counsel.

Before this Court are the records of the Richland County Clerk of Court regarding the
subject convictions, the Applicant's records from the South Carolina Department of Corrections,
Applicant’s previous PCR records, Applicant’s PCR application and Respondent’s Return and
Motion to Dismiss.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW
Successiveness

The Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to the previous application for post-conviction relief. S.C.
Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter must be raised in

his original, supplemental or amended application. ~ Any ground finally

adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in

the proceeding that resulted in the conviction or sentence, OT in any other

proceeding the applicant has taken to secure relief, may not be the basis for a

subsequent application, unless the court finds a ground for relief asserted which,

for sufficient reason, was not asserted or was inadequately raised in the original,

supplemental or amended application.

Successive applications are disfavored and the burden is on Applicant to establish that-

any new ground raised in a subsequent application could not have been raised by him in a

previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 305

S.C. 448, 409 S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834

(1992).

Page 30of 6



~} :

This Court finds that the current allegations could have been raised in the proceedings
based on Applicant's prior application for post-conviction relief, and thus the current application
is successive and barred under S.C. Code § 17-27-90. Applicant has failed to establish sufficient

reason why he could not have raised his current allegations in his previous application for post-

conviction relief; therefore, he has failed to meet the burden imposed upon him. Land v. State,
274 S.C. 243, 262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amold v. State/Plaﬁ
v. State, 420 S.E.2d 834 (1992).

Statute of Limitations

This Court further finds that this Appiication for post-conviction relief must also be

summarily dismissed for failure to comply with the filing procedures of the Uniform Post- |

Conviction Procedure Act. S.C. Code Ann. §17-27-10, et. sed. S.C. Code Ann. § 17-27-45(2)
reads as follows:

An application for relief ’ﬁled pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to
all applications filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
The Applicant was found guilty of the offenses he challenges on September 24, 1999. The
remittitur from Applicant’s direct appeal was issued on April 4, 2001, so he was therefore
required to file his application on or before April 4, 2002. This application was filed on August
25, 2015, which was over thirteen (13) years after the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) aquthorizes the Court to "grant 2
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motion by either party for summary disposition.of [an] application when it appears from the
pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law." Therefore, this Court summarily dismisses the application for
post-conviction relief for failure to file within the time mandated by the Post-Conviction
Procedure Act.

Ineffective Assistance of PCR Counsel

This Court further finds that this Application for Post-Conviction Relief should be
summarily dismissed because it is a successive application for post-conviction relief and raises a
claim that is not proper for post-conviction relief.

The Applicant's contention that he received ineffective assistance of counsel on his prior
post-conviction relief application is not a ground for relief and isnot a sufficient claim to warrant
a successive application. There is no constitutional right to appointed counsel for collateral
review of a conviction. Pennsylvania v. Finley, 481 U.S. 551 (1987). The Sixth Amendment
right to effective assistance of counsel does not extend to state post-conviction relief actions.

Coleman v. Thompson, 501 U.S. 722 (1991).

The South Carolina Supreme Court in Aice v. State, held that the PCR rules “contemplate -

an adjudication on the merits of the original petition, one bite at the apple as it were.” 305 8.C.

448, 452, 409 S.E.2d 392, 395 (1991) (citing Gamble v. State, 298 S.C. 176,178,379 S.E.2d

118, 119 (1989)). Finality must be realized at some point in order té achieve a semblance of

effectiveness in dispensing justice. Id. at 451, 409 S.E.2d at 395. The Court in Aice further held .
that “the contention that prior PCR counsel was ineffective is not per se a “sufficient reason”

allowing for a successive PCR application under § 17-27-90.” Id. at 452, 409 S.E.2d at 394. The
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Applicant’s contention that prior'PCR counsel was ineffective is not per se a sufficient reason
warranting a successive PCR application under § 17-27-90.
III. CONCLUSION
Pursuant to S.C. Code Ann. §17-27-70(b), the Court intends to dismiss this Application

with prejudice unless the Applicant provides specific reasons, factual or legal, why the
Application should not be dismissed in its entirety. The Applicant is granted twenty (20) days‘ :
from the date of service of this Order upon him to show why this Order should not become final.
The Applicant shall file any reasons he may have with the Richland County Clerk of Court and. |
shall serve opposing counsel at the following address:

Office of the Attorney General

Julie A. Coleman, Esquire

PCR Division - 5" Circuit

P.O. Box 11549
Columbia, SC 29211

AND IT IS SO ORDERED this 2K dayof_ D 4,; ~,2016.

Alison Renee Lee

Chief Judge for Administrative Purposes
Fifth Judicial Circuit

%ﬂ é&‘ , South Carolina
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