RECEIVED)

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT APR 03 2017
Pickens County, ) §CC Cou
) Docket No.: 16-A1J-07-0164- urt @f App eals
Petitioner, )
)
vs. )
) MOTION FOR
South Carolina Department of Health and ) LEAVE TO INTERVENE
Environmental Control and MRR Pickens, )
LLC, )
)
Respondents. )
)

TO: SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL
CONTROL AND MRR PICKENS, LLC: ' : |
' |
Motion is hereby made, on behalf of Robert L. Traber, Matthew S. Stone, Randolph E. Revis, ‘
Sr. by P.R. Randy Martin, Tony Charping and Randall King, for Leave to Intervene in this case (or
in the alternative, to have Pickens County appear in their behalf and represent and advance their
interests in this matter). |
All ofthe above Interveners are adjoining landowners and memb ers of the public owning real
property in extremely close proximity to the Landfill in question. All of said Interveners were denied
any Notice of the Application for Permit Modification, the Draft Permit, or the final Department
Deciéion, regarding the Landfill i’ermit Modification which is the subjeét of this case. All were
denied any opportunity for review or comment to the aforesaid documents and proceedings, and were
denied any opportunity to object, to be heard, or to request any Public Hearing, Ng newspaper ‘
publication in the area of the landfill, and no mailings to them by eit_hcr. MRR or DHEC were made,

and then they were deprived of any Notice and deprived of due process. All of said Interveners will

suffer irreparable harms and injuries if the Modification in question is allowed to stand. Further, all
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of said Interveners wish to fully participate in these proceedings and to be heard in this matter. (See
Affidavits of Traber, Stone, Revis, Charping and King, Exhibit Nos. 16-20 attached to Pickens
County’s Memoranda in Opposition to Motion to Dismiss, as well as Affidavit of Christopher Brink,
Exhibit 15 to said Memoranda).
The intervention by these parties will cause no delay or difficulties in these proceedings.
The Interveners hereby show: |

(1)  That they will be irréparably aggrieved and adversely affected by the final
Order (should it uphold the proposed Modification).

(2)  That these Interveners are entitled to Intervene (as they have been deprived ‘-
of any and all Notice and opportunity to participate in any relevant
proceedings or to be heard in any manner heretofore, and wish to be heard
now).

(3)  That this intervention will not unduly prolong the proceedings or otherwise
prejudice the rights of existing parties. (To the contrary, the rights of the
Interveners have been entirely denied and prejudiced heretofore).

The above persons respectfully move to Intervene in this matter.

Respectfully submitted,
/ .

August 18,2016 / é 7/“ W

Gary W. Poliakoff 7
atty@gpoliakoff.com

Raymond P. Mullman

POLIAKOFF & ASSOCIATES, P.A.
P.O. Box 1571
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Spartanburg, SC 29304
(864) 582-5472 (864) 582-7280 fax

Kenneth S. Roper, Esq.
ken@roperlawfirm.com

ROPER LAW FIRM, LLC

P.O. Box 246

Pickens, SC 29671

(864) 878-1577 (864) 878-1336 fax

ATTORNEYS FOR PICKENS COUNTY
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From: Teckla Henderson

To: Prince, Claire; Williams Linen, Etta; Gary Poliakoff; "King, Jessica"; Ken; McAlister, Kip;
rgoings@goingslawfirm.com

Cc: Hellerman, Donna; Terry Davidson

Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 Conference Call Scheduled 09/07 Summary

Date: Wednesday, September 07, 2016 12:26:39 PM

Attachments: image002.png
image003.png

Dear Attorneys:

Thank you for participating in our conference call this morning. I am sending this

correspondence to summarize Judge Robinson’s rulings and instructions made during our call.

1. Respondent MRR Pickens’ Motion to Stay Discovery is GRANTED.

The Motion to Intervene is HELD IN ABEYANCE pending the Court’s decision on

the Motions to Dismiss.

Attorney Poliakoff is granted an extension of time in which to file a Reply to the

Responses in Opposition to the Motion to Intervene.

4. The Motions to Dismiss are currently being considered by the Court. Should Judge
Robinson determine that oral argument on the motions is necessary, [ will contact the
parties in order to set a Motions Hearing date.

(93]

As always, should you find that you have any questions or concerns or need anything in
addition, please do not hesitate to contact me.

Very truly yours,

Teckla S. Henderson

Judicial Law Clerk to The Honorable Shirley C. Robinson
South Carolina Administrative Law Court

Edgar Brown Building

1205 Pendieton Street, Suite 224

Columbia, South Carolina 29201

(803) 734- 6402 Chambers

(803) 734- 6400 Fax

From: Teckla Henderson

Sent: Monday, August 29, 2016 11:01 AM

To: 'Prince, Claire' <PrinceCH@dhec.sc.gov>; Williams Linen, Etta <WILLIAER@dhec.sc.gov>; Gary
Poliakoff <atty@gpoliakoff.com>; 'King, lessica' <jking@williamsmullen.com>; Ken
<ken@roperlawfirm.com>; McAlister, Kip <kmcalister@williamsmullen.com>;
rgoings@goingslawfirm.com

Cc: Hellerman, Donna <hellerdk@dhec.sc.gov>; Terry Davidson <tdavidson@gpoliakoff.com>
Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 Conference Call Scheduled
09/07 11am

Dear Attorneys:
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Thank you all for responding. The conference call will take place Wednesday,
September 7, 2016 at 11:00 am. Should you have any further questions or concerns, please
do not hesitate to contact me.

Very truly yours,

Teckla S. Henderson

Judicial Law Clerk to The Honorable Shirley C. Robinson
South Carolina Administrative Law Court

Edgar Brown Building

1205 Pendleton Street, Suite 224

Columbia, South Carolina 29201

(803) 734- 6402 Chambers

(803) 734- 6400 Fax

From: Prince, Claire [mailto:PrinceCH@dhec.sc.gov)

Sent: Monday, August 29, 2016 10:59 AM

To: Teckla Henderson <thenderson@scalc.net>; Williams Linen, Etta <WILLIAER@dhec.sc.gov>; Gary
Poliakoff <att oliakoff.com>; 'King, Jessica' <jking@williamsmullen.com>; Ken
<ken@roperlawfirm.com>; McAlister, Kip <kmcalister@williamsmullen.com>;
rgoings@goingslawfirm.com

Cc: Hellerman, Donna <hellerdk@dhec.sc.gov>; Terry Davidson <tdavidson oliakoff.com>
Subject: Re: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 Conference Call Proposed
Date 09/07 11am

| am available. Thank you.

Name: Claire H. Prince

Title: Special Counsel

Program Area or Division: Office of General Counsel
5.6, Dept. of Health & Environmental Control
Columbia Office: (803) 898-3060

Myrtle Beach Office:: (843) 238-4378

Connect: www.scdhec.gov Facebook Twitter

PRIVACY NOTICE: The information in this message is confidential and all attachments
transmitted with it may contain legally privileged and/or confidential information intended



solely for the use of the individual or entity to whom it is addressed. Access to this
information by any other individual is unauthorized and may be unlawful. If the reader of this
message is not the intended recipient, you are hereby notified that any reading,
dissemination, distribution, copying, or other use of this message or its attachments is strictly
prohibited. If you have received this message in error, please notify the sender immediately
and delete the information without retaining any copies. Thank you.

From: Teckla Henderson <thenderson@scalc.net>

Sent: Monday, August 29, 2016 10:50 AM

To: Williams Linen, Etta; Gary Poliakoff; 'King, Jessica'; Ken; McAlister, Kip;
rgoings@goingslawfirm.com; Prince, Claire

Cc: Hellerman, Donna; Terry Davidson

Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 Conference Call Proposed
Date 09/07 11am

Good morning:

I have spoken with Judge Robinson and she suggests that the conference call take place
on Wednesday, September 7, 2016 at 11:00 am. Does that date and time work for you all?

Teckla

Teckla S. Henderson

Judicial Law Clerk to The Honorable Shirley C. Robinson
South Carolina Administrative Law Court

Edgar Brown Building

1205 Pendleton Street, Suite 224

Columbia, South Carolina 29201

(803) 734- 6402 Chambers

(803) 734- 6400 Fax

From: Williams Linen, Etta [mailto:WILLIAER@dhec.sc.gov]
Sent: Monday, August 29, 2016 9:22 AM

To: Gary Poliakoff <att oliakoff.com>; 'King, Jessica' <jking@williamsmullen.com>; Teckla
Henderson <thenderson@scalc.net>; Ken <ken@roperlawfirm.com>; McAlister, Kip
<kmecalister@williamsmullen.com>; rgoings@goingslawfirm.com; Prince, Claire

<PrinceCH@dhec.sc.gov>
Cc: Hellerman, Donna <hellerdk@dhec.sc.gov>; Terry Davidson <tdavidson oliakoff.com>

Subject: Re: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 DHEC'S Extension Granted
and Conference Call Scheduling 09/01

| am not available on August 30th; | will be on family sick leave from August



31st through September 2nd, but will aim to make myself available for
whatever other time and date might be chosen for the teleconference.
ETTA

Etta R. Williams Linen, Esquire

Assistant General Counsel

SC Department of Health and Environmental Control
2600 Bull Street

Columbia, SC 29201

Office: 803-898-3350

Fax: 803-898-3367

PRIVACY NOTICE: The information contained in this message and all attachments
transmitted with it may contain legally privileged and/or confidential information intended
solely for the use of the individual or entity to whom it is addressed. Access to this
information by any other individual is unauthorized and may be unlawful. If the reader of
this message is not the intended recipient, you are hereby notified that any reading,
dissemination, distribution, copying, or other use of this message or its attachments is
strictly prohibited. If you have received this message in error, please notify the sender

|mmedlately and delete the information without retalnmg any coples Thank you

From: Gary Poliakoff <att oliakoff.com>

Sent: Monday, August 29, 2016 9:16:58 AM

To: 'King, Jessica'; Teckla Henderson; Ken; Williams Linen, Etta; McAlister, Kip;

rgoings @goingslawfirm.com; Prince, Claire

Cc: Hellerman, Donna; Terry Davidson

Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 DHEC'S Extension Granted
and Conference Call Scheduling 09/01

Good Morning Everyone —

| am available on Thursday Sept. 1 anytime until 3:00 p.m. (1 am flying to Houston then for
depositions all day on Sept. 2).

{ can also make myself available anytime tomorrow Aug. 30; anytime Wed. Aug. 31 after 2 p.m,;
anytime on Tuesday Sept. 6.

If those times aren’t workable | can find other times next week as well.

Thanks and best wishes to all.
Gary Poliakoff

fij POLIAKOF T

&b ASSOLIATES

Gary W. Poliakoff
Attorney at Law



P.0. Box 1571, Spartanburg, SC 29304
215 Magnolia St., Spartanburg, SC 29306
(864) 582-5472 Fax (864) 582-7280
Toll Free: (888) 582-5472

at oliakoff.com

www.gpoliakoff.com

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the personal and confidential use of the
designated recipient(s) named above and may contain work product and/or attorney-client information, which is privileged,
confidential or otherwise exempt from disclosure under applicable law. If you are not an intended recipient, YOU ARE
HEREBY NOTIFIED that any review, dissemination, distribution, disclosure or duplication of this e-mail message and/or
attachment(s) is STRICTLY PROHIBITED. THERE SHALL BE NO WAIVER OF ANY PRIVILEGE OR CONFIDENCE BY
YOUR RECEIPT OF THIS TRANSMISSION. If you have received this e-mail message in error, please immediately return it
to the sender. Thank you for your cooperation.

TO RECIPIENTS OF ENMAIL COMMURNICATIONS WHO DO NOT HAVE AN ATTORNEY-CLIENT
CONTRACT WITH US: We are a law firm but we are not your attorney uniess you have a signed attorney representation
contract with us. This communication is not intended as legal advice, and no attorney client refationship results. Please
consult your own attorney for legal advice.

From: King, Jessica [mailto:jking@williamsmullen.com]

Sent: Sunday, August 28, 2016 2:41 PM

To: Teckla Henderson <thenderson@scalc.net>; Gary Poliakoff <atty@gpoliakoff.com>; Ken
<ken@roperlawfirm.com>; Williams Linen, Etta R. <williaer@dhec.sc.gov>; McAlister, Kip
<kmcalister@williamsmullen.com>; rgoings@goingslawfirm.com; Prince, Claire
<PrinceCH@dhec.sc.gov>

Cc: Hellerman, Donna <hellerdk@dhec.sc.gov>; Terry Davidson <tdavidson@gpoliakoff.com>
Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 DHEC'S Extension Granted
and Conference Call Scheduling 09/01

Teckla and Counsel — I just found out | need to fly to DC on Aug. 31% — returning on the 1°%. The
return flight has me in the air on the September 1 from 10;12 -11:52. 1 apologize for the late

notice. Would it be possible to do it [ater in the day? Or any time on the 2"%?  Please let me know -
again, | am sorry for the late notice.

Sincerely,

Jessie King

Jessica King

Attorney

Williams Mullen

1441 Main Street

Suite 1250

Columbia, SC 29201

T 803.567.4602

F 803.567.4601
jking@williamsmullen.com

www.williamsmullen.com

Follow us on LinkedIn, Facebook, Twitter and YouTube.

Sign up for legal email alerts here.

NOTICE: Information contained in this transmission to the named addressee is proprietary and is subject to attorney-client
privilege and work product confidentiality. If the recipient of this transmission is not the named addressee, the recipient
srr:ouldfimmediately notify the sender and destroy the information transmitted without making any copy or distribution
thereof.




From: Teckla Henderson [mailto:thgnderéon@scalc.net]
Sent: Thursday, August 25, 2016 12:30 PM
To: Gary Poliakoff; Ken; Williams Linen, Etta R.; McAlister, Kip; King, Jessica;

rgoings@goingslawfirm.com; Prince, Claire

Cc: Hellerman, Donna; Terry Davidson
Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 DHEC'S Extension Granted and
Conference Call Scheduling 09/01

Dear Attorney Poliakoff:

Thank you for responding. It appears that a representative for each party will be
available to participate in our conference call on Thursday, September 1,2016 at 11:30 am.
The Court appreciates your office’s willingness to facilitate the call and asks that you
disseminate the conference call phone number and access code to all involved.

Very truly yours,

Teckla S. Henderson

Judicial Law Clerk to The Honorable Shirley C. Robinson
South Carolina Administrative Law Court

Edgar Brown Building

1205 Pendleton Street, Suite 224

Columbia, South Carolina 29201

(803) 734- 6402 Chambers

(803) 734- 6400 Fax

From: Gary Poliakoff [mailto:atty@gpoliakoff.com]

Sent: Thursday, August 25, 2016 12:18 PM

To: Teckla Henderson <thenderson@scalc.net>; Ken <ken@roperlawfirm.com>; Williams Linen, Etta
R. <williaer@dhec.sc.gov>; McAlister, Kip <kmcalister@williamsmullen.com>;
jking@williamsmullen.com; rgoings@goingslawfirm.com

Cc: Hellerman, Donna <hellerdk@dhec.sc.gov>; Terry Davidson <tdavidson oliakoff.com>
Subject: RE: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 DHEC'S Extension Granted
and Conference Call Scheduling 09/01

Dear Teckia-

Petitioner can participate in the conference call on Sept. 1 at 11:30 a.m.

Assuming that all parties can participate then, we will set up a call-in number for the call.

In the meantime, petitioner has no objection to any request by any party for a request for extension
to respond to anything.

Thank you and best wishes,

Gary Poliakoff
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Gary W. Poliakoff
Attorney at Law

P.0O. Box 1571, Spartanburg, SC 29304
215 Magnolia St., Spartanburg, SC 29306
(864) 582-5472  Fax (864) 582-7280
Toll Free: (888) 582-5472
atty@apoliakoff. com

www gpaliakoff.com

CONFIDENTIALITY NOTICE: This e-mail message is intended only for the personal and confidential use of the
designated recipient(s) named above and may contain work product and/or attorney-client information, which is privileged,
confidential or otherwise exempt from disclosure under applicable law. If you are not an intended recipient, YOU ARE
HEREBY NOTIFIED that any review, dissemination, distribution, disclosure or duplication of this e-mail message and/or
attachment(s) is STRICTLY PROHIBITED. THERE SHALL BE NO WAIVER OF ANY PRIVILEGE OR CONFIDENCE BY
YOUR RECEIPT OF THIS TRANSMISSION. If you have received this e-mail message in error, please immediately return it
to the sender. Thank you for your cooperation.

TO RECIPIENTS OF EMAIL COMMUNICATIONS WHO DO NOT HAVE AN ATTORNEY-CLIENT
CONTRACT WITH US: We are a law firm but we are not your attorney unless you have a signed attorney representation
contract with us. This communication is not intended as legal advice, and no attorney client relationship results. Please
consult your own attorney for legal advice.

From: Teckla Henderson [mailto:thenderson@scalc.net]

Sent: Thursday, August 25, 2016 11:48 AM

To: Gary Poliakoff <atty@gpoliakoff.com>; Ken <ken@roperlawfirm.com>; Williams Linen, Etta R.
<williaer@dhec.sc.gov>; McAlister, Kip <kmcalister@williamsmullen.com>;
iking@williamsmullen.com; rgoings@goingslawfirm.com

Cc: Hellerman, Donna <hellerdk@dhec.sc.gov>

Subject: Pickens County v. SCDHEC and MRR Pickens, LLC 16A0164 DHEC'S Extension Granted and
Conference Call Scheduling 09/01

Dear Attorneys:

Judge Robinson has granted the Department’s motion seeking an extension of time in
which to file DHEC’s Reply to Petitioner’s Response in Opposition to DHEC’s Motion to
Dismiss. The Department’s Reply shall be due on or before Tuesday, August 30, 2016.

In addition, Judge Robinson has asked that I schedule a telephone conference call to
address several other issues that have been brought to her attention through the filing of the
parties’ motions/responses. She would like for our conference call to take place on Thursday,
September 1, 2016 at 11:30 am and requests that counsel for Petitioner facilitate the call by
providing everyone with a conference phone number and access code.

Please respond to this correspondence indicating whether you will be available for a
conference call on Thursday, September 1% at 11:30 am.

Very truly yours,



Teckla S. Henderson

Judicial Law Clerk to The Honorable Shirley C. Robinson
South Carolina Administrative Law Court

Edgar Brown Building

1205 Pendleton Street, Suite 224

Columbia, South Carolina 29201

(803) 734- 6402 Chambers

(803) 734- 6400 Fax

Any views or opinions expressed in this email are those of the author and do not necessarily
represent those of the SC Administrative Law Court.

Any views or opinions expressed in this email are those of the author and do not necessarily
represent those of the SC Administrative Law Court.

Any views or opinions expressed in this email are those of the author and do not necessarily
represent those of the SC Administrative Law Court.

Any views or opinions expressed in this email are those of the author and do not necessarily
represent those of the SC Administrative Law Court.




O FILED

: : DEC 12 2016
STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT
- Pickens County, ) Docket No.: 16-ALJ-07-0164-CC
Petitioner, )
Vs. ) S
! ) ORDER GRANTING
‘South Carolina Department of Health and ) ' RESPONDENTS’
- Environmental Control and MRR Pickens, ) MOTIONS TO DISMISS
LLC, )
)
Respondents )
APPEARANCES
For Petitioner: Gary W. Poliakoff, Esquire and
Kenneth S. Roper, Esquire
For the Departrient: Etta R. Williams Linen, Esquire

For MRR Pickens, LLC: A. Keith McAlister, Esquire,
Jessica J. O. King, Esquire, and
Robert Goings, Esquire

STATEMENT OF THE CASE , ‘

_ This matter is before the South Caroiina Administrative Law Court. (“the ALC” or “the
Court”) pursuant to the Request for Contested Case Hearing filed May 20, 2016 by Pickens County
(“Petitioner” or “the County”). Petitioner challenges the decision of the South Carolina

-Department of Health and Environment Control (“the Department” or “DHEC”), whlch granted a
modification to the Class 2 Landfill Permit issued to MRR Pickens, LLC (“MRR”) in 2008. -

On July 28, 2016, the Department filed a Motion to Dismiss. The following day,
Respondent MRR also filed a Motion to Dismiss. Petitioner filed memorandims in opposition of
each motion. The Department filed a reply to the memorandum in opposition of its motion. On
December 2, 2016, a motion hearing was held at the ALC in Columbia, South Carolina. Each |
party was represented by counsel and presented arguments on both motions. After consideration
.of the arguments and filings of all parties, the Court grants the motions to dismiss on the grounds
that Petitioner did not timely fulfil the procedural requirements 'for'bringing a contested DHEC
case before the ALC. '

Page 1 of §
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BACKGROUND
Respondent, MRR Pickens, LLC, received a Class 2 Landfill Permit from DHEC in 2008.
The landfill is located in Pickens County. In March 2015, MRR applied to DHEC for a permit
modification. The Department received a revised application on August 6,2015. The Department
_ determined that the modification requested was minor, and therefore did not necessitate the public
notice and comment procedure required by regulation 61-107.19 Part I for a major modification.
Thereafter, the Department mailed a staff decision to MRR on August 10, 2015 approving the
requested modification. This staff decision became final fifteen days later, after no request for
final review by the DHEC Board was received. o A
On Decembgr 15, 2015, the Department informed the County of t'h_e‘ p_ermit modification
decision in.a meeting. Subsequently, the actual decision was emailed to the County’s Director of
Public W'or‘ks‘, Gerald Wilson, who had been present at the meeting on January 11, 2016. - The
County filed a request for final review with the DHEC Board on March 23, 2016. This request
was denied on April 21, 2016. The County’s request was filed 226 days after the staff decision
was issued, 99 days after the meeting where the decision was discussed with the County, and 72
day.s’ after the decision was emailed to the County. | |
ISSUE

Whether Petitioner has met the statutory and procedural requirements for filing a
case before the ALC contesting. a DHEC permit decision.

DISCUSSION
Both respondents have framed portions: of their arguments using the term subject-matter
* jurisdiction, As a preliminary matter, the Court notes that it has subject-matter jurisdiction over
~ this case. ‘-‘Subj'ect matter jurisdiction is ‘the power to hear and determine cases of the general
class to which the proceedings in question belong.”” Dove v. Gold Kist, Inc,; 314 S.C. 235, 237-
38, 442 S.E.2d 598, 600 (1994) (citations omitted). Section 44-1-60 provides that the ALC hears

contested cases stemming from final DHEC decisions relating to permits. Thus, the Court has the
power to hear this type of case. |

In addition to providing subject-matter jurisdiction over this case, section 44-1-60 also sets
forth the procedural requirements for bringing a case contesting a DHEC agency decision. Both

respondents argue that Petitioner failed to timely follow the procedural requirements of the statute,
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Section 44-1-60 sets forth a series a steps that a party must. follow to exhaust their
administrative remedies before filing at the ALC. The process begins when the Department issues
an initial decision involving a permit. See S.C. Code Ann. § 44-1-60(C) (Supp. 2016). This iﬁitial
decision is known as a “staff decision.” Id. In cases where no “Department decision” is required,
the staff decision becomes the final agency decision fifteen calendar days after it is mailed -to the
~ permitee or other affected persons who have requested notice, unless a written request for final
review is filed with the Department. Id. at § 44-1-60(E). Once a timely request for review is filed,
the Board can hold a feview conference and issﬁe a final decision, decline to hold a review
conference, or take no action, in which case the staff dec‘isibn becomes final after sixty days. Id.
at § 44-1-60(F). Following the issuance of a final agency decision, a party may appeal to the ALC.
Id. at § 44-1-60(G).

The exclusive process ‘established by section 44-1-60 is the statutory equivalent of the
judicial doctrine of exhaustion of administrative remedies. See Ward v. State, 343 S.C. 14, 18-
19, 538 S.E.2d 245, 247 (2000) (citations omitted) (“The general rule is that while there are several
exceptions that may be applied to the judicially-imposed exhaustion requirement, those that apply
to a statutory requirement are few.”). The South Carolina Suprefne Court has held that dismissal
- of a case is proper where there is a requirement to first exhaust administrative remedies as & matter

of law. See Unisys Corp. v. S.C. Budget & Control Bd., 346 S.C. 158, 176-77, 551 S.E.2d 263,
273 (2001) (citation omitted). Section 44-1-60 provides that a party may only request a contested

case hearing at the ALC if they have first given the Board an opportunity. to conduct a final review
~ of the agency decision in the time frame allowed. Failure to file. the request for final review and
participate in the Department’s review process in a timely manner forecloses a contested case
action at the ALC. |

In this case, Pét_iﬁonér was given varioﬁs forms of notice over a period of months.
However, Petitioner still waited months before filing a request for review. Petitioner asserts that
‘it was never given the notice required by regulation. In part, the County argues that it did not have
the opportunity to take action because DHEC improperly classified the matter as a minor permit
modification, which exempted the Department from the public notice and comment procedure
followed for major modifications and new construction. Whether the Department improperly

classified the modification, and whether it should have granted the modification, is a matter that
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can only .bé decided in a hearing on the merits of this case. HoWeVer, the matter currently before
the Court is Respondents’ motions to dismiss this case on procedural grounds. Petitioner also
argues that DHEC’s failure to comply with the notice requirements in the regulations is the reason
it filed the request for review months late. H0we§er, this argurnent is foreclosed by the fact that
Petitioner received actual notice on multiple occasions and still failed to take prompt action. !
Using the latest possible date of notice still renders Petitioner’s request untimely.

Petitioner further argues that that it should be granted equitable tolling to make its ﬁlmg

timely. The doctrine of equitable tolling is applied when it is necessary to suspend the timeframe

set by statute in order to preserve justice and provide fairness. See Hooper v. Ebenezer Sr. Servs.
& Rehab. Ctr., 386 S;C. 108, 115, 687 S.E.2d 29, 32 (2009). There must be a compelling reason
for granting such relief, “... equitable tolling is:a doctrine that should be used sparingly and only
when the interests of justice compel its use.” See id., 386 S.C. at 116, 687 S.E.2d at 33. In this
case, the County had actual notice of the decision made by DHEC, but failed to pursue the available
administrative remedies in a timely fashion, and has not stated a legally valid or compelling reason
for its failure.? The Court does not find this to be a case that warrants the application of equitable
tolling.

' Therefore, because Petitioner failed to timely exhaust the administrative remedies
prescribed by law as prerequisite to ﬁlirig a contested DHEC case in the ALC,3 the Court concludes

that this matter must be dismissed pursuant to Section 44-1-60 and SCALC Rule 23(B).*

! The actual notice also makes it unnecessary to construe whether Petitioner should have requested notice as an affected
party, pursuant to section 44-1-60(E)(1).

2 Counsel for Petitioner asserted.at the hearing that the County took no action because it believed the matter to be final
and because it took time for counsel to ascertain the facts of the case.

3 Because the Court concludes that the prerequisites for filing a contested case at the ALC were not met, the Court
finds it unnecessary to address MRR’s argument regarding improper service of the Request for Contested Case.

4 The Department argued that this matter should be dismissed under SCALC Rule 38. However, that rule is applicable
" only to cases heard in the ALC'’s appellate jurisdiction, not to contested cases. The comparable rule for contested
cases is SCALC Rule 23(B), which provides: '

Upon motion of any party, or on its own motion, the Court may dismiss a contested case or resolve

" the contested case adversely to the offending party for failure to comply with any of the rules of

procedure for contested cases, including the failure to comply with any of the time limits provided

in these rules or by order of the Court.
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ORDER .
Based on the foregoing, IT IS HEREBY ORDERED that the Respondents’ Motions to
Dismiss are GRANTED.
IT IS FURTHER ORDERED: that this matter is DISMISSED.
AND IT IS SO ORDERED.

December 12, 2016
Columbia, South Carolina
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 STATE OF SOUTH.CAROLINA =

ADMINISTRATIVE LAW COURT
Pickens County; ) - _ .
o) Docket No.: 16-A1J-07-0164-CC
Petitioner, ) o
. )
vs. ) S
o - ) AFFIDAVIT OF
South Carolina Department of Health and ) ROBERT L. TRABER
Environmental Conﬁol and MRR Pickens, ) : o
LLC, )
_ )
. Respondents. )
Personally appeared beforeme ROBERT L. TRABER, whohaving been duly sworn, deposes
and states: - 4 7

v 1. 'I'ha’c heis 0Vcr - the age of 21 and is competent to issue thJs Afﬁdav1t .
i i 2 | That he is the owner of a residence located at 2041 Greenwlle nghway
3. | That he is familiar with the site, just off Highway 93, at 2180 Grcenvﬂle nghway,
near the C1ty of ]'_aberty, in Pickens Cmmty, S.C., on which MRR Pickens, LLC originally mtended
| to develop a Cou%tructlon & Demolition/Land Cleanng Debris (C&D/LCD) Landﬁll ]nmted to

C&D/LCD waste. More recently he has learned thatMRR Pickens, LLC obtamed a Mod1ﬁcat10n

of the initial Permit, whlch could allow additional types of waste to be deposited there, including but -

not limited to coal ash (also known as Coal Combustion Residlials, ‘or CCR), Special Wastes, and
. other wastes. .

4. That his property is across the street from the MRR Pickens Landfill site.
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5. Thatheis informed and believes that if the Permit Modiﬁcétion_is allowed to stand,

and if the landfill is allowed to acceptvwsstes other than C&D/LCD such as coal ash or CCR, or

| Spec1al Wastes, or other wastes more problematm and offensive than C&D/LCD, that h15 use and

enjoyment of his property will be adversely affected, quahty oflife wﬂl hkely be adversely affected,

and his property value will likely be adversely affected. Concerns include the blowing of coal .
ash/CCR from trucks entering the landfill, the blosving of coal ash/CCR by the wind, the inherent

and typical toxic components and toxic nature of coal ash/CCR, the propensity of coal ash/CCR to

contaminate nearby properties such as his, inciuding the soil, airfacswater and groundwater and air;

as well as problerns and potential and likely odors from other wastes (other than C&D/LCD wastes), !

which may be deposited into this landfill if the Permit Modification is allowed to stand.
6.  Thatheis informed and believes that the Permit Modification in question is a major

and substantial modification and change from the original 2008 Permit for C&D/LCD wastes, and

* thatthis Modaﬁcatlon, ifallowed to stand, will likely resultin adverse consequences for h.lI_Il and his

. property

7. That despite being an adjoining landowner, and being in close proximity to this

* landfill, he was never prov1ded with anyNouce ofthe ﬁ]mg of any apphcatlon for Modlﬁcatlon, nor -

any Notice of the preparauou of a Draft Permit Modification by DHEC nor any Notlce of any final

Department Decmon by DHEC. .

:8. ‘ That in parucular he was never furnished with any ma11 that prov1ded Notice of the’

Permrc Apphcatlon for Modlﬁcatlon, nor any mailing of Notice of a Draﬂ Perm1t Modaﬁcauon by

DHEC nor any mailing of Notice ofa ﬁnal Department Dec1s1011 by DHEC.
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9. © ‘That neither DHEC, nor MRR Pickens, LLC, nor any otherperson or entity, provided
arly mailing of the Nouces referenced in pamgraphs 7 and 8 above.

10, That, to the best of his knowledge, no Legal Nouces regardmg the Apphcatron for

Modification, the Drafc Permit, or the ﬁnal Department Decision were pubhshed in any newspaper )

of general crrculatron in the area of the proposed landfill prOJect in any manner pertaining to this

’ Modiﬁcation._' He never saw any such newspaper publication, and to the best of his knowledge, no

such newspaper publication of such Notice(s) occurred.

11. = Thathe wasnever infornled of any opportunity for public review of any Application

for Modiﬁcetion, nor any public review of amy Draft Permit, nor any opportunity to provide

commentsto such Applieation for Modification or any Draft Permit, as hehad neverbeen informed

of such and had never rece1ved any form of Notice of such (hls first information regardmg same

having been received verbally, in- 2016, long after the issnance of thé Permit Modification byv

DHEC)

12.  That he was deprived of the opportunity to review the Application for Permit -

Modjﬁcation and the‘Draﬂ Permit, the opportunity to submit comments the opportunity to sign.a

. Petition to request a Pubhc Hearing, and the opportumty to offer objectlon and opposition to such
Modrﬁcauon., by having been entlrely deprived of Notice or ]mowledge at the time of such filings -
and events Had he received such Neﬁce he likely would hav_e. taken appropriate actions inv :
.opposmon to this Modlﬁcatmn :

13. That he dld not request a Public Hearmg, nor did he ﬁle any appeal or request for

review of the Department Decision regardmg the Mo dlﬁcauon, because he wasnever provlded with

Notice or knowledge at the time of such filings and events.
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14. That to this day, he has never been fuInished w1th any- Notice by mail, nor any
newspaper Notlce nor any information by DHEC - or MRR. apprising him of the proposed
Modlﬁca’mon nor any action having been taken thereon, nor any opportumty for review, comment i
Pubhc Hearing, appeal or request for rev1ew |
| ,15 . Thathad he received such Notice(s) regardmg this proposed Modification, he likely
would have taken actions, including comments in oppositiou; as well as other acﬁons to oppose. _
and/or appeaI it. | : | |
16 . That at this point he does wish to parl:rmpate along Wlth Plckens County, to appeal
the issuance of this Modlﬁcatron, and to oppose the issuance of such
: 17l. " Thatheisa cmzen and resident of Pickens County, 2 property owner and taxpayer
ofockens County, and wishes for P1ckens Countyto advancehls mterests in appealing and opposing
this Modjﬁcation,' and supports and joins with P1cken.s County, which is acting on behalf of
adjoining landowners such as himself, as well as on behalf of the Pubhc of which he is a member, -

as well as on behalf of Pickens County, of whmh he is a citizen, res1dent, property owner. and

taxpayer.

:S\Wio . a;lifS %b[z efore mez (t)hll; ».

(Print Name) 1 leth H sW o ROBERTL TRABER
~ Notary Public for South Caroli A :
My Commission Expnes 3 2(2 19025
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STATE OF SOUTH CAROLINA

~ ADMINISTRATIVE LAW COURT
Pickens County, ) oL S
) Docket No.: 16-A1J-07-0164-CC
Petitioner, ) ' a
)
V8. ) : .
_ - : ). . AFFIDAVIT OF
South Carolina Department of Health and " ) MATTHEW S. STONE
Environmental Control and MRR Pickens, ) - ' -
- LLC, C - )
- Respondents. )
Personally appeared before me MATTHEW S, SATONE, who -haying been duly sworm,
df,p_osés and states: -

L That he is over the age of 21 and is competent to iss_ué this Affidavit.
2. Thatheis the owner of a residence locate_d at 137 Clover Street, Liberty, SC.

3. That he is familiar with the site, just off Highway 93, at 2180 Greenville Highway,

“near the City of L.iberty‘, in Pickens County, S.C., on which MRR Pickens, LLC originally intended
to develop a Comstruction & Demo]ition/Land Clea.dng Debris (C&D/LCD) Landfill, limited to _

-C&D/LCD waste. More recently he has learned t_]iat MRR,Pickens, LLC obtained a Modification

of tile initial i’ermit, which could allow additional types of waste to be deposited there, including but
not lnmtcd to.co;ﬂ ash (also known as anl Combustion Residue_lls, or CCR), Special Wastes, and
other wastes. | |

N 4. That his property is'adjacent to or in exugtﬁely close proxi_mity to the MRR Pickens

Landfill site. - -
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5. - Thatheis informed and believes that if the Permit Modiﬁcaﬁon isallowed to stand,

+ and if the landfill is allowed to accept wastes other than C&D/LCD, such as coal ash or CCR, or °

Special Wastes, or other wastes more problematic and offensive than. C&D/LCD, that his use aﬁd
enjoyment of his property will be adversely affected, quality of life will likelybe adversely affected,
and hls property value w1]1 likely be adversely affected. Concerns mclude the blowmg of coal
ash/CCR from trucks eptenng the landfill, the blowing of coal ash/CCR by the wind, the inherent
‘and typical toxic components and toxic nature of c'oal'.ash/CCR, the propensity of coal ash/CCR to
contaminate nearby properties such as his, including the soil, su;'facewater and groundwater and air;
~ as well as problems and potential and Hleely odors ﬁom other wastes (other than C&D/LCD wastes),
which may be deposited into this landfill if the Permit Modification is allowed to stand.

6. ‘That heis infomled and be]ieves thatthe Permit'Modiﬁcaﬁon in qﬁestion isa major

and substanual modlﬁcauon and change from the ongmal 2008 Pemut for C&D/LCD wastes, and

* thatthis Mod1ﬁcat10n, 1f a]lowed to stand, W111 likely resultin adverse consequences for him and his

property.

7. That despite being an adjoining Iandowner, and being in close proximity to this .

landfill; he was ever prov1ded with any ‘Notice of the ﬁlmg of any apphcatlon for Mod.lﬁcauon, nor
any Notme of the prepaxauon ofa Draft Penmt Modification by DHEC nor any Notice of any final
- Department Decision by DHEC. |

| 8. Thatin partlcular he was never furnished w1th any mail that provided Notice of the
| Permif Apphcat;on for Modification, nor any mailing of Nottce of a Draft Permit Modification by

DHEC, nor any mailing of Notice of 2 final Department Decision by DHEC.
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9. - Thatneither DHBc; nor.MRRPi\okcns, LLC, nor dny ofhe;oerson or eotity, provided
aoy mailing of the Noﬁces referenced in paragraohs 7 and 8 above. |
'10. * That, to the best of his knowledge no Legal Noﬁces regarding the ‘Application for
Modxﬁcauon, the Draﬁ Permlt, ot the final Department Decmon were pubhshed in any néwspaper .
. of general circulation in the area of the proposed landfill project, in any fanner pertalmno to thlS
Modification. He never saw any such newspaper publication, and to the best of his knowled,,e, no
such newspaper pub'lication of such Notice(s) occurred.
| 11, | Tha’c he was never mformed of any opportlmlty for publlc review of any Apphcatlon
"for Modification, nor any public review of any Draft Permit,-nor any opportumty to prov1de
comments to such Apphcamon for Modification or any Draft Permit, as he had never been mformed
of such and had never r received any form of Notice of such (his first mformanon regardmg same
haying been received verbally, in 2016, long after the issuance of the Permit Mod1ﬁcat10n by
DHEC.) |
12.  That he was dcpnved of the opportunity to review the Apphca’aon for Permit |
Modlﬁcatlon and the Draft Perm1t the opportumty 1o subrmt comments ‘the opportumty to signa
Petition to request a Public Heanng, and the opportumty to offer ob_]ec110n and opposmon to such
Modlﬁcauon, by having been entirely depnved of Notice or knowledge at the time of such ﬁhngs
and events. Had he received suoh Notice he likely would have taken appropnate actions in
opposmon to thlS Modlﬂcauon. | -
13. That he did not request a Pubhc Hearing, nor dld he ﬁle zmy appeal or request for
review of the Department Deo131on rcgaxdmg the Modlﬁcatmn_, because he was never provided with

Notlce or kmowlcdge at the time of such ﬁlmgs and events. -
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14.  That to this day, he has never been furnished Withb any Notice by mail, nor any

‘newspaper Notice, nor .any information by DHEC or MRR apprising him of the proposed

Modiﬁcation nor any acﬁon having been taken thereoﬁ, nof any opp ori:_ui;ity for review, .commeﬁt, _
Public Hearmg, appeal or request for review. | |

15 . Thai had he received such Notlce(s) regarding thls proposed Modlﬁcatlon, he likely
. would have taken actions, including 'comments n opposition," as well as other actions to oppose
and/or appeal it. | |

16. Thatat thls pointlhe does wish to participate, élbl;g with Pig:kens County, to appeal
the; issuance of this Modification, émd to oppose the iséuance of su'(.:h. :

| 17. | '_I‘hat he is a citizen and resi_dent. of Pickens Cbunty, a property owner and taxpayer

" of Pickens County, and wishes for Pickens County to advance his interests inappealing and opposing

this Modiﬁcation, and supports and joins with ‘Pickens County, which is acting on behalf of .

adJ oining landowners such as lnmself as well as on behalf of the Public of which he isa member
as well as on beha]f of Pickens. County, of which he i isa cmzen, res1dent, property owner and

taxpayer. - '

Swormn.to and Subsg¢ri

St

MATTHEW $. STONE

(P§mt/Name)
Notary Public for Sou@{ Carglina. _
My Commission Expires: 1 2023
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_ STATE OF SOUTH CAROLINA ..
ADMINISTRATIVE LAW COURT

Pickens County, ) . o . :
: : A ) Docket No.: 16-A1J-07-0164-CC-
Petitioner, ) ' :
. )
Vs. )
) AFFIDAVIT OF
South Carolma Department of Healthand ) =~ RANDOLFPHE. REVIS, SR.
Environmental Control and MRR Pickens, )
L1C,. : : )
' )
Respondents. )
)

Personally appearedbefore me RANDOLPH E. REVIS, SR, who havmg been duly SWOID,

deposcs and states:

L _Thaf he is over the age of 21 and is competent to issue this Affidavit.

2.  Thatheisthe owner of commercial property Jocated on the south side of Greenville

Highway.

3 Thatheis famﬂiar'v_vitﬁ the site, just off Highway 93, at 2180 Greenville Highway,
ﬁear the City of Liberty, in Pickens County, S.C., on which MRR Picken‘s, LLC origiilally intended
to develop a Construction & Demohuon/Land Clearing Debns (C&D/LCD) Landﬁ]l, hmJted to
C&D/LCD waste. More recently he has learned that MRR. Pickens, LLC obtamed a Modlﬁcauon
" ofthe m1t1al Permlt, whlch could allow additjonal types of Waste to be depos1ted there, mclud.mg but

not limited to coal ash (also known as Coal Combustion Resxdualg, or CCR), Special Wastes, and

other wastes.

thereto. -
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5. That he is informed and belieyes that if the Permit Modification is allowed to stand,

and if the landﬁll is allowed to ac’cept wasteg_other than C&D/LCD, such as coal esh or CCR, or.

Special Wastes, or other wastes more problematic and offensive than C&D/LCD, that bis use and
enjoyment ofhis property will be adversely aﬁ'ected, quality of life will hkely be adversely affected,
and his property value wﬂl likely be. adversely affected Concerns mclude the blowing of coal
ash/CCR from trucks entering the Iemdﬁll7 the blowing of coal ash/CCR by the wind, the inherent
and typical toxic components and toxic nature of coal ash/CCR, the propens1ty of coal ash/CCR to
contammate nearbypropertles such as his, mciudmg the soil, surf_acewater and groundwater and air;
as well as problenis and potential and likely odors from other wastes (other than C&D/LCD wastes),
which may be deposrted into this landfill if the Permit Modlﬁcation is allowed to stand.

6. ' That he is informed and beheVes that the Permit ModJﬁcation in question is a major

and substantial modiﬁcauon and change frorn the ongmal 2008 Permit for C&D/LCD wastes, and.

that this Modiﬁcauon, if allowed to'stand, w111_hke1y result in adverse consequences for him and his

property.

. 7. . Thet despite being an adjoiru’hg la.udowner, and beirig in close proximity to this
landﬁil, he was never provided yvith any Noticfe of the ﬁ]ing of any application for Modification, nor
any Notice of the prepemﬁon of a Draft Permift Modification by DHEC, nor any Notice of any final
Department Decision by DHEC ' :

8. That in particular, he was neve[r furnished w1th any mail that provided Notice of the
Perrmt Apphcatmn for Modification, nor any maﬂmg of Notice of a, Draﬂ: Permit Modification by

DHEC, nor any mailing of Notice of a final Department Decision by DHEC.
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9. That neither DHEC, nor MRR Pickens, LLC, nor anyother befson or entity, provided
any mailing of t_he Notices referenced in paragraphs 7 and 8 above. -

10. That, to the best of his knowledge, no Legal Notices regatding the Application for

Modlﬁcauon, fhe Draft Permit, or the ﬁnal Department Decmon were pubhshed in any newspaper

of general cn:culatlon in the area of the proposed landfill Proj ject; in any manner pertaining to this
Modification. He never saw any such newspaper publicauon, and to the bcst of his knowledge, no
such newspaper publication of such Notice(s) occurred. V |

11, Thathe wasnever informied of any opportunity for pilblié ;eviéw of any Application

for Modiﬁcation, nor any public review of any Draft Permit, nor any opportunity to provide

commexts fo such Application for Modification or any Draft Permit, as he had never been informed

of such and had never réceivea auy form of Notice of such (his ﬁrsf information regarding same
having been received verbally, in 2016, long after the issuance of the Permit Modification by
DHEC.) o ‘

| 12. - That he was deprived of the opportunity to review'ths_s Applicaﬁo_ﬁ for Permit
: Modiﬁéatioxi and the Draft Permit, the opportunity to submit cox__nments,A the opportuﬁitjr to signa

Petition to request.a Public Hearing, and the opportunity to offer objection and opposition to such

Modification, by having beenv entirely deprived of Notice or knowledge at the time of such filings -

and events. Had he received such Notice he likely would have taken appropriate actions n

opposmon to this Modification.

_13. | That he did not request a Pubhc Hearing, nor did he file a.ny appeal or request for
review of thé Department Dec1s1onregardmg the Modlﬁcauon, because hewas never provided with

Notice or knowledge at the time of such filings and events.
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14. Thai to this day, he has never been fumished— with any Notice by maJl nor any
~ newspaper Notice, nor any mformahon by DHEC or MRR apprising h1m of the proposed
Mod:ﬁcailon, nor any action havmg been taken thereon, nor any opportlmlty for review, comment,
Pubhc Hearing, appeal or request for review. |

15.  Thathadhe rec‘eived such Notice(s) regé.rding this p;opoéed Modification, he likely |
wouid have'takcn acﬁons, including comﬁ:teﬁté in opposition, as well as other actions to oppose
"and/or appeal 11:

16.  That at this point he does wish to participate, along with Plckens County, to-appeal .
the issuance of this Modlﬁcatlon, and to oppose the issuance of such.

- 17, That he is a citizen and re51dent of Pickens County, a propcrty owner and taxpaycr.

of Pickens.County, and wishes for Pickens Countyto advancehis interests in appealing and opposing
| th15 Modlﬁcatmn, and support:s and Joms with Plckens County, Wthh is acting on behalf of
ad] oining landowners such as himself, as well as on beha]f of the Pubhc of whichheisa member,

as well as on behalf of Pickens County, of which he is a citizen, resident, property owner and
Swomgo and Subsgribed before me this | ,;0
\day of 2016 /4 W&Zb/ Md// n-

@t Nawe) _ (FEIleag E%Mr RANDOTPH E. REVIS, SR.
Notary Public Yof SoutH Carp}i ' .
My Commission Expires: //// dLicf 2, 2023

' taxpayer.
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_ STATE OF SOUTH CAROLINA"

. ADMINISTRATIVE LAW COURT
Pickens County, ) - - ‘ o
- : o ) Docket No.: 16-A1J-07-0164-CC .
Petitioner, ) ' : :

) |
vs. ) 8
B « ' ) AFFIDAVIT OF
South Carolina Department of Healthand ) TONY CHARPING
Environmental Control and MRR Pickens, ) '
LLC, ‘ )

)

Respondents )
)

Pérsonally appeared beforé me TONY CHARPING, who having been duly sworm, deposes

and states:
1. That he is over the age of 21 and is competent to 1ssue this Afﬁdavzt
2. That he is the owner of commercial property located on the south side of Greenwlle
| Highway. |

‘ 3. _ That hc is famlhar with the s1te, just off nghway 93, at 2180 Greenville H1ghway,

near the C1ty of Liberty, in P1ckens County, S.C., on whlch MRR Plckens, LLC ongmally mtended

'to develop a Construcuon & Demohtlon/Land Clearing Debris (C&D/LCD) Landfill, limited to

C&D/LCD Waste More recently he has learned that MRR Pmkens LLC obtained a Modlﬁcamon

of the initial Pern:ut, which could allow addmonaltypes of waste to be dcpos1ted there, mcludmg but

not limited to coal ash (also knoWn as Coal Combustion Residuals, or CCR), Spec1a1 Wastes, and

other wastes.

-4, That his property is adjacent to the MRR Pickens Landfill site and in close proximity

thereto.
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5. That he is informed and beheves that if the Permit Modification is allowed to stand,

and if the landfill is allowed to accept wastes other than C&D/LCD such as coal ash or CCR, or

Special Wastes, or other wastes more problematic and offensive than C&D/LCD, that his use and

enjoyment ofhi$ property will be adversely affected, quality of Tifio will likely be adversely affected,
and his property valuewﬂl likely be adversely affected. Concers include the blowing of coal
ash/CCR from trucks entering the landfill, the blowing of coal ash/CCR by the wmd, the inherent
and typical toxic components and toxic nature of coal ash/CCR, the pmpen51ty of coal ash/CCR to

contammate nearbypropertles such as his, mcludmg the soil, surface water and groundwater and air;

- aswell as problems and potential and hkely odors ﬁ.'om otherwastes (other than C&D/LCD wastes),

wluch may be deposited into this landﬁll if the Permit Mod1ﬁcatlon is allowed to stzmd

6. 'l‘hat he is informed and believes that the Permit Modification in questlon is a major

“and substanual modification and change from the original 2008 Pemit for C&D/LCD wastes, and

that ﬂns Modlﬁcatmn, if allowed to stand, will likely result in adverse consequences for him and his -

property. .
7. That despite being an adjoining landow_ner, and being in close proximity to this

landfill, he was never provided with any Notice of the filing of any applioation for Modification, nor

any Notice of the preparation of aDraft Permit Modification by DHEC, nor any Notice of any final

. DepartmenfDecision by DHEC

8.  Thatinparticular, he was never furnished with any mail that provided Notice of the

Permit Application for Modification, nor any mailing of Notice of a Draft Permit Modification by

DHEC, nor eny mailing of Notice of a final Department Decision by DHEC.
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9. " Thatneither DHEC, nor MRR Pickens, LLC, nor anyotherp'erson or entity, provided

any malhng of the Notrces referenced in paragraphs 7 and 8 above.

10, That, to the best of his knowledge no Legal Notices regardJng the Appllcatlon for :

Modification, the Draft Permit, or the final Department Decision were pubhshed in any newspaper
of general circulation in the area of the proposed landfill project, in any manner pertaining to this
‘ Modiﬁ_eaﬁon. He pever sa‘w any such newspaper publication, and to the best of his knowledge, no

" such newspaper pubhcatron of such Notice(s) occurred.

11. That he was never informed of any opportunity for pubhc rev1ew of any Apphcaﬁon :

" for Modification, nor any public review of any Draft Pemnt, nor any opportunity to provide '

‘ comrnents to-such Application for Modification or any Draft Permit, as he had never been inforn_ied

of such and had never received any form of Notice of such (Iﬁs first information regarding same

having been received verbally; in 2016, long after the issuance of the Permit Modification by

DHEC.)

- 12. _ That he was depnved of the opportunity to review the Application for Permit
Mod.lﬁcatlon and the Draft Permit, the opportumty to submlt comments, the opportumty to signa
- Petition to request a Public Heanng, and the opportunity to offer objecuon and opposmon to such
| Modlﬁcatron, by having been en‘arely deprived of Notlce or knowledge at the tnne of such filings

and events. Had be received such Notice he likely would have taken appropnate actions in

opposmon to this Modlﬁoauon.
13.  That he did not request a Public Hearmg, nor did he file any appeal or request for
| review of the D'epartment Decision regarding the Mbdiﬁéation; because he was never provided with

Notice or knowledge at the time of such filings and events. .
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. i
- (Print Name) AU i<

4. That to this day, hie has never been farnished with 'ax.ly'.Notic-e by mail, nor any

newspaper Notice, nor any information by DHEC or MRR apprising him of the proposed

Modification, nor any action having been taken thereon, nor any opportunity for review, comment,

. Public, Hearing, appeal or request for review.

_ ”1_ 5.  Thathadhe recejved such Notice(s) regarding this prdpdséd Modification, he likely
would have taken actions, including comments in vopposition,A a; well aé other é.ctibns tov oppose
and/or appeal 1t : “ o

16. | That-at this point he does wish to participate, along ﬁm Pickegs County, to appeal

the issué_nce of this Modification, and to oppose the issuance of such.

17 " That he is a citizen and resident of Pickens County, a property owner and taxpayer

ofPickens Cbumy, and wishes for Pickens County to advance his interests inéppealing and opposing
this Modification, and supports and joins with Pickens County, which is acting on behalf of

adjoining landowners such as himself, as well as on behalf of the Public of which he is a merﬁber,

as well as on behalf of Pickens County, of which he is a citizen, resident, property owner and

taxpayer. -

Notary Public for Solth C
My Commission Expires: /l/
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Pickens County, )
' ) Docket No.: 16-A1J-07-0164-CC
Petitioner, ) ' '
)
vs. )y .
A ' g : ) AFFIDAVIT OF
South Carolina Department of Health and ) - RANDALL KING
Environmental Control and MRR Pickens, ) '
"~ LLC, )
) -

Respondents )
)

Personally appeared before me RANDALL KING, who havmg been duly sworn, deposes and -

' o T
states. } ’

1. Thathe is over the age of 21 and is competent to issue this Affidavit.
2. T_'hat he is the owner of active commercial property located on the northwest side of
Greenville Highway.

'3, That he is familiar with the site, qut off Highway 93; at 2180 Greenville Highway,
near the City of Liberty, in Pickens County, S.C., on which MRR Pickens, LI.C drigilially intended
to develop a Construction & Demoﬁtion/ﬂand Clearing Debris (C&D/L.CD) Landfill, limited to .

: C&D/LCD waste. More recently he has learned that MRR Pickens, LLC obtained a Modification
'A of the initial Pérmit, which could allow additional types of waste tobe deposited there, including but

not limitéd to coal ash (also known as Coal Combustion Residuals, or CCR), Spécial Wastes, and
| other wastes. |

4. . Thathis property is across the street from the MRR Plckens Landfill site.
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5. ' | That he is informed aﬁd believes that if the Perxﬁit Modiﬁeaﬁon is allowed to stand,
and if the landfill is allloy.ved to accept wastes oth"er ehan C&D/LCD; such :as coal ash or CCR,_ or
Special Westes, er other waetes more pi:eblematie and offensive than C&D/LCD, that his use and
enj' oyment of his property will be adversely affected, quality of life will likely be adversely affected,
and his property value will likely be‘advereelly affected. Coneems include the blowing of coal
ash/CCR fromvtrucks entering the landfill, the blowing of coal ash/CCR by the wind, the inherent
and typlcal toxic cornponents and toxic nature of coal ash/CCR the propensuy of coal ash/CCR to .

contammate nearby propertles such as hJS including the soil, surface water and groundwater and air;

aswell as problems and potential and likely odors from other wastes (other than C&D/LCD wastes),

which 'may’be deposited into this landﬁJi if the Permit Modification is eﬂowed to stand.

6.  That _he is informed and believes that the Permit Modiﬁeation in question is a major
and _sﬁbstahtial niodiﬁcaﬁon and cha;lge from the original 2008 Pemiit, for C&D/LCD wastes, and
that this Modification, if allowed to staﬁd, will likely resultin adveree consequences for him a'nd‘his
pfoperty. |

7. . That despite being an adjoining 1mdowﬁer, and being in close proximity to this.
landﬁﬂ, he was never provided with any Notice of the filing ef any application for Modification, nor

any Notice of the preparation of a Draft Permit Modification By DHEC, nor any Notice of any final

.Department Decision by DHEC.

8  Thatin partlcular, he was never furmshed with any maﬂ that provided Notice of the
Permit Apphcatlon for Modification, nor any mailing of N otice of a Draft Permit Modification by

DHEC, nor any mailing of Notice of a final Department Decision by DHEC.
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| 9. That neither DHEC 'nor MRR Pickens, LLC, nor any bther pérson or entity, provided
any mailing of the Notices referenced in paragraphs 7 and 8 above, |

10, That to the best of his knowledge, no Legal Notxces regaldmg the Application for
, quiﬁcation, the Draft Permit, or the final Department Decision were published in any new_spaper

of genéral circulation in the area of the proposed landfill project, in any manner pertaining to this

Modification. He never saw any such newspaper pubhcatlon, and to the best of his knowledge, no |

such newspaper publication of sch Notxce(s) occurred,

11. - Thathe was never informed of any opportunity for public review of any Application

for Modification, nor any public review of any Draft Permit, nor any opnortunity to provide

comments.to such Application for Modification or any Draft Permit, as he had never been informed

of such and had never recewed any form of Nonce of such (h13 first 1nformatlon regardmg same -

having been recelved verbally, in 2016, long after the issuance of the Penmt Mod1ﬁcat1on by

DHEC.)
12.  That he was deprived of the opportunity to review the Application for Permit
" Modification and the Draft Permit, the opportunity to submit comrnents, the opportunity to sign a

Petition to request a Public Hearing, and the opportunity to offer objection and opposition to such

_ Modification, by having nbeen entirely deprived of Notice or knowledge at the time of such filings .

.and events. Had he received- such Notice he h'kely, would have taken appropriate actions in

opposmon to this Modification.

13, That he did not request a Public Hearmg, nor did he file any appeal or request for |

review of the Department Decision regarding the Modification, because he was never provided with

Notice or knowledge at the time of such filings and events. )
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4. That to this day, he has never been furnished w1th any Notice by mail, nor any '

newspaper Notlce nor any mformatmn by DHEC or MRR appnsmg him of the proposed
Modlﬁcanon, nor any action having been taken thereon, nor any opportunity for review, comment,

Public Hearing, appeal or request for review.

15, Thathad he received such Notice(s) regarding this proposed Modification, he likely -

would have taken actions, including comments in opposition, as-_well as other actions to oppose
and/or appeal i ﬁ

“16. That at this point he does w1sh to partlclpate, along with Pickens County, to appeal
the i 1ssuance of this Modlﬁcatmn, and to oppose the issuance of such.

17.  That he is a citizen and resident of Pickens County, a property owner and taxpéyer

of Pickens County, and wishes for Pickens County toadvancehis interests in appealing and opposing -
thls Modlﬁcatlon, and supports and joins with Pickens County, which is acting on behalf of |

- adjommg landowners such as himself, as well as on bebalf of the Pubhc of which he is a member,

as well as on behalf of Pickens County, of which he is a citizen, res1dent, property owner and

taxpayer.

Sworn to and Sul scr1bed before me this
day of , 2016

0 @%gg;\g@ R 5 AN
g 1X7 RANDALLKNG —— ( )

Notary Public for South Carolma
~ My Commission Expu‘es Lo
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C. Earl Hunter, Commissioner
Promoting and profecting the health of he jrabilic aed the envirozement,

" MEMORANDUM

TO: Adjacent Landowneis
FROM: Timothy M; ¥ ~
Se aste Perm:mng S éction

Division of Mining and Solid Waste Management
Burean of Land and Waste Management

DATE: September 19, 2008

Re: Proposed Class 2 Landfill

' Highway 93 C&D, LCD Landfill
Pickens County

The South Carolina Department of Health and Environmental Control’s (SCDHEC) Solid Waste

~ Permitting Section has received a permit application from MRR Pickens LLC for a Class 2
Landfill. The Department has completed a technical review of the application. At this time, the
Depariment’s Solid Waste Permitting Section has issued a draft permit for this Class 2 Landfill
and will be taking comments from the public before a final permit decision is made.

Please see the attached Public Notice for additional information on the proposed project. A
Copy of the regulation may also be viewed at the following web51te
'http //www scdhec gov/envirotmentlwm/html/solidiwaste siew rcoulatton hitf:

If you have any questions regarding the proposed landﬁll or wish to view the permit apphcatmn
‘please contact me at (803) 896-4217.

TME/tme

Enclosure

SOUTH CAROLINADEPARTMEN'T OQF HEALTH AND IN\’IRONM?NTAI CONTROL

2600 Bull Strect « CRITMBE, 5G2020% » Phonc: (303) 808-3452 * WwwWSCHRCEEDY:

Exhibit E
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SC DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

PUBLIC NOTICE
Topic: Proposed Highway 93 Construction, Demolition and Land-Clearing Debris (C&D) Landfill Permit
Location:. 2186 Greenville Highway, Liberty, SC 29657

Off Highway 93 at Clardy Read in Pickens County;
Approximately 2,000 feet NE of the City of Liberty, SC.

The South Carolina Deparliment of Health and Environmental Control’s (SCDHEC) Solid Waste Permitting Section has
received a permit application from MRR Pickens, LLC for a new Class 2 Landfill. The proposed landfill will be located
within a 149-acre parcel of property located off Highway 93 at Clardy Road approximately 2,000 feet northeast of the city
limits of Liberty, SC. The proposed landfill is estimated to have a disposal lifetine of more than fifty (50) years.

SCDHEC requires that a permit be issued for Class 2 Landfills pursnant to SC Code Ann. Sections 44-96-10 et. Seq. (Supp.
2007) and 25A SC Code Reg. 61-107.19, Solid Waste Management: Solid Waste Landfills and Structural Fill. The types of
wastes that can be accepted at the MRR Pickens, LLC C&D Landfill are described in Appendix I of the sbove-mentioned
regulation. Acceptable wastes include, but are not limited to, land-clearing debris, bricks, blocks, shingles, lumber, and other
wastes listed in Appendix I. Wastes that age not acceptable at Class 2 landfills include household garbage, hazardous waste,
and infectious waste. For a more detailed description of Appendix-I-acceptable wastes, please contact one of the persons
. below to view thc app]xcatxon or to rcqucst a Class 2 Landﬁll fact shcct A copy of the regulation may also be viewed at the

At this time, the Solid Waste Pcrrmitmg Scéhon has completed its review -of the permit application and' found that the
application meets all technical requirements. Solid Waste Permitting has completed a draft permit and hereby gwes notice to

the public. During the public comment period the Department will be taking comments from the public concerning the draft

permit, which is inclusive of the Dcpartment’s determinations as outlined in R.61-107.19 Part IL.D.2.b. and/or the permit
application. The comment period will remain open until October 20, 2008 .

Who to contact? -Copies of the permit apphcahon are available by appointment for pubhc v;cwmg durmg normal workmg
hours at the following locations:

Bureau of Land and Waste Management
SC Department of Health and Envircnmental Control
- 8911 Farrow Road
" Columbia, SC 29223

Contact: Timothy M. Eleazer, (803) 8964217
' E-mail: c{g‘:kfiétﬂw(_&id{ie’_clsg}gqv

RS R R R

Environmental Quality Control Regional Office
SC Department of Health-and Environmental Control
Region 2 - Greenville . N
301 University Ridge, Suite 5800
Greenville, SC 29601-3677

Contact: Bill Rampey, (864) 241-1090
E-mail: rampeybj@dheciscigoy’

Any interested person(s) may submit written comments concerning the proposed landfill permit application to this mailing
address: Mr. Timothy M. Eleazer, SCODHEC BLWM, 2600 Bull Street, Columbia, SC 29201. To be considered, all
comments or requests must be received by October 20, 2008, at which time the public comment will end. ’

Any individuals with disabilities or special needs who want to review the permit application should contact the Department to
discuss any special services needed. A minimum of one (1) week’s prior notice is requested to allow the Department to make
any necessary arrangements.



Mailing list for the proposed MRXR: Pickens LL.C
“Highway 93 C&D Landfil]

Pickens County.

This mailing list for draft permit dated September 19, 2008:

PETER H SMITH
PO BOX 467279
ATLANTA GA 31146

JAMES D MOORE.
POBOX 4 o
LIBERTY SC 29657-0004

LAURA WFOWLER TRUSTEE
210 ORANGE ST
SATELLITE BCH FL 32937-3013

GB ENTERPRISES LTD
PO BOX 486
EASLEY SC 29640-0436 -

MAYOR CITY OF LIBERTY
CITY HALL
LIBERTY SC 29657

COUNTYADMINISTRATOR
- PICKENS COUNTY

222 MCDANIEL AVE STE B1
PICKENS SC 29671-2556

SAMMY SMITH
206 LAKESIDELN
LIBERTY SC 29657-3810 ,

. CALVIN L SCHOULTIES
. 1630 DAVIS CREEK RD
SENECA SC 29678

VUCAN LANDS, LLC
PO BOX 80730
ATLANTA GA 30366

MARGRET WELBORN
. LIFE ESTATE

107 DANA DR

- OAKRIDGE TN 37830

TONY CHARPING
PO BOX 677

. LIBERTY SC 29657

" MARGARET WELBORN

LIFE ESTATE
610 CAROLINA DR
LIBERTY SC 29657-1551

ROBERT L TRABER
2041 GREENVILLE HWY
LIBERTY SC 29657-8920

NEW HORIZON-ELECTRIC
COOPRATIVE INC
POBOX 1169

LAURENS SC 29360-1169

UNA W HUGHES
540 AMSTERDAM RD
LIBERTY SC 29657-9373

JAMES S COX
1639 EARLS BRIDGE RD

" EASLEY SC 29640-6307

METROMONT MATERIALS
C/0 CEMEX

PO BOX 1500

HOUSTON TX 77251-1500

JEING ASPHALTING
POBOX 179 =
LIBERTY SC 296570179

RANDOLPH E REVIS SR
2026 GREENVILLE HWY
LIBERTY SC 29657

PHILIP J KALCHTHALER
108 CORAL BBEDS WAY

SUNSET SC 29685

WILLIAM R MCBRIDE TRUSTEE

933 JESSICA ST
RIDGECREST CA 93555-3002

DUKE ENERGY CORP
PO BOX 1007
CHARLOTTE NC 28201

- ERIC M LILIESTEDT

143 BUD SMITH RD
LIBERTY SC 29657-9335

MICHAEL DAVID THOMPSON
348 COBB RD
PELZER SC 29669




GREGORY A CRUMP ROBERT EDWARD KELLEY JAMES RAY CHANDLER

208 WELBY WAY
LIBERTY SC 29657

BRIAN PAUL WASTON
115 CLOVER ST '
LIBERTY SC 25657

JR BUILDERS OF PICKENS INC
1712 GENTRY MEMORIAL HWY
EASLEY SC 29640

SAMUEL J VIDAL
175 ORCHARD DR
LIBERTY SC 29657-9317

BETTY C DUNCAN
18 NPALMETTO ST
LIBERTY SC 29657-1026

CYNTHIA D YOUNG -
PO BOX 36 :
LIBERTY SC 29657

EASLEY CENTRAL WATER
DISTRICT

POBOXC

NORRIS SC 29667-0050

FURMAN RICHARD STATON
360 SPRINGDALE AVE
LIBERTY SC 29657

JASON LEE WADE
348 SPRINGDALE AVE
LIBERTY SC 29657-3807

ANGELA MARIE CHADWICK
336 SPRINGDALE AVE
LIBERTY SC 29657-3807

211 GILSTRAP RD
LIBERTY SC 29657

. SHELBA C PORTER

634 AMBERWOOS RD-
PICKENS SC 29671

PETER H SMITH
1810 N POTTER PL
TUCSON AZ 85719-3833

EDITH M HEAD
172 ORCHARD DR
LIBERTY SC 29657-9317

ROSA LEE JAMES
2011 GREENVILLEHWY
LIBERTY SC 29657-8920

CITY OF LIBERTY
FIRE DEPARMENT
206 W FRONT ST
LIBERTY SC 29357

VIRGINIA JUMPER -
1307 ANDERSON HWY
EASLEY SC 29642

THOMAS K NIX
356 SPRINGDALE AVE
LIBERTY SC 29657-3807

TIMOTHY RAY RIDDLE
344 SPRINGDALE AVE
LIBERTY SC 29657-3807

JAMES N YOUNG JR
332 SPRINGDALE AVE
LIBERTY SC 29657-3807

- SUNSET SC 29685

118 CLOVER ST
LIBERTY SC 29657

CRYSTAL D HOLLIDAY
114 CLOVER ST
LIBERTY SC 29657

EASLEY BUILDERS SUPPLY
INC

PO BOX 1016

EASLEY SC 29641-1016

DIANE H HUTTON
110 POPLAR POINTE

BARBARA HEAD ROGERS
2001 GREENVILLE HWY

. LIBERTY SC 29657-8920

PICKENS COUNTY SCHOOL

" SUPERINTENDENT

1348 GRIFFIN MILL RD-
EASLEY SC 29640-8885

WATKINS BUILDERS INC
TROY WATKINS

405 WEXFORD WAY
EASLEY SC 29642

"WILLIAM W GARRISON

352 SPRINGDALE AVE
LIBERTY SC 29657-3807

KALOUTIE RANDASS
340 SPRINGDALE AVE
LIBERTY SC 29657-3807

KEVIN R JONES
326 SPRINGDALE AVE
LIBERTY SC 29657-3807
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