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Tommy A. Thoemas
ATTORNEY AND COUNSELOR AT LAW
TELEPHONE!: ' o B HARRINGTON BUILDING - PLEASE REPLY ToO:
(803) 732-5507 o 7588 WOODROW STREET ] E T e Box 88
(803) 732-5508 IRMO, SOUTH CAROLINA 29063 IRMQY/SC 29063

INMATE LINE

FACSIMILE: 1098 AN
(803) 781-4226 Aﬂ{ 07 i,.f:‘] (803) 732-6542

April 5, 2017 S.C. SUPREME COURT

The South Carolina Supreme Court
B0 Box 11330,
bie, SC 29211

| RE: john Jabbar Greene #219696 v. State of Sotith Carolina
Docket No.:" 2012-CP-22-0164 & 2015-CP-22-0949

Dear Sit or Madam:

Enclosed please find an Original and a copy of a Notice of Appeal. along with a
Certificate of Service and attachments. I have been retained to represent Mr. Greene in
this Appeal. T have also enclosed a transcript request that was sent to the Court
Reporter. -

Kindly return a clocked copy to me in the enclosed envelope. Thank you and
. should you have any questions, or need any additional information, please do not hesitate

to contact me.

- Yours truly,

Tommy A
Attorney at

TAT/j em
cc: Johnny James, Jr., Esq:
John J. Greene #219696
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas
Post Conviction Relief

John C. Hayes, Circuit Court Judge

Docket No.: 2012-CP-22-0164
- 2015-CP-22-0949

John Jabbar Greene #219696,..........cccoovvvevvrevcvvnrnenen. Appellant,
Vs.
State of South Carolina, ..... e Respondent.
NOTICE OF APPEAL

John Jabbar Greene appeals the Order of Dismissal from the Honorable John C.
Hayes dated November 16, 2014, pursuant to a Consent Order Granting an Appeal
Pursuant to Austin v. State, signed by the Honorable Benjamin H. Culbertson on,March
24,2017, filed on March 28, 2017 and received on March 30,2017.

Appellant
P.O. Box 88
Irmo, SC 29063
Other Counsel of Record: (803) 732-5507

Johnny James, Jr., Esq.
Assistant Attorney General
P.O. Box 11549
Columbia, SC 29211
Attorney for Respondent

Irmo, South Carolina
April 5, 2017
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas
Post Conviction Relief

John C. Hayes, Circuit Court Judge

Docket No.: 2012-CP-22-0164
2015-CP-22-0949

John Jabbar Greene #219696,..........cccreiiivininnenne, Appellant,
Vs.
State of South Carolina, ......c.ceceeeivvcvniivinnnnenn, Respondent.

CERTIFICATE OF SERVICE

I, Jacquelyn E. Miller, secretary to Tommy A. Thomas, Attorney for the Appellant
hereby certify that I placed in the United States Mail, a copy of a Notice of Appeal , with postage
prepaid and the return address clearly shown on said envelope to Valerie Garcia Giovanoli, Esq.

of the Attorney General’s Office, at:

Johnny James, Jr., Esq.
Attorney General’s Office
P.O. Box 11549
Columbia, SC 29211-1549

D S L

Ja quelyn E\{I‘\/hlle
etar to Tommy A. Thomas

Atto § for Applicant
P.O. Box 88

Irmo, SC 29063
(803) 732-5507

April 5, 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT '
COUNTY OF GEORGETOWN ) '
) C.A. No.: 2012-CP-22-164
John Jabbar Greene, #219696 %
Applicant, ) "
v. ) - ORDER Do = B
) This is a Post-Conviction Relieﬁ"fjf_‘gceq&ﬂn g [’}
State of South Carolina, ) e < 2m
) o.¢ Ul e
Respondent. ) -W;f: -0 i?.g
) 2w F v
St @

, . ; AU <
Applicant filed his application for Post-Conviction Relief (PCR) on February 71, 2085 g

The case was heard by the undersigned on the 27th day of October 2014, The State of South
Carolina was represented by Josh Thomas, Esq\iire, and the Applicant was represented by Eric
Fox, Bsquire.

Applicant is presently confined in the South Carolina Depatment of Corrections pursuant
to orders of commitmerit of the Georgetown County Clerk of Court, Applicant was indicted at
the May 2008 term of the Georgetown .Counfy Grand Jury for two counts of kidnapping (2008-
GS-22-456 and 457) and two counts of armed robbery (2008-GS-22-458 and 459) and burglary
second (2008-GS-22-460). |

On May 1, 2009, Applicant pled guilty as indicted. The Honorable W. Jeffrey Young
sént.enced Applicant to thirty years imprisonment on each of the armed robbery chaiges, to thirty
years imprisonment on each kidnapping charge, and fifteen yedss imprisonmerit on the burglary
second charge, with all char_gés to-run concurrently. Applicant filed timely notice of intent to
appeal, and his conviction and sentence were affirmed by order dated November 15, 2011 in

unpublished opinion No. 2011-UP-507.
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In his application for post-convietion relief, tl;e Applicant alleges that his is being held in »

custddy unlawfully for the following reasons:
1. "ineffective assistance of trial counsel; Appellate counsel;"
2. "conflict of interest; judicial bias; defective chain of custody;"
3.. "fourth amendment violation; fifth amendment violation,"

In a post-conviction relief action, the Appl-icaxit bears the burden of proving the
allegations in their application. Butler v, State, 286 SC 441, 334 S,E.2d 813 (1985). Where the
application alleges ineffective assistance of co_uﬁsc-’f as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upor as having produced a just result." Strickland v, Waslziz;gton,
466 U.,S". 668, 104 S.Ct, 2052, 2064, '8’(:),L.Ed_._2_d 674, 692 (19184);' Butler, 334 9E2d 813.

~ The proper 1_11easuré of performance is whether the -qgt01-,;ey provided repre_sentétion
within the range of competence required in criminal cases. The courts presdme that counsel .
rendered adc:qua_tp assistance and made all (sisk-gnific‘ant decisions in the exél‘cise .of reasonable
professional judgment. Strickland, 80.L.Ed.2d 674. The Applicant must overcome this
presux'np_tion, in order to receive relief. Cherry v. State, 300 S.C115, 386 SEZd 624 (1989).

The reviewing court applies- a t;wo pronged test in evaluating allegations of ianfegtive 4
assistance of counsel. First, the Applicant must prove that counsel's performance Was.dafiqient..
Under this prong, the court measures an attorney's pexformance by its "reasonableness under
professional notms." Chgrry, 300 S.C. at 117,_ 386 S.E.2d at 625, citing Strickland. Second,
counsel's ,d@fici'ent performance must have prejudiced the Applicant such that "there isa )
reasonable probability that, but for counsel's unprofessional errars, the result of the proceeding
would have been different." Clerry, 300 S.E. at 117-18, 386 S.E.2d at 625. "A reasonable

probability is a probability sufficient to undermine confidence in the outcome of trial." Johnson
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v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v. Washington, 466
U.S. 668, 104 S.Ct. 2052 (1984).

The Applicant contends his appointed appellate attorney was ineffective for failing to
raise as an appellate issue counsel's failure to request that J udge Young recuse himself from
Applicant's trial, This allegation is without mé.ril.

Appellate counsel appointed to represent an indigent defendant in his appeal from a
criminal conviction does not have a constitutional duty to raise every nen-frivolous issue
requested by the defendant. Jones v. Barnes, 463 U.S. 745 (1983). Indeed, an indigent
defendant has no constitutional right to compel appointed counsel (0 press non-frivolous peints
requested by the client, if counsel, as a matter of professional judgment, decides not to present
those points. Jd. Appellait counsel's répr_esent’ation will not be deemed ineffective if he makes
an informed decision based on 'reasonabl_c prbfessional judgment not to pursue. a -p_-articular issue.
on appeal. Griffin v. Aiken, 775 F.2d 1226 (4th Cir, 1985). Furthermore, under the two prbng
test of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984), an Applicant must show
not only that counsel's-performance was deficient, but that this deficiency prejudiced his defense.
Therefore, the Applicant's appellate counsel's performance was not deficient and the Appellant
was not prejudiced by his appellate counsel's performance.

The Applicant contends that the trial counsel failed to make objections as to the
introduction of evidence regarding Applicant's statenients and the taking of buccal swab. This
court finds that objections were timely made bylrial counsel and ruled on by the trial judge (TR
p. 39 L. 21 through p. 40 L 3). Also, the appellate court heard and affirmed the trial court's

rulings regarding these objections.
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The Applicant contends that the Applicant's statements should have been suppressed
from trial because he invoked his Fifth Amendment rights. However, in the Court of Appeals
unpublished opinion, No. 2011-UP-507, the appellate court affirmed the trial court's ruling
allowing the State to iniroduce these statements. Thus_, there is no merit to this clzu;m since the
appellate court has already ruled on this issue. Similarly, the Applicant contends that the DNA
evidence should be suppressed because he did not consent to the search, therefore the search
constitutes a yio‘]atiop of the. Applicant’s Fourth Amendment r_igh,is. Again, in the unpublished
opinion, No. 2011-UP-507, the appellate courts affinn‘ed. the trial court's ruling. Additionally,
there is no evidence of the consent form the Applicant signed because the file has been lost, The
court ¢an only 'review that which is produced.

- The Applicant contends that the shotgun used in the crime should have been.sent from
the Georgetown Police Department to South Carolina Law Enforcement Division (SLED).
There is nothing requiring local law enforcement to send any evidence to SLED for testing.
Additionally, Applicant acknowledges having handled the shotgun prior to the robbery at issue.
Therefore, this contention is without merit.

While not élleging it as ineffective assistance of counsel, Applicant expresses fault on
law enforcement for taking buceal swabs for DNA testing when the 'Sta-te_ had .Ai)plichtlt% DNA.
from érior run-ins with the law, This is ﬁot an issue cognizable under an Applicant's post-
convietion relief application.

The Applicant contends that the trial judge, the Honorable William Jeffrey Young, had an
interest in the outcome of the case because Judge Yquﬁg knew one of the victims in this case.
However, the trial judge properly disclosed that he had no professional connection with one of

the victims, Mr. Moses; but rather, Judge Young explains that he had known Mr. Moses for
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many years. (TR p. 40-41 LL 14-5). Additionally, Mr. Andrew, trial atlorney for the State,
asked Judge Young if he could be "fair and impartial." (TR p. 41 LL 8-9). Judge Young
answered that he could be fair and impartial. (TR p. 41 LL 10). Neither counsel objected to .
Judge Young's familiarity with Mr. Moses. Trial counsel could have asked the judge to recuse
himself and for a continuance but I find failure to do so under these facts does not constitute.
ineffective assistance of counsel undei the Strickland test. Trial counsel acted reasonably 'under
professional noyms as to the recusal of J udgelYou ng issue.

Applicant's issue about a lack of evidence regarding the perpetrator’s height is on its face
without merit.

Applicant's post-conviction relief counsel, through cross examination explored additio.nal
issues not raised with particularity in Applicant's applicant for post-conviction relief. None of
these issues have any merit. They are, no motion for a change of venue based on App'lic_aqt's
criminal past, no attack on the consent warrant, 10 attack on the presence of shotgun shells, no
attack on the State's failure to link a footprint to Applicant, no recovery of the stolen goods or
gloves, no request for a Jackson v. Denno hearing,' and no attack on the reliability of dog

tracking evidence.

! Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1"774, 12 L. Ed. 2d 908 (1964).
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The Court finds that trial counsel’s representation of Applicant was effective.
Additionally, the court finds an absence for any grounds of relief which the Applicaﬁ_t seeks.
Therefore, Applicant's Application fof Post-Conviction Relief is denied and dismissed with
prejudice.

Applicant is hereby placed on notice that any petition for certiorari to the South Carolina

Supreme Court must be filed within thirty (30) days. See Appellate Courti.Rule_s 203,206, and

227(b).
IT IS SO ORDERED. |

Hesdng e A
November éﬁ_&? 5014

Conway, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF GEORGETOWN ) OF THE FIFTEENTH JUDICIAL CIRCUIT
) o ‘
) Case No.: 2015-CP-22-00949
John Jabbar Greene, ) s
S.C.D.C. No. 219696, 53 o B
. ) a1
Applicant, ) . L RAE F o
) CONSENT ORDER GRANTING % 'y =
v. ) AN APPEAL PURSUANTTO = =7~ ® =
S ) AUSTINV.STATE' oI = o
State of South Carolina, ) SS o
) =
Respondent. ) ~ -
)

This matter comes before the-Court pursuant to an épplication' for post-eonviction relief -

(PCR) ﬁled October 20, 2015. Respondent made its Return 6n February 17, 2016
" PROCEDURAL HISTORY |

: _Applicant 1s presently conﬁned in the South Ca_.rolma ‘Depart'r'r‘rent of lCorrections pursuant

to the Georgetown County Clerk of Court’s orders ofleommi.trnent.' The Georgetown County -

Grand Jury indicted Applicant at the May 2008 term for two courits of kidnapping (2008-GS-22-

0456 -0457) two counts of armed robbery (2008- -GS-22 0458; -0459), and second-degree

burglary (2008 GS 22~ 0460) J Eric Fox, Esqulre, represented Apphcant

Applicant proceeded to a jury trial and was convicted as indicted. On May 1, 2009 the

Honorable W. Jeffery Young sentenced Appllcant to thrrty (30) years’ imprisonment for !

kldnapplng, thirty (30) years’ imprisonment for armed robbery, and fifteen (15) years’ ’

imprisonment for second-degree burglary, to be served concurrently.

. A notice of appeal was filed at the South Carohna Court of Appeals Kathryn Hudgins, . .-

Esquire, with the Office of Appellant Defense perfected the appeal The Court of Appeals !

! Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Pegelof4/mJo
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affirmed the Applrcant s convrctron and sentence by order datecl November 15, 2011. State v.

John Jabbar Greene, No. 2011 UP 507 (S C. Ct. App., ﬁled November 15 201 1).
. 2012-CP-22-0164
Applicant filed his first application for PCR on February 21, 2012, in whrch he_alleged
the followrng grounds for relief: . |

1, 4 Ineffectlve assxstance of tnal counsel

a. “Prior post-conv1ctron relief counsel failed to file an appeal from
: Tudge Hayes order.” L : '
2. Ineffective assistance of appellate counsel.

a. “Appellate counsel never try to appell [src] the trial courts denial of

directed verdlct

C 3 Conflict of Interest/Judrcral Bias
" a. “Trial counsel refuse to recuse trial judge because trial- judge -stated

- that he knew 'one of the victums [src] for year’s.”

4, Defectlve Chain of Custody ;
a. “The gun never made it to (S.L.e.d.) as the source of the samples

S. Fourth and Fifth Amendment Violation
~a. “The intrusions into my body without probale [sic] cause; Miranda
vrolaﬁon, ofﬁcer testified that he continued to :question me when I

-invoked ﬁfth amendment nght to remain quret

An evidentiary hearing was convened on October 27 2014 before the Honorable J ohn C.
‘Hayes, at which Applicant was represented by Robert Mason, Esqurre Rehef was demed and the

matter was drsrmssed by.an order dated November 16 2014 and ﬁled December 5 2014

. Applicant did not appeal. '
Current Apphcatlon (2015-CP-22-0949)

.In his current apphcanon Applrcant alleges that he is bemg held in custody unlawfully

for the following reasons:
1. _Ineffective assistance of PCR counsel.
a. “Prior post-convrctron relief counsel failed to file an appeal from
Judge Hayes order '
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Before this Court are the records of the Georgetown County Clerk of Court regarding

Applicant's convictions, the records from the South Carolina Department of Corrections,

Applicant's prior PCR application and the corresponding -Order of Dismissal, aﬁd the obituary of
Applicant’s prior PCR counsel. |
| FINDINGS OF FACT AND CONCLUSIONS OF. LAW |
Applicant alleges that he was denied the right to appeal the dlsmlssal of h1s prev1ous
post-conviction relief application because his prior PCR counsel, Robert C. Mason, Esquire,

passed away shortly after the _service of the order of dismissal in Apphcant’s prior PCR action.

Pursuant to Austin v. State, a post-conviction relief applicant may petition the South Carolina
Supreme Court for discretionaty review of the dismissal of his prior application.

Respondent consents 0. allow. Applicant a belated review of the denial of his PCR

application (2012-CP-22-0164). After review of the facts and cirgprﬁs_taﬁqes surrounding the

waiver of Applicant's right to appeal the denial of his post-conviction relief application, this

Court finds that Applicant did not knowingly and vpluntarily waive his right to appeal his first

PCR application. Accordingly, this Court grants Applicant a belated review of the denial of post- . .

conviction relief pursuant to Austin v. State, in which he may raise on apppal_ any issues that

were raised and ruled upon in his prior application. In order to secure. this review, however,

Applicant must appeaI from this Order.
a CONCLUSION

L

This Court advises Applicant that he must file a notice of intent to appeal within thirty

(30) days from the receipt of written notice of entry: of this Order to secure appropriate abbellate |

review. His attention is also directed to King v. State, 308 8.C. 348, 417 S.E.2d 868 (1992) and
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Rule 243 of the South Carolina Appellate Court Rules for the appropriate procedures for filing a

belated appeal.
- ITIS THEREFORE ORDERED:

1, That Applicant be granted an appeal of case 2012-CP-22-0164 pursuant to

Austin v. State;
2. That all other PCR allegations are waived and dismissed with prejudice;
3. That Applicant remain in the custody of the South Carolina Department of

Corrections; :

'AND ITIS SO ORDERED this 24 dayof Wid¥ely 2017,

BENJAMIN H. CULBERTSON
Chief Administrative Judge
Fifteenth Judicial Circuit

/ %7:/4?#&0%/ , South Carolina; -

We Consent;

Valerie da’fcia’ﬁiﬁ}anoli, Esquire

Assistant Attorney General
Attorney for the Respondent

Jéhn JaBbarlGreene, #219696
Applicant C '
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Loy A Thomas, P.C.

ATTORNEY AND COUNSELOR AT LAW

HARRINGTON BUILDING
« 'POST OFFICE BOX B8.
IRMO, SOUTH CAROLINA 29063

The South Carolina Supreme Court

P.0. Box 11330
Columbia, SC 29211




