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STATEMENT OF THE RESPONSIVE/NON-RESPONSIVE ISSUES ON APPEAL

.I.‘ DID APPELLANT. HAVE STANDING TO BRING THIS ACTION SINCE NO
RELIEF CAN BEVGRANTED TO APPELLANT IN THIS PROCEEDING?

II. IF APPELLANT HAD STANDING, DID THE CIRCUIT COURT ERR BY
- APPLYING THE DOCTRINE OF CONSTITUTIONAL ESTOPPEL AND
GRANTING THE STATE’S RULE 12(C), SCRCP, MOTION DISMISSING
THE DECLARATORY JUDGMENT ACTION CHALLENGING THE '
CONSTITUTIONALITY OF §42-9-260(B) (1-6) THAT ALLOWS CARRIERS
TO TERMINATE CERTAIN PAYMENTS WITHOUT A HEARING? -

III. IF THE CONSTITUTIONAL ISSUE WERE PROPERLY BEFORE THE COURT,
IS THE STATUTE CONSTITUTIONAL?

IV. DOES THE STATE HAVE A RIGHT TO PARTICIPATE IN THIS CASE?

V. DID THE COURT DENY APPELLANT DUE PROCESS BY NOT GRANTING A
' REHEARING AND BY WAITING 15 MONTHS TO ISSUE A DECISION?

iii



AMENDED AND REPLY TO STATEMENT OF THE CASE

Based on the Respondent State of South Carolina’s Initial
Brief, its Statemént of the Case, and the proceedings before this
Court, this Ameﬁdment is made to the Statement of the Case.

The Respondent in this matter,‘American Fire and Casualty
Insurance Company c/o Libgrty_Mutual Group, and per the Order of
Judge Thomas Cboper, the State of South Carolina was added as a
party. The Appellant’s Initial Brief after an extension was due
to be filed and was filed on December 12, 2016, thus making each
Respondents’ Brief due on or before January 12, 2017. Aftef a
Request for Extension by the State of South Carolina (hereinafter
“State”), the State filed its Initial Brief on February 10, 2017.
The Record will reflect that no request for an extension of the
filing of the'Initial Brief on behalf of Respondent Americaﬁ Fire
-and Casualty Insurance Company c/o Liberty Mutual Groﬁp.has been
filed with the Court and the Record will show that that
Respondent, the initial, primary and only Defendant to the
Declaratory Judgment action_before the .addition of the State by |
Court Order, has never filed an Initial Brief.

As to the Statement of the Case filed by the Respondént
State, as the’Réspondenf appropriately notes, the State was not a
party priof to.being added as a party pursuant to the Order of
Judge Cooper which was issued on Janﬁary 21, 2014. The Statement

of'the Case of the Respondent State however refers to three (3)



dates as part of the Stafement of the Case prior to the filing of
the Complaint on September 27, 2013 (Note: the State’s Brief
cohtains a scrivener’s error noﬁing~that the Complaint was filed
in 2014). ThoSe dates'and'thOSe references have absolutely nothing
to do with the basis of the Court’s decision and should be -
stricken.

Further, the Statement of the Case is inaccurate in that
while it asserts a right on behalf of the Attorney General tq
participate in matters involving constitutional issues, the
Statement of the Case fails to note that the Attorney General was
-served with the initial Summons and Complaint pursuant to Cburt
Rule and statute and chose not to pafticipate. Further and |
finally, the State’s Statement of the Case is inaccurate referring
to a challenge to SC Code §42-9-260 whereas the challenge is
actually to SC Code-§42?9-260(B)(1—6). .The Statement of the Case
refers to the Attorney'Genéral’s right to participate under Rule
24,ASCRCP, and SC Code §15-53—80 in support of the statement that
the Attorney. General, velected to pérticipaté”-in this case
whereas the Attorney General was added by theAOrdér of Judge
Cooper as is challenged in the Arguments presented to the Court.
Also, again there is no reference to the Attorney General having
been duly and properly served with both the Complaint and the
Amended Complaint'purSuant té Rule 5, SCRCP;>therefore where there

is absolutely no challenge to the fact that the Attorney General’s



Office was duly and properly served with the Complaint and the
Amended Complaint as is required by the Rules and the Code
Seotioﬁs, andveieoted not-to participate until being made a party
by Order. The osemofbtﬁe word, “eieoted” in referenoe to this

action by the Attorney General s offlce is simply wrong.

REPLY TO STATEMENT OF FACTS ’

While tﬁe Stetement'of.faote of the Respondeot Statevgoes far
afield from the basis for tﬁe Decision which Was:oonstitutionai
estoppel based on the 12(C) Motion filedlby the State, the
Appellant would_point out several inaccurate factual statemehts.

| After appropriately noting that the State was added by Order
of Judge Cooper, the State makes the statement that the State
elected to participdte beceuse”of the‘constitutionality issue
rather than, “chalienge"'Judge éooper’s Order. There is nothing
in the Record to establish that the State elected to participate
.and in fact it wee ordered tofparticipate, which is an issue
challenged on appeal as to whether or not that Order was
appropriate and there is nothing to indicate that the State ever
intended to or chose tO'participete instead of challenging Judge
Cooper’s Order.

The State:a1SO makes'iﬁ an inaccurate statement that,

“the étate only became involved by Order of Judge
Cooper to defend the constltutlonallty of §42-9-
260. "(Emp add.)

This is particularly inaccurate in that Judge Cooper’s'Order



specifically states that he was simply adding the State as a party
to be invdlved_and not to necessarily, “defend” the
constitutionality. of the statute. Judge Cooper specifically noted
in his Order that the reason he was adding the State of South
Carolina was he found that,

“having.,heard, the arguments of - Counsel and

considered the parties, pleadings and memoranda

“of law, this Court has determined that Plaintiff

has raised significant issues of law and/or fact

concerning Plaintiff’s claim that §42-9-260, SC
Code of Laws, is unconstitutional.” (Emp. add.)

Next, on pageé 4 and 5 of the State’s Féct Statement,_the
State goes over numerous issues of a factual nature prior to the
State’s involvement that are irrelevant and immaterial to the
basis for decision, which was constitutional estoppel, which is
the only issue before this Court. The State in fact criticizes
the.Appellant for including irrelevant matter but then goes on to
include irrelevant matter in its Statement of Facts. The
Appéllant would point out that all actiéns as are referred to in
the Appéllant’s Statemént of Facts occurred on and after the
initial Complaint was filed on September 27, 2013 with which the
Attorney General’'s Office was properly served and chose

(relected”) not to reply to and are specifically relevant to the

issues raised in the three (3) issues presented to this Court for

decision.



REPLY TO STATEMENT OF ISSUES ON APPEAL

I. DID APPELLANT HAVE STANDING TO BRING THIS ACTION SINCE NO
RELIEF CAN BE GRANTED TO APPELLANT IN THIS PROCEEDING?

This issue is not presented to the Court and the argument is
non-responsive.

II. IF APPELLANT HAD STANDING, DID THE CIRCUIT COURT ERR BY
APPLYING THE DOCTRINE OF CONSTITUTIONAL ESTOPPEL AND GRANTING
THE STATE’S RULE 12(C), SCRCP, MOTION DISMISSING THE
DECLARATORY JUDGMENT ACTION CHALLENGING THE CONSTITUTIONALITY
OF §42-9-260(B) (1-6) THAT ALLOWS CARRIERS TO TERMINATE
CERTAIN PAYMENTS WITHOUT A HEARING?

 III. IF THE CONSTITUTIONAL ISSUE WERE PROPERLY BEFORE THE COURT,
IS THE STATUTE CONSTITUTIONAL?

This argument is not before the Court and is non-responsive

to the issues raised.

IV. DOES THE STATE HAVE A RIGHT TO PARTICIPATE IN THIS CASE?

V. DID THE COURT DENY APPELLANT DUE PROCESS BY NOT GRANTING A
REHEARING AND BY WAITING 15 MONTHS TO ISSUE A DECISION?

By way of Reply as to the issues raised under Argument I and.

III they are not before the Court and are not responsive to the

issues raised nor are they listed as an additional sustaining
Ground and should not be considered by the Court.

By way of appeal, the Appellant has raised three (3) issues
for review by the Court to which the State properly responded
under Arguments under II, IV, and V of its Brief:

I. Did the Circuit.Court err in granting the State’é Rule
12 (C) Motion dismissing the Declaratory judgment action on the

basis of constitutional estoppel? (State II);



II. Did the Circuit Court err by ordering.on its own Motion
to where the issue was not béfore the Court that the State be
added as a party? (State IV}; and

IIT. Where the Court heldta hearing on all remaining Motions
and Declaratory Judgment action-and then took the matter under
advisement and did not rule bnvthe Declaratory Judément action for
over fifteen (15) months, did the Court err by failing to grant a

rehearing and/or did the delay deny the Plaintiff due process?

(State V).



ARGUMENTS

BY WAY OF REPLY TO ARGUMENT I RAISED BY THE RESPONDENT

STATE OF SOUTH CAROLINA:

I. APPELLANT DID NOT HAVE STANDING TO BRING THIS ACTION SINCE NO
RELIEF CAN BE GRANTED TO APPELLANT IN THIS PROCEEDING.

A. No Relief May be Granted to Appellant.

The issue of standing as raised by Argument I of the
Appellant to bring the Declaratory Judgment is éimply not an issue
before the Court. The Appellant does not challenge the right of
the Respondent State of South Carclina to argue an issue as.a
specific, “additional sustaining Grounds” under the Appellate
Court. Rules; see for example, Rule 208(b) (2), SCACR, but the
. Appellant would submit that #his issue is not raiéed propérly as
an aéditional_sustaining Ground and is not an issue raised by the
Court’s Order and its basis or as raised on appeal.?

If the Court choosés to address this iséue, then the
Appellént does have standing. Beéfore the Circuit Court and
appafently in the argument raised, the Respondent State does not
challenge the first two (2) prongs of the three (3) prong test for

standing but again challenges the third prong which is that it

! Tt is amazing and beyond reason and belief that the Appellant, an injured
worker, is having to respond to the Brief of the Attorney General with his
legions of Assistants and his decades of Brief banks on special issues,
¢onstitutional issues, and appellate practice , when the very party, a
wealthy and powerful insurance company whom Appellant alleged in the .
Declaratory Judgment action violated his constitutional rights to due
process and equal. protection under color of State law, has not even filed a
Brief. . - - : ' : ) '



must be likely that the injury will be redressed by a favorable

decision. Sea Pines Assn. for Protection of Wildlife, Inc. v.

Souttharslina Dspt; Qf ﬁatural Resources, 345 S.C. 594, 550
.S.E;éd 289 (2001); m>is‘the Declaratory Judgment action, the
Appeliant sought FO'héve §42f9—260(B)(1—6) declared
uﬁcbnstitutionél.aﬁd ah:Qrdeffof the Court ordering that benefits
ffomuthe date:that they.wsse cﬁﬁ off be reinstated.and cohtinuing
thsfeafter. The Responaeﬁ£:8£ate ﬁakesvths blanket'statementg
“Appellant is receiving his benefits” in the argument and that is
simply not true. There is nothing in the Record.to support that
statement. The State notes that the underlying workers'’
compensation action is still on appeal but that it has been
Awarded. While not in the Record since the Respondent State makes
these statements and assertions, the Appellant will £ill in the
blank and would submit to the Court that the injured worker has

never been paid benefits from the date that those benefits were

stopped ‘on or about September 13, 2013 through the date of appeal
to the SC Court of Appeals. Therefore, the Appellant does have
stanaing because the decision by the Circuit Court and the
decision by this Court remanding this case for a trial on the
Declaratory Judgment action Would be likely to have the benefit if
the statute is. found to be unconstitutional of addressing the
injury by that favorable decision. 'In other words, the Appellant

would have to be paid his benefits under that Declaratory Judgment



action.

B. The Constitutionality Issue Need Not Be Reached.

.The Appellant‘does‘not undérstand this.argument_in the sense
that the issué”beﬁére the Céurﬁ is whethér ernot_the Circuit
Cou#ﬁ ef?ed by.granting.ﬁhévRéspondént State;s.lztéi(C) Métion on
the‘basis of ébﬁéﬁitutioﬁal es;oppel:‘(gggg: again the Staﬁevggg
Liberty Mutual filed this Motion). The Court nevér reached the
constitutionality issue of SC Code §42-9—260(B)(1—6). Therefore,
the:Appellént Qould agreeighat it is not necessary for the Court
to reach<that_cohstitutional issue to make a decision on this
appégl, However, in»makingvﬁhis argument the State makes the
statemént that.the Court is not in any position to grént relief,
which is simply not true. If this Court overturns the
constitutional_eétoppel érgument and remands this case to‘the
»CirCuit_Court, the Circuit Court-may-order payment of the benefits
'@hiéhihéve’not'been paidvto:the Appellant, in addition to entering

: a‘declaration‘pértinentithereto as ' to the constitutionality of the

- statute.
CK' The Merits asrto Appellant’s.Compensation Case are
Pending Before this Court on Direct Appeal from the

Commission. -
v!'Aé‘was argﬁed befofe-theicirCuit Court, this argument shows a
lblataﬁﬁfmisundérétandingiéfidur éompehsation léws:on behalf of the
 Ré§pbhdént~StéEé€aﬁd’acﬁdéliy the’péyment of such benefits on

' appeai. Further, this argument has absolutely nothing to do-with



the issues before this Court.

First, if this Court fihds that the concept of constitutional
estoppel does not apply and remands to'the Circﬁit Couft for a
‘hearing on:the»Deciaréﬁory judgment action, the Coﬁrt may grant
relief by reinsﬁating benefips and ordering tﬁose benéfits.paid
through the.date tﬁ;t they‘ﬁére reinstated (note: that is not in
the Recora béfore the Céurt ésvto Qhether or not they.have been
reinstated.) Therefore, a decisiqn by the Circuit Court is likely
to address the injury sustained, which is the failure to receive
benefits in the form of weekiy compensation payments.

Further, the Respdndent State makes the blatant assumption
that the Appellanf has not only been paid benefits from Sepfembef'
14, 2013 through February 27, 2014, but thereafter obviously the
State does not hé&e a clué what héppens where benefitslare denied
and then awarded by the Single Commissioner and Eull Commission
and then the “Award” of thqse benefits and the denial is |
maintained by'thevinsuraﬁce carrier who .appeals that “éyggg”’to

the Court of Appeals. In that factual scenario, the defendants do

not have to pay and do not pay under current law from the date

that those benefits were'stbpped through the time that the appeal
is filed in the SC Court of Appeals. (SC Code §42-17-60 provides

that thirty (30) days after and only after the appeal is entered

from the “Award of the Commission” does the defendant insurance

carrier have to reinstate weekly compensation'benefits. Under

10



current law, they do not have to go back and pay'all the benefits
due from the timéléf improper stop payment through the time that -
théy-aré requiredjby law to reinstitute temporaf& total;

While it.ié not relevant to the issues raiéed in this appeal,
since this issue has been brOﬁght up again, this basic
misunde:standiﬁg of the Workers’ Compensation“Act'and the payment
of benefits under the Act is recurrent throughout all of the
_arguménts'madé by the'Réspondent State conéerning the
constitutionality of the statute before the Circuit Court. The
Respondent State appears to not eVén‘understand that bénefits are
not paid to an injured worker under SC Code §42-9-260 but are in
fact paid ﬁo an injured worker under SC Code §42-17-10, §42-1-120,
and §42-9-10. This has alreadyvbeen addressed in Appellaﬁt’s
Initial Brief bécause it goes to the heart of why the issue of
constitutionaliestobpel does not apply in this case wherein the
Appellant is chéllénging one:seCtion of the Act but was being paid
benefits under other sections éf the Act.

D. The Workers’ Compensation Claim Has Been Fully‘
' Litigated.

This argument is not oﬁly non-responsive to any of the
issueévon appeal but whether or not the workers’ éompensation
has been fully litigated before the Commission has absolu;ely
nothing to do-with whether or not the challenged section is

unconstitutional and also whether or not the Circuit Court under

11



the Declaratory Judgmént action can, in‘light of a favorable
decision for the plaintiff, address an injury Sustained; i.e.,
the benefits to which he has.not been paid but ishéémpehsation'
and medical. Apparently, the Attorney General forgot about the

Supreme Court Opinion in Travelscape, LLC v. SC Dept. of

Revenue, 391 S.C. 109, 705 S.E.2d 28 (2011), quoting from Judge
Lee’s Order:

“However, regardiﬁg the Declaratory Judgment
action, this Court does have jurisdictibn over
the issue of whether §42-9-260 1is facially
unconstitutional. The Supreme Court stated in
Travelscape, LLC v. S.C. Dept. of Revenue, 391

S.C. 89, 705 S.E.2d 28 (2011), that the
Administrative Law Court is unable to decide
facial challenges to a Statute. Instead, such
challenges are ‘legal questions that are

properly raised for the first time on appeal or
in a . Declaratory Judgment action before the
Circuit Court.’'” Travelscape, LLC v. S.C. Dept.
of Revenue, 391 SC at 109, 705 S.E.2d at 39 (Emp.
add.)

D. (sic) The constitutionality of 42-9-260 is not subject to
collateral attach in this case. '

Without citing to any reference in the Record on Appeal,

. the Respondent State'alléges fhat the constitutionality is not
raised in the difect appealé pending before the SC Court of
Appeals. As is argued in the Initial Brief of Appellant.and was
as argued beforé'ﬁhe Circuit:Courﬁ, while this issue ;s noﬁ
before the Court;‘the Workers’ Compensation Commiséion has

absolutely no authority to address the constitutionality of a

12



statute. See: Travelscape, LLc; supra. Also, the Appellant is

not barred from using the Declaratdry'Judgment action as a
mechanism to challenge the constitutionality of the statute

involved. Travelscape, LLC, snpra.'While the Appellant does not

think this is appropriate and that the Appellant has every right
to éhallengevthe censtitutiOnality of the statute fhroughlﬁhe
Declaratory Judgment action.nersus bringing it up on direct
appeal, Qherein it could not have been addressed by'either the
Single Commissioner or the Full Commission, it cannot be:
addressed until it would nave been in the Court of Appeals; and
while the Appellant has absolutely no idea where the Respondent
State is getting its information from in referénce to preservation
and that it has not been raised, the Respondent State of South
Carolina is simply wrong. While the Appellant would take the
position that this challenge is highly inappropriate, the Court
'will'note that there was a cnallenge made by Appellant before the
Circuit Court to the fact that the Respondent State filed the
12(C) Motion but yet allowed the Respondent insurance carrier to
write the Order based on its Motion; and in addition during
argument at’tne hearing the Appellant questioned the involvement
of an ettorney representing the Workefs’ Compensation Commission
who - conferred with the Statebduring argument in the hearing on the
Declaratory Judgment action before the Circuit Court. The Court

will also find (even again, though the Appellant thinks this is.

13



‘totallyvimpropér), upon a review of the”ReCord,that the pleadings
‘inAﬁhe beclaratgfy Judgméﬁt:action were filed with the Workers’
Compensation Comﬁission by Appellant and then werelmade part of
the Record of_thg Cqmmission by Respondent Liberty'Mutual Group in
thevunderlyiﬁé wéfkers’lcompensation action noting that. the
con§£itutional challengé‘héd‘béen made and was prqceeding under
the Deélaratory‘Judgment action. Case law supporting the
:Appéliéﬁt’s fight to bring thié as a Declaratory Judgment action
wiii nbt be further reiterated here.

BY WAY OF REPLY TO ARGUMENT II_(APPELLANT I) RAISED BY THE

 RESPONDENT STATE OF SOUTH CAROLINA:

II.. IF APPELLANT HAD STANDING, THE CIRCUIT COURT DID NOT ERR BY
‘ APPLYING THE DOCTRINE OF CONSTITUTIONAL ESTOPPEL AND GRANTING
THE STATE’S RULE 12(C), SCRCP, MOTION DISMISSING THE
- DECLARATORY JUDGMENT ACTION CHALLENGING THE CONSTITUTIONALITY
OF §42-9-260(B) (1-6) THAT ALLOWS CARRIERS TO TERMINATE
' CERTAIN PAYMENTS WITHOUT A HEARING.

The Circuit Court erred by applying the doctrine of
Vconstitutional eStOppel where the Appellant was not receiving
beﬁefits under §42-9-260 Whicﬁ is the challenged section/statute
,inithe Act but was recei&ing‘benefits under other provisions of
‘the,Aét. |
| EEEEE/ by way of_Reply; the Appéllant would submit that when
the Court revieWs all of.ﬁhe.cases cited and relied on by both
parties, Appellanﬁrand Sfate>(Réspondent Liberty Mutual Gféup has

submitted no cases on this issue) the Court will find that the

14



concept of constitutional estoppel has rarely been applied to deny

a litigant’s right to challenge a statute.

While briefed in Appellént/s Initial Briéf; the Respondent
State of South Carolina’s Initial Brief shows a basic lacking of
misunderstanding“of weekly benefits'pa?éble to an injured‘WOrker'
under the SC Workers’ Cbmpensation Act. 'Weékly benefits for
disability are ngﬁ paid under SC Code §42-9-260. The payment of
weekiy benefits are providéd for under SC Code §42—9—10.for’éll
periodsvof total disability with disability being defined under SC
Code §42-1-120. Those benefits are payable by agreement reached
under §42-17-10. As it is céptioned in our Code, §42-9-260 1in
general as to all of its subparts is commonly referred ﬁo as. the,
'“stop'payment statute”. §42-9-260 in its totality establishes the
rights of an insurance carrier to stop payment of Eenefits payable
under various fact scenariés.and the other provisions of the Acﬁ;‘
see referenées to statutes in §42-9-260. Therefore,vagain; the
Appeliant would respectfully submit that this goes to the heart,
and the difference between the argument being made by the
Respondenﬁ State and the Appellant.  The United States Supreme
Court and this Court have repeatedly held that .a litigant is not

barred from challenging one section of an Act wherein he is

receiving benefits under another section or other sections of an

Act.

15



- The Appellant would ask the Court to noté that the Réspondent
State actuaily agrees with the Appellant but misétates the
Appellant’s positibn in reference to the Supreme Court case law.
The‘Respondeﬁt State states that the Appellant cites to the case

of Hurley v. Commissioner of'Fisheries, 257 U.S. 223, 42 S8.Ct. 83,

66 L.Ed. 206 (1521) in support of his position, which is actually
not- true. The Appellant actually relied én the case of Buck v.
Kuykendall is quoted as part of a quote from Buck wherein Hurlex
distinctly sets out that difference in the application of
:constitutional estbppel whe?ein if a party is availing himself of
benefits under a section and then challenges that section, ﬁhe
party cannot do that; but if he is receiving benefits under one
sectioﬁ of an Act and is assailing.anotherléection of that Act, he
canldo that and that is not subject to constitutional estoppel.
As set out above, the Appellant was not receiving benefits under
the statute and challenged section of that statute, §42-9-
260(B)(1—6). The Respondent State actually in its Initial Brief

recognizes and makes Appellant’s argument because as the State’

argues it is the insurance carrier that availed itself of the

benefits of §42-9-260. Quoting from the Respondent State of South
Carolina’s Brief:

“However, carrier clearly relied on this statute
to pay temporary total benefits so the carrier
could start benefits shortly after the accident
without being prejudiced in its compensation
defense.” (Emp. add).

16



The Respondent State of South Carolina is exactly correct. The

carrier clearly relied on this statute not the Appellant.

BY WAY OF REPLY TO ARGUMENT III RAISED BY THE RESPONDENT

STATE OF SOUTH CAROLINA:

III. EVEN IF THE CONSTITUTIONAL ISSUE WERE BEFORE THE COURT, THE
-8TATUTE IS CONSTITUTIONAL.

The issue of_whéther or th the statute is constitutional

is not before the Court.
| The issue of the constitutionality under the issues raised

is not before the Court. Again, the issues before the Court are
whether or not the Circuit Court properly granted the 12 (C)
Motion of‘the State of South Carolina dismissing the Declaratory
Judgment action on the basis of conétitutional estoppel. If the
Céurt decides that it wants to hear the constitutional issues, the
Appellant upon request will be more than happy to file an
additional Brief on those issues. 1In addition, those issues are
already more than adequately briefed in the Briefs and the
argumepts méde énd submitted to the Circuit Court.

Also, as a matter of judicial economy and to prevent further
delay, the Appellant would welcome Certification of these issues

anid the entire appeal to the Supreme Court for decision.
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BY WAY OF REPLY TO ARGUMENT IV (APPELLANT IT) RAISED BY THE

RESPONDENT STATE OF SOUTH CAROLINA:

IV. THE STATE DID NOT HAVE A RIGHT TO PARTICIPATE IN THIS CASE.

By way of Reply to the érgUment made by the’RespOndent State
first it does not actually address the issue'presented to the
Court for review which is whether or notlJudge Cooper erréd by
ordering the State of South Carolina be made a party when that
issue was not before him nor had a request been made for the
Reépondent State.of South Carolina to be>adaed as a party, and
when the  Respondent State had previously been properly served and
chose not to appear. The Respondent State of South Carolina
.simply does not address this issue in its Initial Brief.

Ihbresponse to the argumentimade, it is.ironic that in
arguiné that the Respoﬁdent'State of South Carolina had a right to
appeér, the State refers to the'various statutes under which the
Appellant initially served the Attorney General; The Appeliant
agrees that SC.Céde §15-53-80 allows the Attorney General to
appear when he thinks it is necessary when a statute is being
:chalLenged as being uncOnStitgtional. The same is true for Rule
25?&SCRCP (Appellaht.dOes not think that Rule applies since it 1is.
talking about'interpleéder),‘and Rule 4(d) (4) (D), SCRCP, which |
réquires service on the Attorney General’s office when the
'-”consﬁitutionality'of a statute‘is challenged which is what the

Appellant did in this case. The Attorney General does not
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challenge the fact that the Attorney General was appropriately and
properly served with ﬁhe initial Summons and Complaint and there
is absolutely no disagreement that the Attorney General presumably
did its job and reviewed the Complaint and decided not to appear
in this matter. |

Then thé Attorney General in argument alleges that when Judge
CoOperAadded_the,State as a party when that issge_was not before
him; and when they were given no notice of that decision, nor were
they allowed to state a position prior to that decision that they,
velected” (even though it was by Order) to appear and defend the
constitutionality of the statute in favqr of an out of state
insurance company and contrary ﬁo an individual citizen of this
State.

In fact, in Respondent State of South Carolina's.Answer and
Motion, the Attorney’éeheral took the position that the State was
not a necesséry party to this litigation.

For all of these reasons, and particularly because the
Respondent Sta£e does not address the arguments made and because
Judge Cooper added the State as a parﬁy when that issue was not
before him, when the State wés not given an adequate opportunity
to appear before him and'adviéé him as to whether or not they felt
they should be made a party and when they were not asked for their
position on the constitutionality of the statute, nor required to

submit a Memorandum to that effect, for all these reasons the
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Court should find that the Respondent State of South Carolina
should not have been added as a party.

BY WAY OF REPLY TO ARGUMENT V (APPELLANT III) RAISED BY THE

RESPONDENT STATE OF SOUTH CAROLINA:

V. THE COURT DID DENY APPELLANT DUE PROCESS WHEN THE COURT DID
NOT GRANT A REHEARING AND BY WAITING 15 MONTHS AFTER
HEARING TO ISSUE A DECISION.

By way of Reply, this issue is adequafely briefed in the
Appéllant’s Iniﬁial Brief with the exception that Appellant.
would submit that no rehearing was granted. A clear review of
the Record will establish that the hearing that was held before
Judge Benjamin was limited to and was for the strict purpose of
addressing the Appellant’s concerns over the Notes for decision
that the Judge had preﬁiously issued. As is set forth in the
Record, there had been multiple Laqulerks involved; and there
were clear indications from the Law Clerk that forwarded the
Notes for decision, which Law Clerk had not been involved in the
decision; and there were substantial questions as to who had
been involved in reviewing all the substantive law and was
wofking with and advising the Court on its decision. The
process and the Notes were also contrary to the Judge’'s
directions and initial decision after the initial hearing in
‘this matter wherein she reqﬁested proposed Ofders and had those
Orders before her but yet in the Notes for decision requested an

additional Order be drafted raising further questions, at least
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circumstantially, that the Court was unaware that proposed

Orders from all parties were already before the Court for

review. Why the need for additional Order? Clearly, the Court

should have granted a reheafing and this is idiomatic as to how

the fifteen (15) month delay between the time of hearing and the

time of decision denied the Petitioner due process of law as

argued in Appellant’s Initial Brief.

CONCLUSION

Having fully replied to the Arguments, the Decision should

be reversed and this worker provided hearing on the

constitutional challenge.

March 23, 2017.
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