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- :2:STATE. OF SOUTH CAROLINA

COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS .

FORM4 = o :
. JUDGMENT INA CIVILCASE -

CCASE NO.2012 CP-40-0350

Alan Wilson, as Attorney General for South

Adele J. Pope
Carolina, and James Brown Legacy Trust
PLAINTIFF(S) DEFENDANT(S)
, Attorney for : [] Plaintiff rL-E] I@ndamm
Submitted by: . or 3
O Self- Representeﬂ:irgang
-5 J—
: DISPOSITION TYPE (CHECK ONE) o5 = ..'.';
O JURY VERDICT This action came before the court for a trial by jury. The issues Ro 5= o r’:D
have been tried and a verdict rendered. O I o 8
e g —— b
, DECISION BY THE COURT. This action came to trial or heanng before the cout"{’ DS S
: - The issues have been tried or heard and a decision rendered. ;_U. ’ o _—(4
O ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a), ,-c;)-, N
" 'SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled);. [ ] Other . .
O ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy,

.[L] Binding arbitration, subject to right to restore to conﬁrm vacate of modlfy
" arbitration award; [_] Other .

O  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)
O Affirmed; [] Reversed; [0 Remanded; EI Other

NOTE:

i 'ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
“IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) B Stat
by the Court: Based on the written motion by the Plaintiff, the Motion to Alter, Amend

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL OR

Eﬁﬁ%@

~June 14, 2016 Order granting the James Brown Legacy Trusts' Motion to Dlsmlss is’hereby DENIED . .
ORDER INFORMATION “AUS 19 2015

Tlus order @ ends D does not end the case.

Additional Information for the Clerk :

-SC Court of Appeals

"INFORMATION FOR THE J UDGMENT INDEX

v Complete this section below when the judgment affects title to real or personal property or lf any. amonnt

~

should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (Ljst amount(s) below)
» ) _ ‘ s .
3
$ .

If applicable, describe the property, including tax map information and address, referenced in the order:

" The judgment information above has been provnded by the submitting party. Disputes concerning the amounts contained ip this

L form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the

" clerk. Note: Title abstractors and researchers should refer to the official court order for _]udgment detmls

* SCRCP Form 4C (12/20SCAN N ED

!

. Pagel '
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" Circuit Court Jadge (J

\

This judgment was entered on-the day of
placed in the appropriate attorney’s box on thxsl
to parties (when appearing pro se) as follows:

day 0

~ Judge Code . Date -

" For Clerk of Court Office Use Only

copy mailed first class or
, 20 1 b _to attorneys of record or

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:

'SCRCP Form 4C (12/2011)
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Adele J. Pope , _ Alan Wnlson as Attorney General fgfmeals
' ' Carolma and James Brown Legacy Trust
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_ Attorney for : [ ] Plaintiff (] Defendant
Submitted by: . or :
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O JURY VERDICT. This action came before the court for a trial by jury. The issues P = o
. _ _have been tried and a verdict rendered.. - - Orz«- =- —';r;-'-—': -
X DECISION BY THE COURT. This action came to trial or hearing before the cmﬁ? - _“__,_ m>
The issues have been tried or heard and a decision rendered. o ro
O 'ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP [:l Rule 41(5:“‘ e '85_3,
~ SCRCP (Vol. Nonsuit); [J Rule 43(k), SCRCP (Sett]ed) (] Other - wo o _z; : %
[J . ACTION STRICKEN (CHECK REASON): [] Rule 40(}), SCRCP il Bankruptcy, < 2
[J Binding arbitration, subject to right to restore to conﬁrm vacate or modlfy E ) 5 , )

arbitration award; [] Other

. [:] * DISPOSITION OF APPEAL TO THE CIRCUIT COURT (C HECK APPL]CABLE B 03)
[] Affirmed; [ Reversed; [] Remanded; [:] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL, OR,
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Based on the written motion by the Plaintiff, the Motion to Alter, Amend and/or Vacate the
June 14, 2016 Order granting the Attorney General's Motion to Dismiss is hereby DENIED.. -

ORDER INFORMATION
This order [X] ends D does not end the case.
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) TNTHE COURT OF COMMON PLLA&AUG 19 2016
) FOR THE FIFTH JUDICIAL CI¥ curr

STATE OF SOUTH CARQLINA

COUNTY OF RICHLAND ) Ourt Of Appea’S
Adele J. Pope, ) ‘ ' '
o ‘ ) - Case Ne. 12-CP-40-350
 Plaintiff, ) . |
) ORDERGRANTINGJAMES % T &
Alan Wilson, in his capacity 83 Attorney ) BROWN LEGACY TRUST'S 9% & &
L : General of South Caroling, and James ) ~ MOTIONTODISMISS 97 w 3%
. Brown Legacy Trust, by Russell L. ) ' o @ ,;‘—,:1‘3
) Bauknight, its Trustee, ) o = 09
' : ) oF w Z
Defendants. ) Q i
, Srow o
LM

This matter comes before the Courl on the motion of Defcu:dt'ml Jemes Bxiowri Legacy
- Trust (*the Legacy Trost”) for an order dismissing Plaind{Ps Acé’rnplair‘lt. The Plaintiffs -
complaint sought a deélafatory judément thal Legacy Trust was a pubﬁc body ﬁ:at wz;s required .
to disclose certain documents under the Freedom of Information Act, 5.C. Code Ann, §30-4~10 .
ot seq Having carcfuli_y considered all of the partics’ argumcnts, the Court héreby GRANTY the - |
| Lepacy Trust’s Mc.rtion to Dismiss.’ i | | _
The Legacy ‘Irust moves for an order dlsmissing this case putsuant to South Cnrolma
Rule cf Civil Procedure 12(b)(6) for faﬂme to siate facts sufﬁclent to constitute & cause of
acuon The Legacy Trust asserts three gtounds in support of xts mot!on to dismiss: (1) the
Lepacy Trust is not subject ta thc Fmedom of Infonnauon Aol (“FOIA"), (2) the Legscy Trust )
no longer exists follomng Wilson v. Dallas, 403 S. C 411 743 S.E, 2d 746 (2013), tmd 3) thc
controvetsy is moot because Plaintiff is in possession of the documents requested by FOIA from
: lhe Legacy Trust. | | )
As o its first ground the Legacy Trust argues that it is pot subj ect to the FOIA because lt

was created as a private trust and it is not a public body,thhin the mcanmg of the act. In order

T

SR | %
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for'an entlty to be subject fo the FOIA, it mu.;l' fall within the definilon of “public bddy."
Weston v. Caro}ina Research & Dav. Found, 303 S.C, 398, 40-0,‘401 S.B.2d 161, 163 (1991).
The FOJA’s definition of “public body” does not cxpllcitly cover a privato trust. The definition
~ does, however, axtend. to “any or‘ganization, corporation, or agency supporte& in whole or in part
by public funds or cxpwdiné public funds,” S.C. Code Ann. § 30-4-20(a) (2007). The Plainﬁf-f
argues (hat the Legacy Trust is subject to FOIA under (his efcéption. Weston v. Carolina
Research & Dev. Foynd ,303 8.C. 398, 401 S.E.24 161 (1991) . |
| However, our Supteme Court haé ruled that “the applfcatlc;n of the. POJA beyond
treditional governmental éntitios is limited o slatutorily defined public badies, which art;, only
those entities supported by public funds.” Disabato v. 8.C. Asi’n of School Adm 'r.f, 404 8.C.
433, 454-55, 746 S.E.2d 329, 340 (2013) (c.it_ing Weston, 303 SC at 403, 401 §.E.2d at 164). As
" the Supreme Court has.hc[d, a private entity is guly subject-to ‘the' FOIA where if,“receiVe[s]
governmeut funds en masse” or it is “g&ncmlly supported by pubﬁc ﬁ_mds.f‘ Disabato, 4(:)4
S.C. 81 456, 746 S.E.2d a1 341 (emphasis added). |
'Here, Plainﬁﬁ’ élaims that some iével of public funding has goﬂc toward Lhe creati;)n of
the I;egacy.Trus_t "beoauée of the Aitomey Genoral's involvémenl in the s&tlemem agreement \
creating the Legacy Trust, Plaintiff has failed to alleged I’acts‘neces"sgry to qum_ﬁfy this alleged
support and hus failéd to allegé any facts showing bow the Legacy 'I"r_usf was gengrally suppér;cd‘ ‘
,bjr public funds; crea'ted. to expend pub].w funds, or bes recetved governr;wnt fands en masse.
Absent these fuctual allegations, PlaintifPs compl_aint is insufficient ta hold the Legﬁcy Trust
subject to FOIA, and dismissal on this First ground is warranted. - . )
Second, the Legacy ‘Trust argues that. it no longer exlists Fol!o;ving ‘thc South Carolina

Supteme Court’s holding in Wilson v, Dallas, 403 S.C. 411, 743 §.B.2d 746 (2013), and, as such,

i]Z@ég?‘
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it cannot be subfect to the FOIA. The Courl agrees. 'l‘ht; operation of the Legacy Trust and the
ehtire coinp'mmise agreement creating the Legacy Trust were sliayed pending the Supreme
Court“s review of the coinpromjse agreemcnt In Wilson v. Dallas, the Supreme Court
Invalidated the compromise a‘éreement that cz;eated,thc Legecy Trust. Jd. at 450, 743 S.E.2d al
767-78. This Coﬁrt finds that the Supfeme Court's ruling that the compromise agreement could
nol replace James Brown's exisling trusts by cteﬂtitlé new trusts explicitly invalidated the

existence of the Legacy Trust, - Wilson v, Dalas, 403 S.C. at 446, 743 SE.2d at 765. As such,

 the chaéy Trust does not exist and cannot be subject to POIA.

Finally, the Legacy Trust argues that the controversy is moot because Plaintiff is in

possession of the documénls requested from the Legacy Tmst. When the docuniehts subjed to "

FOIA are produced no justiciable oontrovcmy remains, Sloan 12 F)-;emir of Ihe Hun!ey. Inc., v
369 8.C. 20, 630 S.B.2d 474 (2006) The Auomey Gencral has smted in documenls submlucd to

this Court that he has provided the only two documents that would be responswe to Plamtnﬁ”s '

" ROIA vequest, Plaintiff does not contend otherwise. As such, the Court finds that no Jus{wxable) :

cotitroversy remains and, accovdmgly, this case should be dlsmxsscd as mool.

The Court s dismissa! of this aclion rests xndepende.ntly on each of Legncy Trust's three E
gmunds for dismissal. Each ground is sufficient standing alone to grant Legacy Trust's motion

to dismiss.

IT IS SO ORDERED,

Wﬂ%

DOYET A. EARLY, IlI
C:mult Judgc, Second Judloxai (.xrclut

ogooo? -
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND %  IN THE COURT OF COMMON PLEA$
Adele J. Pope, 3 CaseNo.  2012-CP-40-350
Plaintiff, ;
v. o 3 ORDER
Alan leson, in hxs capacity as ;
) - RECEIVED
Russell L. Bauknight, its Trustee, ) J _
Defendants. i AUG 19 2016

' SC.CQUHJOprpea[S' |

This matter has come before this Court. pursu'anti to vanous motions of the panxes
including mouons to dxsmxs and for gudgment on the pleadmgs of the Defendam Attorney .
General and & motion for summary judgment of the lenuﬁ' After carefully rev:ewmg the
- filings of the parms and considering the arguments of counsel concemmg the motions in Aiken *
on May 17, 2016, this Court grants the Atlorney Gmeral’s Monon to Dismiss. | |

. The Plaintiff has brought this action under the Freedom of Infonnatxon Act, S. C Code
‘Ann §30-4-10, et seq. seekmg the following: — o
I. The final and all drafls, signed and unsigned , of the Jarhes Brown Le@cy Trust.
2.. All carrespondence, emall and/or other commumcauons between any member of
" the Ofﬁce of the .. . Attorney General and Russell L. Baukmght between August l 2010 and - |

May 4, 2011 related 1o the value of the assets of the Estate of James Brown and / or the James h

P

=

- 040003,

Brown 2000 Irrcvpcable Trust. .



These documents are potentially discoverable documents under pending litigation in
Richland /Aiken counties and will be governed by the South Carolina Rules of Civil Procedure.
'FOIA is not a tool that may be used to bypass civil discovery in a pending case. The O.rder of
_the late Marc Westbrook submitted by the Defendant Wilson (Lominack v. Myers,2002-CP-32-
1890, October 25, 2002 stated that “it is well settled case law that the FOIA is not intended as 2
substitute for discovery and was ot enacted to provide procedures fof oﬁtnining information
- | during litigation or ta beneﬁtA private litigants.” (copy on file in t!zis case). Although the FOIA st \
 issue in Judge Westbrook’s case related to a post conviction case, the reasoning applies to civil
" cases such as the pending l_itigation in Richland and Aiken. o .

Our Supreme Court has not expmsly addressed the xssue in the civil comei(, it has
recogmzed that POIA is not to be used to bypess limits on.discOVery in cnmmal proceedings.
State v. Robinson, 305 §.C. 469, 476.77, 409 SE.2d 404, 409 (1991); Evening Post Pub. Co.v.
City of N. Charleston, 363 S.C. 452, 459, 611 SE.2d 496, 500 (2005). The Supreme Court has
also recognized that “[iln oonstrﬁing the federal FOIA, the Unite& State;s'Supremg Court ha;s beld -
that the FOIA di_m not supplement or displace the epplicable rules of dxscovcry John Doe- D
Agency v. John Doe Corp., 493 US. 146, 153 (1989)"; National Labor Relations Board ». ‘
Robbins Tire and Rubber Co., 437 US. 214 (1978)." State v Robinson, 409 S.E2d at 409.

Although Robinson involved criminal proceedings, our Supreme Coutt’s recitation of the federal o

"1 “[A) court must be mindful of this Court's observations that the FOIA was not intended to
supplement or displace rules of discovery. See Robbins Tire, 437 U.S., at 236-239, 242; id,, at

- 243, 98 S.Ct., at 2327 (STEVENS, J,, concirrring). See also United States v. Weber Aircraft .
Corp., 465 U.S. 792, 801-802 (1984). Indeed, the Court of Appeals acknowledged that this was
not & principal intention of Congress. 850 F.2d, a1 108.” /d. ' . . ,
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rule suggests that it would apply the same limitation on the use of FOIA s a dxscovery tool as .
Judge Westbrook did,

Moreover, FOIA, itself, exempts matters covered by the Rules of Civil Procedure via
S.C. Code Ann. §30—4—40(4) for "[mjatt‘efs Wiﬁmﬂy exemined from disclosure by statute or
Jaw.” (enﬁphnsis added). These exemptions ﬁnder law would include discovery which is strictly
controlled. by the ‘Rules of Civil Procedure because court rules of procedure are “law.”
Magnuson v. Billings,-152 Ind. 177, 52 N.E. 803, 804 (1899)%; United Slates v Hvass, 355 U.S.
570, 575 (1958)°; State ex rel. Beacon Journal Publ'g Co. v. Waiers, 67 Ohlo St.3d 321, 323
617 N.E2d 1110, 1113 (1993)." ’ |

'Because the above documents may be sought through discovery i m the pendmg hugatxon "

and for the TERSONS set forth above, IT IS ORDER.ED lhat this case be dxsrmssed.

'ANDITISSOORDERED., . » R
777&‘%7;'

016 - PRESIDING JUDGE

v éouth Cgmlina

2 “{Rules of court) have the force and effect of law, and are bbhgatory upon the court, as well as

" upon parties to causes pendmg before it. . . A rule of court is a law of practice, extended alike to

all litigants who come within its purview, and who, in conductmg their causes, have the nght to
assume that it will be uniformly enfnrced by the coun. in conservanon of their nghts Sld

3°The phrasc a law of the Umted States,’ as used in the pequry stamte, is not limited to ststutes,
but includes as well Rules and chulauons whtch have been lawfully authonzed and have a clear

legislative base . . ..” Id.

4 “[E]xception [under Ohio disoovery stamte] for other “state laW' may mclude pmceduml court
mles, and does mclude [Ohm] Crim.R. 6(E).” ld.

3
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~(Ebe Supreme @Uul‘t Uf '%Dutb) @atﬂ[lna

Russell Bauknight, etal. " " Plaintiffs,

Adele J. Pope, et al., v | ) Defendants.
Richland County

_ 2010-CP-40-04900

Adele J. Pope, _ | ) o : Plaintiff,

Alan Wilsorr, et 'al., ‘ " : Defendants.

Richland County -
2012-CP-40-00350

ORDER

TS ORDERED that the Honorable Dcsyet'A'.' Early, Ill be vested with
. exclusrve jurisdiction to hear and dlspose of the above cases. Judge Early shall decrde _
aIl matters pertarmng to these cases, and pursuant to. this assrgnment shall retalnv
Junsdrctron over these cases regardless of where he may be assrgned to hold court and
may schedule such hearings as may be necessary at any tlme wrthout regard as to
whether there is a term of court scheduled. - |

Pursuant to this assngnment he is to ha\re and exercrse al! powers and; )
dutles appertalnlng to a Crrcurt Judge of the Fifth Judlcxal Clrcu1t whlle prestdlng over“'

th_ese cases.

Dor(aTa'W.’BeaiS;ee}
- Acting Chief Justi

Qu0012

March ﬁ , 2016
Columbia, South Carolina -



O STATEOFSOUTHCAROLINA . = JUDGMENTIN A CIVIL CASE

COUNTY, OF NEWBERRY., L R CASE NUMBER 2011CP3600364
IN THE ‘COURT OF COMMON PLEAS - - : .‘ h ‘ . o :
Adele J Pope : Attorney General Of South Alan Attorney General  James Brown Legacy
Carolina : Wilson - . Trust , ‘
' Russell L. Trustee i Attorney Geneml of

Bauknight S South Carolina -

f‘i?“b""”

-.-...«

PLAanrF(S) 7 , , DEFENDANT(S)

_ Attorney for: |_] Plaintiff ] Defendant
Submitted by: ' [] Self-Represented ngam

DISPOSITION TYPE (CHECK ONE)

(O JURY VERDICT. This action came before thc court for a trial by jury. The issues have been tried and a vcrdlct rendered.

m" DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have bcm tried orheard and a
decision rendered.

[ ACTION DISMISSED (CHECK REA SON [J Rule 12(b), SCRCP; D ,mms 41(3LSC@P (Vol. Nonsuxt), J
[J Rule 43(k), SCRCP (Settled); . {7 Other: ,aﬁ Z ™ M
[0 ACTION STRICKEN (CHECK REASON)::  [] Rule 40(j) SCRCP; - l'_'] Bankmptcy, gm iR
[] Binding arbitration, subject to right to restore to confirm, vacate or 0 Other' e oM
modify arbitration award; ‘ gg U e
(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)S5 S =
0] Affirmed; E] Reversed OJ Remanded; (] Other:” - —"?3 <

NOTE: A‘!TORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
. CIRCUIT COURT RULING IN THIS APPEAL. . s

IT IS ORDERED AND ADJUDGED | Soc.'ma.ched order; (formal order to follow) E’Q‘emcnt of Judgment by the Court:

/ u«((-f-»({ -y .
\fw R fd & | fv“ ' RECEIVED)

| S  omDERMFORMATION . . - AUG 19 2016 ,‘
This order [“}esds [{] does not end the case. Additional Informatxon for the Clerk: SC C ou n Of Appea[s

L ORMéM
~ - A SCRCP Fm'm4C (Rmsad 10/201 N .




Jdgment Amount To be Enrolled‘

Judgment in Favor of - ’ Judgment Against
(List amount(s) below)

' : (List name(s) below) - (List name(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submxttmg party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
. may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment detalls

AL A /ﬂ~1:~

7 L B JudgeCode =~ Date ./ .

" Circuit Court Judge 4
For Clerk of Court Ofﬁce Use Only

s _;udgment was entered on- (-/mmu // 2012, and a copy mailed first class or placed in the appropnate attomcy s box on
2012, to afomeys of fEcord or to parties (when appearing pro se) as follows: ]

J. Emory Smith Jr S.C. Attomney General's Office P.O. Box

N : < aann 11549 Columbia, SC 29211
Adam T .Suvernall Po Box 1898 Columbxa, SC 29202 A. Camden Lewis Lewis & Babcock, LLP P. O Box 11208

Columbia, SC 29211

C,

ATTORNEY(S) FOR THE DEF’ENDANT(S)

/Zfb?d%a(%)'

~Jackie § Bowers Clerk of Court

ATTORNEY(S) FOR THE PLAINTIFF(S)

© Court Reporter

‘ORM4M
aCCASCRCP Form 4C (Rcwsed 10/2011)

22
[
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L
[N,
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STATE OF SOUTH CAROLINA

)
COUNTY OF NEWBERRY ) Civil Action No. 2011-CP-36- JlY
) : | -
L )
Adele J. Pope, ) : : _ -
. : Plaintiff, ) " SUMMONSE 2 &
‘ ) 2 = ®
| v, , ) Z= & 4Om
Alan Wiison, in his capacity as ) S_0W =m
Aftomey General of South - ) s T ¥
Carolina and James Brown ) SE o &
Legacy Trust, by Russell L. Bauknight, ) “E o
its Trustee - , ) ST
- Defendants. ) o
- J

~ TO THE DEFENDANTS ABOVE-NAMED: 3 S S

" YOUARE HEREBY SUMMONED and required to answer the complaint herein, a
copy of which is herewith served upon you, and to setve a copy of your answer to this

complaint upon the subscriber, at the address shown below, within thirty (30) days after

B sewiceher_eof, exdusive ofthe day of such service, aﬁdifyou faHtoanswﬁe complaint,

judgment by default will be rendered against you for the relief demanded in the complaint.

T, Sllvemaﬂ\/ S
Office of Adam T. Sihfemail LLC

1218 Taylor Strest
Post Office Box 1888 -
Columbia, South Carolina 20202-1898
Tel: (803) 778-1770 ’
- Fax (aos) 403-8092

August3,2011. | .Auomeyfogptainﬁﬁmeteu. Pope.

1[
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
: )
COUNTY OF NEWBERRY ; Civil Action No. 2011-CP-38- 3(Y
Adele J. Pope, ;
. Plaintiff, ; COMPLANT of B &
oo F
v. ) 22 B B,
. ‘ :‘d_‘
Alan Wilson, in his capacity as ) S W 2
Attomey General of South ) 2% ¢ <o
Carolina and James Brown ) e -2
Legacy Trust, by Russeli L. Bauknight, ) 25 F =
its Trustee ) o 8 <
Defendants. ) “ o
' )

Plaintiff would respectfully show unto the Court:

FOR A FIRST CAUSE OF ACTION
(Disclosure of Documents Under FOIA)

. Parties and Juﬁs&cﬂon :
1. Pfaimiﬁisaciﬁzenofswmcminaandammentommnycm. .
2. Defendant Alan Wiison is the Attomey General of South Carolina cAG

* Wilson™), and is successor in office to Henry D. McMaster CAG McMaster).

3. DefendantJamesBrownLegacyTnm(“LegacyTrusf’)ss onmfomiatlonand o

~ belief, a public body under the South Carofina Fresdom of Infombon Act, S.C. Code .
Ann. § 30-4-10 et seq. (‘FOIA”), with Russell L. Bauknight as its current trustee. The -
Legacy Trust is under the continuing and direct contro of AG Wilson through the AG's
unfettered rlghtatanytimeandfromﬂnemt’metorermve andnephoethetrusteecf _
the Legacy‘!‘ruetmﬁw such person as AG Wilson shall sebct with all trusteestoserve

at the AG's pleasure. -
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4 Contrafy 1o the suggestxon in its name, the Legacy Trust was ng_t created by
James Brown, and was hever part of his estate p!an The Legacy Trust was creamd In
*late 2008 or early 2009 by AG McMaster, In his officlal capacity, and others, to receive
funds AG McMaster redirected from Brown's estate plan to the new trust he created.
Thus AG Wﬁson anticipates receiving about $85 Milion (if-PlaintHTs valuation is comect)
* or about $4.7 Million (if Bauknight is correci) and any recoveries the State receives
from Plaintiff in Case 4800, which the Legacy Trust will then manage and distribute

- bommacharuabtetrustcreated by AG. McMaseerandtopnvatednzens SeeOrderof
 the Honorable Doyet A. Earl, It did. 5/26/09, Case2008—CP-02-1647 on appw o -

- thesc SupremeCourt

5. Defendants are subgeet to the junsdlcﬂon and venue of thls Court pumuant to
SC Code Ann. §30-4~20(a)and§30-4-100 andmaybeservedwl’msummons "
prooess and copy of this Complaint at their respective addresses listed on Exhiblts A
and Battadmedhereto .

- Facts and FOIA Raquest )

6. On October 2, 2009 AG MeMasbar issued an announoement natated to the
usebyhbofﬂceandthesmteofpnvate conﬁngency-feeattomeyshwwnas spedal
counse! Acopyofﬂzatstatement withnotes lsattachadtoﬂﬁs COmplaintasEth

7.0n May19 2010 private oontingency—fee counsel Kenneth B, Wingateof |
 sweeney, Wingate & Barrow PC (the “Wingate Fifm') s sole counsel for AG
McMaster, the Legacy Trust and more than 10 pnvate plamt:ffs filed suit agamst .

- Plaintiff and Robert L. Buohanan Jr. in CMI Action No. 2010-CP-40-4900 (" Case
v 2
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4900%).
8. The Case 4900 complaint, naming AG McMaster as a beneficiary, includes
the following plaintiffs: |
a. Russell L. Bauknight as trustes of the James quvm Legacy Trust;

b. Bauknight on behalf of McMaster In his capacity as Attorney -
General of the State of South _Caroﬁna; and

. McMaster in his capachy’as AG of the State of South Carolina.

8. AG Mciaster and Bauknight did not atiach or provide a signed copy of the
Legacy Trust, although AG ana Bauknight as his agent in Casé 4900 assert Plaintff
caused tens of milions of dollars ofdamagetotheLegacmist o

10. AG McMaster and the Legacy Trust, among other false allegations assert -
* that Plaintif’s and Buchanan's approximately $85 Milion 1$100 Milion less the debt to
TIAA-CREF] valuation of James Brown's assets was incorrect and i improper. They
asserted Plaintf infentionally overstatad Bmwnsasse!s onmeestatemretumforuw
impmerpurposeofobtahhga!argecommlssm B |

11. As described In Exhibit D, an affidavit of Plaintiff on file in Case 4900, AG
McMaster also seeks money damages because Plalnbffdedlned tosigna document |
~ agreeing not to ortioize McMaster for destroying James Brown’s estate plan by creating “
the Legaby Trust. ) o ,

12, Firue, AG McMastar's faiss allsgations against Plalntif couid subject
Plaintiff to both civl and criminal penatties and destroy her camer as an attomey.

13. On or about January 12, 2011 AG Wiison replaced AG McMaster, gaining

by vittue of his office control over the Legacy Trust,including the right to remove and
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replace the trustee at will. ) | _ |
14. On May 4, 2011, Bauknight flled swom docuiments asserting Brown's.
worldwide music empire was worth less than $4.7 Million when he died on December
25, 2006, making it virtually impossible for Plaintiff and Buchanan to have done fens of
milions of dollars of damage fo Brown's empire between November 2007 and May
2009. |
15, Bauknights purported $4.7 Million valuation sharply conflicts with a

. securities prospectus issued by Bauknight's Case 4900'Co‘-Pialnﬁf;fv (through Ptnnade)
.to raise $200 Million to acquire the James Brown woﬂdﬁide’rriugic‘empire atthesame .‘
fime — about 40 times Bauknight's purportsd valuation, The prospectus s partof -
. g ST T

- 16. Sinos May 4, 2011, AG Wiison, through an assnstantAG and Bauknight -
oﬁéred Bauknight's $4.7 Milfion valuation of Brown's worldmde music empire as a |
suppiementtotherecordhapendmghnwsBmwncaseappeal Themotionto
| supp!ement was denied
A7 Onunfomaﬁonandbwa theachonsofboihAGs andAGWllsons
- asalstantdescribed abovewere taken underoolorofStam lawand m an omcual
capacity, and were or should have been conscstent wath the public merat and ordmary
custmand procedures ofmeAG’sofﬁce UReMse theachonsofBauknight '
- speaking on behalf of the AG s since May 19. 2010 ghould have meﬁtm same :

18. OnJune 30 2011, Plaintiff sent o AG Wlson and the Legacy Trust

.separate wquests under FOIA for pubhc records remd to the Legacy Tmst. True
4 ,
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copnes of her requests are ‘attached hereto as Exhibits A and B. Plaintiff requested .
coples of

The Final and all drafts, signed and unsigned,
of the James Brown Legacy Trust

18. The request to AG Wilson, in addition, sought:
All correspondence, emall and/or other eoWons between
~ any member of the Office of the South Carolina Attorney General
and Russell L. Bauknight between August 1, 2010 and May 4, 2011
related the value of the assets of the Estate of James Brown
and!or the James Brown 2000 lrrevocable Trust. - : ,
20. A copy of both requests was alsodeliveredtoﬂmegate Flrmwhlch on -
information and belief, as counsel for both the AG and the Legacy Trust. has a duty to
comply with FOIA. See AG's standard Retention Agreement for Special Counsel.
21. Substantially more than fifteen days, excludihg Samidays, Sundays and
holldayshaveelapsed and Plaanhffhasmeew noresponse on behaifofAGWﬂson |
- 22, Asdeson'bedin ExhlbitD theWingateFirm hasrefusedtoreleasema
requested documents and thousands of other already-public documems for nearfy 10
months. AG McMaster’s Retention Agreement for other Spedal Counsel — Wingate
has refused to disclose his Retention Agreement — requkes specual counsel fo compty
 with FO[A - |
23. On July 16, 2011 Plaintf received from attomey J. David Black, Esquire, a
‘response, aoopyofwhich :sattached heretoas ExhibitE denyingthe requestfora
-copy of the Legacy Trust and threatenlng Plaintiff as follows: _
In the event that you continue to file unnecessary. . FOIAnequests phasebe

advised that the Trust and Estate wifl have nootherdmoloethantoﬁeanadion
| againstyou forabuse of process and sanctions. -
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24. On information and belief, Plaintiff is entitied to review'réquésted documents =

both in the hands of the AG Wilson and in the hands of fhé Legacy Trust in accordance
 with reasonable rules cbnoeming the time and place of access, ahd no requested
record is speclﬁcally excluded from disclosure under FOIA.

- 25. Attorney Black's mponse Isin dtrect contrast to AG Wilson's posltlon inthe
Public Officlal’s Guide to Comphanoe mth South Camllna s Fmedom of lnfOImation Act
in which AG Wilson states that the AG's Ofﬁoe uses and recommends the following
‘FOIA guidelmes ‘ -

When in doubt, disclose requested infdnnaﬁdn’ :
Whenmdoubt.releasethedocument(p 1) ' o
| 26. On information and beiief the actions of the Legacy Trust, through Black,
wﬁfuﬂy violate Plaintiff's right to obtain the requested documem and are an arb:t:ary
and .wrongfu!xammpatory int__e;ferenoe.of a person agpointed and controlled by the AG
with her right, and the right of other members of the public, to obtain records from both
the AG and the Legacy Trust regarding the AG's oversight of the Legacy Trust which
must be made avallable for inspection and copying. - |
27. Pursuantto FOIA. S.C. CodeAnn §30—4~10 etseq any person has a nght .
to inspect and copy any publtc record of a public body é ) |
28. On mformation and belief, theAGs rightofabsolute contmt ofthe Legacy ‘
. Trust, alongwtﬂ\me suppor_t msprovided by the AG's office andthe funds the AG's " .
office and Legacy Trust eiqaeds to receive and control, including from the State's suit
’ against Plaintiff in Case 4900 make ta pubiic body under §30-4-20 See for exampte
' Opinlons of Henry McMaster, AG, did. May 18, 2008 (in rasponse to MerrﬂllRuﬁterfo:d) .
6
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| and December 28, 2006 (in response to McConnell)
28, Platnhff a South Carolma citizen faced with threats on behalf of the Legacy
. Trust and no response of AG Wilson has no adequate remedy at law, and requires an
injunction to prevent interference with her rights, and those of other citizens, to these
public records. o |
30. On information and belief, it was wiliful and reckless forthe AG's appointee
" to assert that atiorney-client privilege or work product privilege protscts the AG or the
Legacy Trust from allowing Plaintiff to Inspect and copy the requested documents which
* create the vehicie used by AG McMaster and Bauknight to pursue collection of tens of
‘millions of dollars from Plaintift and which documents hiave been used as an
authodzation for Baukmght to act on behalf of the State. |
_ 31. Based upon the facts set forth above, thts Court shou!d enter an order .
declaring thatthe nequested racords are ptMc records and should be mam avai!ab!e '
fo the public and DefendantbybothAGWﬁsonandtheLegamest. asweuasbyan
sma! counssl, for ingpection and copying as provided for by FOIA.
' FORASECOND CAUSE OF ACTION
(Declaratory Judgment that Logacy Trust is a Public Body undor FO!A )
) 32. The allegat:ons of paragraphs 1 through 31 are Iincorporated by referenoe as
I fully and specifically set forth hersin. L | o
- 33 ln addition, based on the facts set forth above, and otherfactorssetoum
| the Opinion of AG McMaster dtd. May 19, 2006. including but nqt_ l'rm_med to its creation a
and oontm! by the AG and its being supported in whole of in part by public funds, on
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!

information and belief, the Court should deciare the Legacy Trust:é_Publk': Body as
defined in S.C. Code Ann. § 30-4-20(a), with all obligations under FOIA as set out
therein. ‘

~ FORA THIRD CAUSE OF ACTION
. (Attorneys’ Fees Undsr §.C. Code Ann. § 30-4-100(b))

/34, The allegations of paragraphs 1 through 33 are incorporated by reference
. as if fully and spec:ﬁcaﬂy set forth hersin. | 4
- 36, Plainlifis informw and belﬁeves that if she prevatls in this oass. in who%e
or In part, she should be entitied to reasonab!e bga! fees and com of ﬁtlgabon
pursuanttos C Code Ann. § 30-4-100(b)
36. On information and belief, the Cout shou!d enter an  order awarding F’laintrff "

herbgalfeesandoﬂ\erﬁhgatbnexpenses!ncunedmmismsepursuamms C Code

Ann. § 30-4-100(b). ‘
~ 37. Based upon the facts set out above, this Court ghould consider punitive
measures to stop the threats of the AG's appointse, which are infended to chill and
 impair the public’s rght to public information. | |
- WHEREFORE, Plaintiff respectfu!ly prays to this Court for the fouounng
8 ThatmlsCourtlasueanorderdeclaﬂngﬂ\atmeabove-descnbed S,
- documents are public records under South Carolina law and that such -
records should be made available for inspection and copying to the
lenﬁffbybombefendmwsasprovidedby!aw _ S
b.  That, in addition, this Court should deciara that The James Brown Legacy
. Trust is a public body subjectto aif of the oblrgahons ofa pubﬁc body
under FOIA. ' ,

c.  Thatthis Court shouid compel Defendant AG Wilson to perform his officlal
duty and the Legacy Trust to comply with FOIA by permitting Plaintiff to
inspect and copy the above-described public records as provided by law,
. ‘ . ’ ) _
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and enjoining them from interfering with such I"nspecﬁon and oopying; .

d.  That this Court order Defendants to pay the Plaintiff her reasonable
attorney’s fees and other litigation expenses incurred in pursuing this case
pursuant fo S.C. Code Ann. § 304-100.

e.  Thatthe AG should direct the Wingate Firm and alf special counsel to
comply with their FOIA duties with respect to the- Legacy Trust.

 f, That thig Court set at the earliest possible time a hearing on the matters
- get forth herein. .

'g. . Forsuch other and further relief as this Court deems just and proper.

Respectfully Submitted,

Adatﬁ T. Sivemail — =
Law Office of Adam T. S:lvemail LLC :
Post Office Box.1898 o

1218 Taylor Strest

Columbia, South Carofina 29202 1898
. Tel: 803/779-1770 .
Fax: 803/403-8092

,Emalladmn!emaﬁawﬂmm
August3,2011 .  Aftorney for Plaintiff
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TN ‘
1228 Walnut Street e B T
Newberry, South Carolina29108 o = 3
: ‘sx & m
' : ) '
Yune 30, 2011 ‘—?15; v
O U o
' Custodian of Records- S o« &
Office of the South Carolina Attorney General Zx o =
Post Office Box 11549 | R :
Columbia, South Carolina 29211
Re:  Reguest for Documents under the South Carolma Freedom of
Information Act :
Dear Madam or Sir;

Tlnslmtcns a request for access to thepublm xwords hswd below pm-suanttothe South
Carolma Freedom of Information Act.

[ would like to receive copies of the following documents: Q

I The final and all drafis, signed and unsigned, of the James Brown Legacy Trust

2. Al correspondence, email and/or other communications between arry member of

' the Office of the South Carolina Attorney General and Russell L. Bauknight
between August 1, 2010 and May 4, 2011 related to the value of the assets of the

* Estate of James Bfown and/or the James Brown 2000 Irrevocable Trust.

Ica.-.bcrwchcdat(803)413-e753tosc}-eduleaauppomunemwpicxupthmeeopia.
Since this request primarily benefits the general pubhc,lrequesuhatany search or |
copying fees be waived, buthllpayallrequn'edcopymgcost&

A

Smoere!y, :
CANYY Pssu

Adele J. Pope

pooo2s -



?r Emmmm D 7: <

201 Aug ..w P 58

JACKIE S. B
CLERK oF n@&mmm
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T I RO TR RN RS

1228 Walnut Street -~ -
-‘Newberry, South Carolina 29108
| | B2 OB
mL
X =
June 30, 2011 =m &
ow 1
~r1 . w
a3
Custodian of Records 22 U
_ The James Brown Legacy Tmst = AL
"Post Office Box 1330 o 2
Columbie, South Carolina 29202
Re: 'Requestfor Documents under the South Camlma Fmdom of
' Information Act |
'Dear Madam or Sir: o

This letter is a request for access to thc pubhc records hsted belowpm'suant to the South

Carolina Freedom of Information Act.
I would Jike to receive copies of the following documents:

I can be reactied at (803) 413-075 to schedule an appointment to pick up these copies.

' Smcethxsrequ&stpnmmﬂybeneﬁhthcgenﬂpubhc,lmqu&ttbatanymhor
copyingfeabewawed,butmﬂpayallreqmredcopymgcosts . R

Sincerely,

AdeleJ. Pope”

000028

The final and all drafis, signed and unsigned, of the James Brown Legacy Trust.
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STATEMENT FROM ATTORNEY GENERAL HENRY MCMASTER =/ &
ON CAMPAIGN CONTRIBUTIONS BY SPECIAL COUNSEL ST I

| i

October 2, 2009 o2 U o

M. % T
FACTUAL NOTE: a2 o

In a major fraud case against drug glant Eli Lilly, the company recently made an effort in
court to disqualify the attorneys Attomey General Henry McMaster appointed to serve
as special counsel to the State of South Carolina, assisting his own attorneys. In a
motion to the court, Eli Lilly's attorneys claimed it was illegal for the lawyers chosen to
serve as special counsel to have subsequently made contributions to the attomey
general’s campaigns and therefore should be disqualified from representing the State.

The judge rejected the motion and ruled that the contributions were legal and proper. ‘In
fact, attorneys on both sides of the case had contributed to the attorney general's ’
campaigns. Further, no public funds whatsoever were or will be used to compensate
the attomeys .

During Attomey General McMaster's two terms in ofﬁce, he has brought many ’
lawsults for the State. In several, due to their size, complexity and state

.  government’s budget constraints, he has appointed outside attorneys to serve as

“gpecial counsel” and to work with his attorneys. These were all contingency
cases, meaning the special counsel involved recelve no compensation unless
they win the case. If speclal counsel loses, they are paid nothing. If they win, the -

- corporate defendant pays their fees and expenses. Win or lose, no tax funds are
~ used to pay them. This Is a wise economic strategy for the State, which Is able to

recover its damages from the defendant at no cost to the taxpayers in a
meritorious case it could not otherwise have been able to bring. Since January
2003, the attorney general has appointed twenty-one (21) special cotunsel In six
cases, one of which (Natural Resource Damage) was termlnated in 2008 wlthout

~any action taken.

- Of these 21 special counsel appointments over th M' 3 seven years, ongx ﬁve (5), |
-Including their firms, subsequently made donations to General McMaster's

cam algns totalln 2,500,

A statement from General McMaster follows:

" -"As the judge in the Elr Lilly case confirmed in & rufling last week, the contributions my

two campaigns for atforey general recsived from attorneys who serve as special
counsel to the State are legal and proper , .

- However, these perfectly legal donations should not be ailowed to create a distraction

from the critically important issues our State faces now or in the future. | believe the
best interests of the State will be served by eliminating the issue altogether. Otherwise, -
other defendants may be tempted to repeat these baseless allegations as a delaying
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tactic in future cases involving special counsel. Further, when it comes to the issue of

ethics in government, appearances matter as much as the law. It is important to avold - ‘

- even the slightest possible appearance of any impropriety.

For all those reasons, | am today returning the $32,500 in donations special counsel
attorneys, or their firms, have made to my campaigns for attorney general. And | will
decline future contributions from my office’s special counsel attorneys."

A LIST OF SPECIAL COUNSEL DONORS AND AMOUNTS TO BE RETURNED IS
BELOW:

J. Preston Strom, Jr. - $3,500 — 9-30-08
Strom Law Firm - $3,500 — 9-30-08 '
. Columbia SC

- {Appointment signed 11-22-05)

J. Stephen Schmutz - 8-30-07 - $3500
Schmutz and Schmutz - 8-30-07 - $3500
Charleston SC

(Appointment signed 11 -28-05)

‘William E. Hopkins Jr. — 12-31-08 - $1,500
‘Hopkins and Campbell LLP - 8-1 1-08 - $3, 500
Columbia SC

(Appointment signed 1-22-08)

John Belfon White, Jr. — 3-31-09 - $1,500, 11-13-07 - $2,000
~ Harrison, White, Smith and Coggins 7607 - $3,500 -
Spartanburg SC .

- (Appointments signed 7-19—06, 7-19-06, 10-17-06)

John S, Simmons — 9-30-08 - $3,000
- Law Offices of Jo_hn S Simmons - 6-30-07 - $3 500

- Columbla SC

(Appointments slgned 7-19-06, 7-19-06, 10-17-06)

###
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- STATE OF SOUTH CAROLINA ) IN THE CIRCUIT couar%?f g OB

" COUNTYOF RICHLAND 0w 1 2T

- ) Case No.: 2010-CP~40—4§090 W 2 rrn-

RUSSELL L. BAUKNIGHT, as Trustee of ) SS T oo
the James Brown 2000 lrrevocable Trustand ) . S o &
the James Brown Legacy Trust, as Personal ) —~3Z. 5 =
Affidavit of Adele J. Pope ~<

Representative of the Estate of James Brown, )
and on behalf of Henry Dargan McMaster, in  )Supporting Production of Legacy Trust,
Fee Contract with State/AG - .

his capacity as Attorney General of the State )
o and Related Documents priotSp

of South Carofina; and Others, )
’ Piatnﬁffs. ) Hearing on Motion for 12> Q‘; 0
and ) Injuncions OFF = 0§
HENRY DARGAN MCMASTER, in his ) R RS 5 e
capacity as Attomey General of the State ) B ;‘ o ==
of South Carolina and others ) - SR mo .
- ) o 2 Mo
_ v ) s = O g
Adele J. Pope and Robert L. Buchanan, Jr ) _ ’:q" &5
| Defendants. ) | ~
\ : :

PERSONALLY APPEARED BEFORE ME, ADELE J. POPE who bemg duly

sworn deposes and says: |
1. On May 18, 2010 Kenneth B. Wingate and his firm (collectively "Wingate®) -

filed this suit against Robert L. Buchanan, Jr. ('Bob’) and me seeking tens of milions of
dollars in tort damages for then-Attorney General Henry D. McMaster ("AG McMaster' :

or the "State") and about 15 pnvate indwiduals ("anate Plamtxffs')

2. laskthe Court to requira anate and P!amtszs before the heanng on my _

motton to en;oin them from acting for the AG/State to produce s»gned ooples of the

onginals and any amendments to the followmg documenis
a. Wingate's Retention Agreement(s) with the AGI,Plaintiffs;' e

! The Firm name is Sweeney, Wingate and Barrow, P.C.
o _‘1

000033



S~ .

- b. The James Brown Legacy Trust (“Legécy Trust’) 2;
c. The AG's authorization for Bauknight to assert he speaks on behalf of
the AG.
3. Servmg simultaneously as sole counsel for anate Plaintiffs* and the AG,
_anate named in the caphon of the Complatnt as parties:
a. RUSSELL L. BAUKNIGHT... on behalf of [AG McMaster);
b. BAUKNIGHT.. as Trustee of the Jameé Brown Legacy Trust; and
c. AG McMaster. |
4. For 9 months Wxngate and Bauknight have refused to produce the requested
documents either through discovery or, more recently under the S.C. Freedom of P
" Information Act (“FOIA”) _‘
. 5. 1firstleamed of ngate s mvo!vement in April 2010 when Plalntiff Tommle
Rae Brown' s agent advised that if Bob and 1 did not drop a pendmg James Brown

appeal AG Sonny Jones would to sue us through conﬁngency-fee oounsel W’:ngate 5

' ’ﬂxel.agacyTrust afthough bearing Brown's name, wasnacreatedby.)amesawwnorpanof
his estate plan. ltwascreatedbyAGMdhasterandBauknlghthetﬂmrmezoosorzoos

3 Private Plaintiffs Include:
a. 50fﬂ1979rmdchlidrenlbeneﬁclaﬁesofa$285000educa%nﬁmd

b. eaduitssmwngavepenomleﬂedsundermeWillbinspedmltyexdudedfrom
hissasmmOnwoddwldemusscempkeand ' : L
,vc.aoﬁ\erpemmsBmmspeaﬂcanyewdudedﬁmbommawmmd ZOOOTmst
o WhﬂewemrePRlesteesCHavlrd('Smny')Jones,acﬁngbrAGMcMaster t:iedtoforce

_'BobandmehomAGMcMaslersngabonRemAgreememmhlrhgattomeysAGMcMaster _
selected. Byomerdamd Jan.8, 2008, the Court deciined his request[See Tr., Hg. 12/21/07, Case 122

3 The appeal is in Case 2008-CP-02-1647 ("Case 1647"). In that appeal, Bob and | oppose a
settiement which wil taka $50 Miflion from Brown's 2000 Trust, dedicated to educata 7 grandchildren and

needy and deserving students, and give it to € of Brown's more than a dozen claimed helrs, aﬁofwhom
Brown disinherited fmm stoﬂdvddemustc emplre

2
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~.
8. lam irrformed and believe that a copy of the A(_S’s Retenﬁoh‘Agreemerrt will
help explain Tommie Rae's threat, and may shed light on whether a $1,000 contribution
" to AG McMaster's political cempaign by a Wingate firm principal, Scott Barrow Just
after this suit was ﬁled was improper
7. Recently the Augusta Chronrcle reported about a Lrt@atton Retention
Agreement AG Wiison approved which was made public, and discussed a $1, 052
political contribution made long before the engagement - ot immediately after.
| here [See °SC Treasurer‘s Friend Gets up to $3 million i m State Work' 7/2411 1] |
| 8. | am informed and beheve the Retention Agreement wm show whether AG
McMaster who aoted under cofor of state law and in hrs oﬁicral capac:ty, and whose

actions should have been consistent with the publ;c mterest. was in fact acting to punish S

'Bob and me fer conducting a proper app?eat' not hiring lawyers he tned to force us to -
- hire; and/or not signrng a document praventing us from eﬁtlcxzmg AG McMaster‘s '
destruchon of James Brown s estate plan.®
e The State/AG McMaster sued me for tens of millions of dollars many tlmes
_my personal net worth. AG McMaster, through Wingate, has made false aliegaﬁom
. -against me which, if true, would destroy my career as an attomey and ‘expose me to
 bath civl and criminal charges,including those of tre le and SCDOR with whom | |

L Asan attorney advising crentom of private foundations, I havc aduty to caution clients
. -.in 8.C,, or intending to transfer a private foundation here, that AG Master claims the authority to

- take over any estate or private foundation involved in a formal testacy case; rewrite the Settlor’s
estate plan ‘to McMaster’s liking; and replace the Settlor’s properly-serving trustees with AG
McMaster’s appointees. What AG McMaster and his staff did to destroy James Brown’s estate
plan is described in“Private Foundation, Copyright Heirs and Musical Milliopaires: Why The -
James Brown ‘I Feel Good” Trust doesn™t..., filed in this case [Smith & Pope, Dr , Apr.2011} 1
beheve AG McMast:er s suit violates my Fn-st Ammdment rights. v

3
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have worked for more than 30 years on behalf of clients.

10. Tha requested documents will demonstrate how the AG proposes {o share
funds he hopes to collact from me and who wil pay if Bob and | are successful in the
cqunterclaid;s (on which Plaintiffs are now in default). .

1. The requested documents should also answer the following questions:

a.  Did either the Legacy Trust or a ‘separate document give Baukmght
- legal authorlty to assert he speaks for AG McMaster?

b. if not, is Baukmght’s assertion that he speaks on behalf of the AG
improper?

c. If so, is either the State or McMaster liable for Bauknight's acﬁons
including the default and any counterclaim judgment?

oo d. Can Bauknight continus to speak on behalf of the AG/State after
filing sworn documents with the Court and IRS asserting Brown's _

worldwide music empire was worth Jess than $4.7 Million 7 at the
same time he knew Brown’s Royalties for 2010 were about $5.4
Milion and Brown earmned $4 $6 Million e __ggh_g@ggfrom 2003 -
20087 .

12. | am informed and believ'e that the requested documents and facts reveabd
since the filing of the complaint will demonstrate that Wingate's and Bauknight's
commitment to Private Plaintiffs prevents them from serving the AG/State inAthis suit.

13. 1am informed and befleve that the Retention Agreement ‘should'provide

what happens when — as here_ — it becomes clear that Defendants are not at fault and

7 Bauknight revealed on May 4, 2011 -4 years and 4 months after Brown died --thathe
-.had used a valuation of $4.7 Million for Brown’s worldwide music empire and $12 Million claim
- against former PR/Trustees Dallas and Cannon to obtain an IRS closing letter. Two months -

- earlier, on February 11, 2011 Bauknight reported in a sworn accounting that Brown’s Royalty
receipts for 2010 were approximately $5.4 Million. [Acctg. Aiken Cty, 2/11/1 l] '

Brown's $4-$6 million m earnings for 2003 -2006 from his worldvnde music emp:rc :
are fully documented in exhibits and filings in Cases 122 and 322.

4
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~. v . . . .:.'., . . B ..

R the AG's Pﬁvate Co-Plainﬁffs do not represeht the publfc iﬁte_rest and)or-are, of may.
. become, subjects of investigatbns by the AG or other Federal or State Agencieé.'
14. Just a few of the facts now known are;
| a. 8 or more Private Plaintiffs are not residents of South Carolina.

b.  Plalntiff (Georygla resident) Venisha was jailed in South Carolina on
-~ -+ -felony charges during the relevant period. -

c¢.  There is substantial evidence that some or all of Private Plaintiffs .
Bauknight’, Yamma®, Terry® and Tominie Rae', and their agents,
are actively involved in the manipulation of the value of James
Brown's securities and other assets for improper purposes. N

d.  Private Plaintiff (Yamma) has valued James Brown's assets at 30

 times ($200 Million) Private Plaintiff Bauknight's $6.5 Million value. ~,

e.  Plaintiff Bauknight represented to the IRS that Brown's worldwide
- music empire and $12+ Million claim against former PR/Trustees
Dallas and Cannon was worth less than $4.7 Million at his death,

f. 1 minor Plaintiff is a pméible withess (hot a suspect) inan

_ ® Bauknight said in January 2009 he didn’t know the value, but had heard Brown’s assets
were worth $80 Million. S . ’ '

? After being part of a prospectus to raise $200 Million to acquire the James Brown -
assets, Yamma apparently now joins Bauknight in asserting those same assets were worth only )
$6.5 Million. [See Prospectus, Exhibit A] 3 witaesses on Wingate's Witness List [Exkibit B) are’
also named in the $200 Million Prospectus (Joel Katz and Alvin & Calvin Waters) © . - '

" Plaintiff Temy was part of 2 $90 Million - $102 Million offers to buy Brown’s assets,”
His son Foriando is a 39% owner of the purchase entity. Terry now apparently claims 4 right to
buy Brown’s worldwide music empire at Bauknight’s new $4.7 Millien.

« = '"In February 2007 Tommie Rae, through an attorney, asserted Brown’s “book of music”
(Royalties), had a value as high as $100 Million. [Tr. 2/9/07, Case 122] Royalties are about % of

- Brown's worldwide music empire, the other half being his image and persona (“Publicity S

Rights"). In 2009 Tommie Rac, Terry and Banknight stopped a 2-year Publicity Rights contract

with GreenLight (May 2009 - May 2011) which has earned tens of millions annually for Einstein,

Steve McQueen and others. The interference now appears to have been part of a devaluation

scheme culminating in Bauknight's May 4 disclosure of the music empire at $4.7 Mitfion, -

5
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unfortunate shooting death and ongoing murder invéstigation (adult
charged) which took place at his 16" birthday party this year.

g.  Plaintiff Terry was part of a scheme to sell the James Brown
assets for $100 Million; create an IPO; and pay options or a
- “kickback” to former PR/Trustees Cannon and Dallas.

h.  Wingate's Witness List names as a witness for AG McMaster
Cannon, indicted in 2010 for felonies against Brown for every year
- from 1889 - 2006 and a 2008 forgery, now awaiting trial.

i ‘Wingate's Witness List names as a witness for AG McMaster
' Albert Dailas, found by the Court to-have committed fraud under -
Probate Code §62-1-108 in James Brown cases, and who is being
sued by the Estate/f2000 Trust for sacretly mxsappropnaﬁng more
than $12 Million from James Brown. )

I Wingate — 14 months after fi !mg suit has apparenﬂy falled to pay
disclosed experts Hobbs and Provence. See AG's standard
Retention Agreement

k. Wingate lacking experience in the James Brown eases ~has
made misrepresentations to this Court, including about the status
of othercasesina pmposed order which the Court in this case
signed.” - ‘ :

15. 1 am informed and befieve that, like ather Retention Agrééments, the
Wingate Agreement Is a pubﬁc record. o

16. In rmy more than 30 years as an attomey for hbgants in trust and estate ‘
matters, | have never known an AG tobea co-Plamt:ff gsmg_Lm_gﬂxg_tw_gl in a ‘
fort surt for money damages agamst a South Carolina citizen. ) ]

| 17. Although I have been involved In a number of matters in whsch the AG was
involved, | do not recall ’any tzme when —as here — the AGis party to a casecbut the |
" AG (oran assc;date) is not counsel of record for the AG on!y. o .

2 See Order Denying Motion to Dismiss, proposed by Wingate, in which the Couzt found .
~ that four Aiken County cases were no longer pcndmg when all were actwe

6
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18. 1do not recall ih 30 years seeing any private cmzen - as Baukr)ight does
here — assert In a case tﬁa’t he acts “on'be.half of the Attorney Genéral of the State of
" South Carolina.” o

10. | am informed and believe that AG McMaster's contingency-fee Litigation
Agreement with Wingate as Special Counsel »snoqld contain significant pro vislg. ns, as
 found in other AG Contracts, to allow the AG to end a case without merit and to |
7 pé_'otect Bob and me from the'_use of fhe State’s power to sq‘ppc'n abusive acts of privaté
o .'dé'unsel and Private Plainﬁffs. [See Astr‘aZeneéa agreémgnt Aé McMaster ;ighed on .-
October 20, 2006 (“AZ"), which did not involve Private Co-Plainfifs] |

20. Portions of the AZ égreement. with emphaé‘:s .suppl‘fed; .are:‘

RECITALS -

WHEREAS the Attorney General has concluded B_igjg_ﬂ}g_p_e_gj_mgms_t_
MMW@MM@M matter

gm_ﬁggg_and competence neoessary for the meamngful pmsecutron
of this matter.

Arhcle i SERVICES

. Soecial counsel shall provide legal services to the Aftomey . -
General . for the purposas of seeking injunctive refief, monetary relief,
. and of f aqainst all entities in this ltigat ) .)

ms&bgﬂmg_ﬂgnamm&m&ng_ or hts dwgnated assnstant
Article lll. CASE MANAGEMENT

- .F. Public Records
‘Any matetial, date, ﬁles discs, ordocuments created, produced or
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by Special Counsel. or i : Counsel's possession

in furthe nce litigatio nsidered the exclusive
| ggmr_ty_oi,_._g_mtb_garglm&p_eg.al Counsei _g__frees td adhers to
BIQ |- e

§30—4Q1Q ef sed.,.. lh!§ agreement shall gg ggg§mr_eg a gggllc documgng ‘
’ Article IV. COMPENSATION

. Special Counsel shali receive no compensatlon unless the State of South
- Carolma receives a settlement or damage award. .

... the Attorney General shall refain 10%of Special Counsel's fees. .

Article V. EXPENSES AND COSTS

A. Advancement of Expenses and Costs

|  Article VI. TERMINATION -
| A. Temihiﬁon by the Parties

M._!n his sole discreﬁon end wnthout cause or duty or exp!anatxon ,
21. My FOIA mquest for the Legacy Trust was met wrth a threat on behalf of
Baukmght to file an abuse of process suit against me. *

22 Particutarty troubtesome in hght of Private Plamtxﬁs' deva!uation scheme is

.~ . See Exhibit C. The FOIA response came from one of Bauknight’s 10 (accordingto
. Bauknight) attorneys at Nexsen Pruet (NP). NP serves as counsel to Plaintiff AstraZeneca

. Pharmaceuticals, LP in the Spartanburg County, S.C. case entitled AstraZeneca, LP, Plaintiff v.

_ Alan Wilson, in his capacity as Attorney General of the State of South Carohna, Civil Action No.
'2011-CP-42-1213 which is referenced herein. ,



-

~ the AG's falge allegation, thpbugh Wingate, and knl : ‘ U 1§ k: "
behalf of the AG, that Bob and | overvalued Brown's assets to the IRS gnder oath by
-nearly $80 Million for the improper.purpose of getﬁng a big commission.™
- 23. | am informed and believe that when such false accusations are made on |
behalf of the State's chief law enforcement officer, who also enforces tax and fraud -
laws, they are clearly intended to threaten and intimidate Bob and me, and we are
entitied to know if AG McMaster authorized them and AG Wiison condoned them.
24 On July 21, 2011, defending the AG’s use of pnvate counsel in a filing in the :
AZ case, AG Wilson stated:

On occasion, the Attorney General in carrymg out hns responsibuity v
has found that it is necessary to hire outside counsel on a contingency-
fee basis. These attorneys. . .take on substantial risks, litigating these
matters against multi-biflion dollar entities, which employ scores of naﬂonal
law firme. * [Footnote 1 in taxt} . Private counse! undertake this

atic the dire

- IReply, p.3] [Emphasis suppiied] -
25. In support of his AZ Retention Agreement, AG Wllson‘ stated:

Because the Attorney General is in control of the !ltigatson and possesses
final authority over the case, there is no risk of bias or knproper enforcement.

28. AG Wiison — deploring the imbalance of power when a ﬁnanmal grant is

 In an Order dated January 8, 2008 in CaseNo 122, JudgeBarly awar&dus 3317000
and unpaid costs for our service as Special Administrators of Brown’'s Estate from March 7, 2007
- November 20, 2007. Acknowledging our increased commitment as PR/Trustees, the Court also
awarded Bob and me ongoing “time plus costs” payments, with interest at the legal rate on
unpaid amounts. Neither AG McMaster nor any Interested Person objected to the Jenuary 8 -
Order. Asof Septemberl, 2009, as reflected in the Aiken County records, Bob and I were .
enntied to approximately $2.1 Million, plus future interest, [See Order dtd. 1/8/08, Case 122 ]

51 For example, in contrast to the figures cited by Defendants... Astra Zeneca reported
. inmid-2009. .. that it had already spent $593 million defending Seroquel matters



~ .

pltted against the AG's office with its $7 Million annual budget — stated:

AstraZeneca seeks to ensure that itself, or any other major corporation
engaging in widespread unfair and deceptive conduct, maintains such
a massive advantage In resources that this {[AG Wilson's] Attorney
General's Office — and others around the country — are simply

without resources to effectively enforce their state statutes.

27. | attended a hearing in July 2011 on the AG's motion to dismiss AZ_’s case

challenging private counsef and heard AG Jones speak of the unfaimess of glant

- entities such as AZ attempting to intimidate relatively small ones fike the AG's office. -

28. In this case against Bob and me, AG McMaster's office is the giant,

29. | am informed and belleve that if the Court requires the Wingate Retention

Agrgenient(s) and other requested documents to be delivered before the Injﬁhcﬁon

hearing, it will help the parfies and Court address the following essential questions

related to the injunction request:

1.
2.

~ Is Bauknight's assertion that he speaks on behalf of AG McMaster legal? :

Did all Private Plaintiffs sign the Retention Agreement (as is required for
a contingent fee), and did they cede control to the AG so that the State
would not trample on our Constituﬁona! rights as ciﬁzens?

Is any pubhc pohcy articulated for the State/AG ;omlng Private Plamnﬁs in
this tort suit for money damages aga:nst us? )

Is any Public Policy violated or served by AG McMaster’s sharing

"a single private law firm and attorney- client pn\nlege with anate

Plaintiffs?

Did AG McMaster violate his own policy and/or the Retention mreemef;t
by not maintaining control over the fitigation and signing the complaint?

What does the Retention Agreement provide if Private Plaintiffs/Bauknight
become targets of securities, tax or fraud investigations and their

‘witnesses are under indictment or investigation in South Carclina?
How are the funds recovered ﬁom Bob ahd me, if any, shared? -
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10.

1.

How is our judgment against Plaintiffs, if any, to be paid?

May Wingate properly assert the State’s privileges and immunities to
attemipt to relieve Private Plaintiffs from default?.

- Did AG McMaster approve seeking money damages against us for

not signing an agreement not to crificize AG McMaster ?
Does the Retention Agreemem designate Bauknight to speak on behalf

_of, or bind, the AG and State?

What actiori, if any, has AG Wikson taken to amend the Retention
Agreement or Bauknight authorization to_‘ act on behalf of the AG?

FURTHER DEPONENT SAYETH NOT

SWORNTO BEFORE ME this

the day Aug L
’ - (LS)
N Publi Carolina -

—%?%sé&m

My commission expires: 213 faq, '
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Joo} Katz; Mr. Kotz hay becn an advisor, legal counsc), but mora bmportanily a dose

Acgolshion Aeaping ko the Juous Brosen Banate pessonal filend to Mr, Brows for ovor 20 years, Mr. Katz has intlmer kiowledge of
e .+ | the estate, past, prosent nod furers, R I our hope that onca the scqulshicn b
ol Jntival Cpfisd loverted complatsd, Mr. Katz sad his team would ramain In-thelr gurrent capaclty g would
1 51,300,000 batbaan plsdyed by the Ovienn for - | B¥IUDA the foad In the futuro development of the “Jamcy Brows Living Legend
57 Uy o} Flazasts Communlostions Ine., 14 Exporience” ) - C, :
Rlegudrbadh & Bacasialamase for print slgha | . . ’
muﬁgmlmm Managament . . . °s .
sne makeog, . _ N Our Prealdagt Iz a dimingubhed gradosts of Mercor Unlvoralty (1993) whers she
B . racelvod her Doctorala in Pharmuay. Belng the danglhder of 2 star ¢f musie end flm,
Profplonah - v Dr, Lomar bay had indmate knowledgo'of both {ndustries. Anather advantage Dr.
| Uhcdhuatiag Aa) Lurnar givas Is hat-acasss to the Hallywoeod elfte. Among dame of the mara natables
Qrej O atsion : .} Holtywsod ws Acsderiy Asiard Winners Jamly Foxx, 2nd D Aykroyd, other
Takdshan & Company, LLC colebrifies® friends Inoludes sctor Eddic Murpby, mnd p! ght Tylar Perry. ™
236 Inferte 4 The company whl have only one pald employee Inibislly as alf other work not
sefit®l performad by st President la ouncuresd to contract proforsionsls, Lb. directon,
gg@:_ﬂ.tﬁ LT sciptwillers, cast and crow professionah on a per-profoct basls, - - .
TaE17-0000112 + o , :
.| (Backiag)
Wishoris Benk
Ok Lidmd -,
. ") Ddve Nuapwesir
Mo, OA J026 :
Te T70-000-8048.
Fatg }ro-420-0454
L : ARSTA TN AN
Plnarda Co aions, Ine co Chip Lpmer : t
P Comit (U044
yewmplamaolmedlazntcom
pinnsolenedidsio@planaclelp.com
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2007 6:330M. .

ch‘c‘n :o.n & Assoc

"404-629-1355 -

S~ .

Mo 849) Fi)
~.. .

~ .

Pim'mclz Medla & Entertammcnt LLC .
Amnownt Raguested $200,000,000 -

arreagament aever before resllzed. The potentlal fur pmf ts from bo(h compunies {3 incelculable, end the returns on -
iovestment will be far grester than anyonc ‘can imaglne.

Eecuflve Summ&q: A

* Pinniels Communications, ina o/o Chip Lumar
T 404404-343-0041 :

yeneaicoactomesientagn
pinanstomodhinb@plnatclsty.com
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Full Name - (5000 Addretiags ., sLLE TN Bt EET © ™
Joff Allen 146 West 57 Street -
16th Floor
New York NY 10019
Russell L Bauknight 1517 Gervais St.
P.O. Bax.1330
Columbia, SC 28202 :
Jimn Brackwell 3465 Peachiree Road NE, Sulte 1700
' Atlanta, GA 30328
Charles Bobbitt 3280 Golf-Linx Drive
: Snellvilte, GA 30033
Daryl J. Brown 1120 Count Drive, Apt. R
Duluth GA 30028 =
Forlando J. Brown 168 Uberty Hii Road
Eastenollee, GA 30538
Larry Brown -|110 Dreaden Drive
: Martinez, GA 30807
Terty Brown 158 Liberty Hill Road
' Eastancfiee, GA 30538
Tonya Brown 2417 Castiewood Dr.
Augusta, GA 30904
Vanisha Brown £.0. Box 852
Clesiwatsr, SC 28822
Yamma N, Brown 305 Legran Bend
: N Altants, GA 30328
.{Deanna J. Brown-Thomasg P.O. Box 652 N
: __|Clearwater, SC 28822
Robert L. Buchanan 212 Newberry St, NW
, ' " {P.O. Bax 483
: Aiken, SC 29802-0463
David G. Cannon 9459 Mariboro Ava
R Bamwell, SC 20812-1682
Frank Copsidas 1601 West 26th Street
. Sults 1080 : .
New York, NY 10001
Atbert H. Dallas 304 Black Streat - '
: Thomson, GA 30824-2619
Wilkam F. Hammond 1P.0. Box 1884 - ‘
- : GA 308031584
Tommie Ray Hynie-Brown Los Angeles, CA
- {Joel A, Katz ' 3250 Northside Parkway, Ste 400
Adsla J, Pope 1228 Wainut ST
: Newberry, SC 26180 .
" [A! Sharpton 108 West 145th Street
New Yark, NY 10039
. {Wiliam H. Tucker 111 Park Ave, SW
. Alken, SC 29801
Alvin Waters . Atlanta, QA
Caivin Waters GA
|Andre White 5122 Hunters Luck
' : Stone Mountain, GA 30088
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J. David Elaekoo U
Mn’ﬁs? f:\rsc;carcn <
July 15, 2011
VIA US MAIL
Adele J. Pope, Bsquire .
1228 Walnut Street _
Newberry, South Carolina 29108
Re: Request for Documents under the South Car olina Freedom of .
) Information Act ,
' Dear Ms. Pope,
[ am v}ﬁﬁrjg you in reference. to yoﬁr June 30, 2011 South Carolina Freedom of
Information Act (FOIA) request for “The final and all drafts, sxgne.d and unsxgned of
. the James Browu Legacy Trust” (James Brown Trust). .
Chariofie As you are aware, for FOIA purposes, the James Brown Trust isnota pubhc body as '
defined in the South Carolina FOIA Statute. See S.C. Code Amnn. § 33-40-20(z).
Gotumbia Accordingly, your request for public records is improper. .
Greensboro _
Groamide Furthennore, even in the event that such request were proper, the documcnts that you
: have requested are exempt from FOIA purswant to S.C. Code Amn. § 30-4-40(a)(7) as
‘ Hion Head the FOIA request calls for the productzon of Attorney Work Product and Attomey ,
Myia Bozch Client anxlegcd Materials related to ongoing lmgahon .
Please be advised that FOIA is not intended as a substitute for discovery and was nof
intended to provide procedures for obtaining information during litigation or to
benefit private litigants. Lominack v. Myers, 2002-CP32-1890 (Order of Judge
Westbraok, 11th Jud. Cir., 2002) (citing NLRB v. Sears Roebuck & Co., 421 U.S.
132, 144 n.10 (1975); U.S. v. Murdock, 548 F. 21 599, 602 (5th Cir. 1977); F‘ruelmnf
Corp..v. Thornton, 507 F.2d 1253, 1255 (6111 Cir.1974)). '
In the event that you continue to file unnecessary dxscovery and/or FOIA requests,
please be advised that the Trust and Eslale will have no other choice lhan o ﬂle an
action agambl you for abusc of process and sanclions.
' T BU3540.2072
sﬁang;ff; F 303.727.1400
PODrawer 2428 E DBlack@nexsenprunt.com
Cubmatio, SC 28202  Moxson Pruet, LLC
wirw roxsouslcON

Atlomcys and Counﬁelqr;\nl taw
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Adele J. Pope, Baquire
July 15, 2011
Page 2

Very truly yours, _

AYA TN
J. David Black
JDB/IGH

cc:  James B. Richardson, Jr, Esquire
Russel] L. Bauknight
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July 18, 20” _c:rén o
. 2 2
A US MAIL -
Adele]. Pope, Esquire
1228 Walnut Strest
Ncwberry, South Carolma 29108 _ ” 7
Re:  Request Ior Documents under the South Carolma I‘reedom of
Information Act
. Dear Ms. Pop‘e,
" 1 am writing you in reference fo your June 30, 2011 South Carolina Freedom of
Information Act (FOILA) request for “The final and all drafts, sxgned and uns:gned of
the James Brown chacy Trust” (Yames Brown Trust).
Cravotie As you are aware, for FOIA purposes, the James Brown Trust isnota pubhc body as
defined in the South Carolina FOIA Statute. See S.C. Code Anun. § 33- 40-20(&)
GolmBS " Accordingly, your request for public records is improper. '
Grenzboro :
Groamilo Furthenmore, even in the event that such request were proper, the documents that you
have requeated are exempt from FOIA pursuant to S.C. Code Amn. § 30-4-40(2)(7) as
, "“"”‘_ -the FOIA request calls for the productxon of Attorney Work Product and Atromey _
Myl Boach Client Privileged Matmals related to ongomg hugauon
Please be advised that FOIA is not intended as a substitute for discovery and was not -
itended to provide procedures for obtaining information during litigation or to
benefit private litigents. Lominack v. Myers, 2002-CP32-1890 (Order of Judge
Westbraok, 11th Jud. Cir., 2002) (citing NLRB v. Seurs Roebuck & Co.; 421 V.S.
132, 144 n.10 (1975); U.S. v. Murdock, 548 F.21 599, 602 (Sth Cir. 1977) Fruehonf
- Corp. v. Thornton, 507 F.2d 1253 1255 (6th Cir. 1974)).
In the event that you continue to fle unnecessary discovery and/or FOIA reques;ts
please be advised that the Trust and Estale will have no other chonce than to file an
action againsl you for sbusc of process and ssnclions.
JTounses T
PO Drowor 2420 B DBICRGNCXIOREIUCT.COM
Culuntio, 86 20202  Mexson Pruc LLC
warw.rgxaenpsuel com

Atlerneys amt Cvnnsetqrq( Law
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Adele J. Pope, Esquire
July 15,2011
Page 2

Very truly yours,

NS

J. David Black
JDB/IGH

cc:  James B. Richardson, Jr., Bsquire
Russell L. Bauknight
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| STATE OF SOUTH CAROLINA‘_ -
' COUNTY OF NEWBERRY o
Adele J. Pope, CaseNo. - 11-CP-36:364
Plaintiff,
- V. .
MOTION OF ATTORNEY GENERAL

TO DISMISS AND
ALTERNATIVE MOTION TO STRIKE

Alan Wilson, in his capacity as
Attorney General of South Carolina and
James Brown Legacy Trust, by
Russell L. Bauknight, its Trustee,

"Defendants.

- Without waiving any jurisdictional or other defenses to this complaint, the Defendant Alan .,

IN THE COURT OF COMMON PLEAS -

~ Wilson, Attorney General moves for the dismissal of the Complaiht he;egn pursilant to Rules. o

12(b)(3and (8), SCRCP, in that, for reasons set forth below, venue is improper and another actior} is
pending between the same rparties for the same claim:
1. Venue is improper in that in related hngatxon, the Honorable Casey Manmng has

already determined that venue should be in Rlchland County because it is the pnn01pal place of

: admmxstration for the trusts at issue in that case which are also the subject of the instant suit.
. Bauknight, etc., McMaster in his capaczty as Attorney General erc et al . Pope and Buchanan ’
2010-CP-40-4900, November 8, 2010 (copy attached as Exhibit A only in suppon of 12(b)(3)'

| mo’aon). Further, even if, arguendo, the Bauknight Orderuwere not controllmg, under S.C. Code '

Ann., § 15-77-50 (1976), suits against officials of the State in their official capacities must be brought

in the circuit where such question, action or controversy shall arise, and the Complaint does not

allege a basis for venue in Newberry County. Venue shoulc"i‘be in Richland where'the other suit is

. pending.

000053



2. Another action is pending among the same parties as to the same or substantially the

same claim under Rule 12(b)(8). Bauknight, etc.,et al, supra. Althdﬁgh the ciaims in the complaints

- are not identical, that suit is the subj ect of a number of allegations in and a 1engtby exhibit to the

instant complaint. See, eg. Complaint at paragraphs, 7-11 and Exhibit D to Complaint (all references
to this exhibit are subject té Motion to Strike, infra). Moreover, the documents requééted in the
F reedom. of Information Act request of the Attorney General are the subject of pending Motions in
“case 4900. See, Exhibit D to Complaint, {2b; Attached Exhibit B, Motion to Compel, p. 3, {3, Jgne
7, 201 1 (attachmen’fs to Motion omitted); Attached Exhibit C, Moﬁén for _Probte.ctiVe Order and

including Exhibits D & E thereto (exhibits B & C (including Exhibits D & E) ai‘e attached in s{lpport

of only the Rule 12(b)(8) Motion). Plaintiff is essentially pursufng throﬁgh the iﬁs’gant suit the same o

discovery issues that are pending before the Court in Case 4900. Therefore, this case is_ subject to

dismissal under Rule 12(b)(8).

Subject to the Motion to Dismiss, the Attorney General moves to ‘stfike the Affidavit of

Plaintiff attached as Exhibit D to the Complaint. The affidavit includes statements that are not based
on personal knbwledgé, that are hearsay and / or that are irrelevant.
Respectfully submitted, .

ALAN WILSON
~ Attorney General
J.EMORY SMITH, JR. - °
- Assistant Deputy Attorney General
© Post Office Box 11549
Columbia, SC 29211
(803) 734-3680
e

(/ " ~—

| B
September 2,2011 ~ ATTORNEYS FOR THE ATTORNEY GENERAL -
2
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‘Rulé 11, SCRCP, statement:
Undersigned counsel affirms that consolation with counsel for Plaintiff as t‘oA the foregoing

Motion to Strike would serve no useful purpose and consultation as to the Motion to-Dismiss is not

required.
/ - :
September 2, 2011 ' ATTORNEY F OR THE ATTORNEY GENERAL

030055



In Support of Rule 12(b)(3) Motion
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal
Representative of the Estate of James Brown,
and on behalf of Henry Dargan McMaster, in
his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown,
individually and on behalf of her minor child,
James Brown II; Dary! J. Brown, individually
and on behalf of his minor child Janise
Vanisha Brown; Lindsey Delores Brown;
'Deanna J. Brown Thomas; Jason Brown-
Lewis; Yamma N, Brown, individeally and
on behalf of her minor children Sydney’
Lumar and Carrington Lumar; Tonya Brown;
Venisha Brown Larry Brown, and Terry
Brown

and

HENRY DARGAN MCMASTER, in his
capacity as Attorney General of the State of
South Carolina; TOMMIE RAE BROWN, .
individually and on behalf of her minor child,
JAMES BROWNIL DARYL J. BROWN, .
individually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY -
DELORES BROWN; DEANNAJ, BROWN
THOMAS; JASON BROWN-LEWIS;
YAMMA N. BROWN, individually and on
_ behalf of her minor children SYDNEY
LUMAR and CARRINGTON LUMAR;
TONYA BROWN; VENISHA BROWN,;
LARRY BROWN; and TERRY BROWN,

Plamtxffs
i Y.
Adele J. Pope and Robert L. Buchanan, Jr
: : Defeudants

FOR THE FIFTH JUDICIAL CIRCUIT

Civil Action No. 2010-CP-40-4900

ORDXER DENYING DEFENDAN’I
'MOTION TO CHANGE VENUE

IN THE COURT OF COMMON PLEAS

IZ 6 Wg 6~ AOMBIBZ

This matter came before the Court on August 30, 2010 for hearing on Defendants’ .

Motion to Change Venue from Richland County to Aiken County. Counsel for all parﬁ'cs were

uduuy

ST




present. Other motions in this case were also heard on August 30 axigi separate Orders will issuq:

with regard to those motions.
PROCEDURAL POSTURE

This is a judicial proceeding involving an irrevocable trust of James Brown dated August

1, 2000, as modified By a court-approved settlement agreement, whose sole, professional trustee

admlmsters the trust in Richland County, South Carolina. This irrevocable tmst is distinguishable
from the Estate of James Brown, the admmlstratmn of which is in the Aiken County Probate
Coutt. '

The complaint alleges causes of action for breach of ﬁducxary duty, breaah of trust, and

neghgenoe by former fiduciaries. Plaintiffs brought this actxon agamst Defcndants by way of a8

_Complamt filed May 19, 2010. Pursuant to Rule 8(a)(1), SCRCP, P]mntxffs-asserted that

Junsdmtmn was proper in the Richland County Probate Cout. Puxsuant to S C. Codc Ann, § 62- -

1-302(d) (1976, as amended), this matter was removed to the Court of Common Pleas of

* Richland County. Defendants filed 2 Motion to Change Venue fo Axken County.

FACTS

. The original estate plan of James Brown included a Last Will and Testament which

“pom—'ed. ov’cr". the buik of his estate to a separate, irrevoc;lbla trust k;own as the J ames Brown.
Irrevocable Trust that was created and funded on August 1, 2000.° The Jﬁmes Brown Irrevocéble "
Trust, by its terms, was fo be divided into the Brown Farmly Educaizonal Tmst and the James
" Brown “T feel Good”Trust after hlS death. ' : " , a
" After extensive litigation to determine the identification \:of bencﬁciar%es,’the c;wnership 9f -
| 'as»scts, and.t'he idantiﬁcatibn of fiduciaries, all beneficiaries of the estate and trust c;mc to a

global settlement and entered into 2 written settlement agreement. The Settlement Agreement is ’

20f6
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attached to the complamt as Exhllnt A The Settlement Agreement was approved by the
Honorable Doyet A. Early, IIL, on May 26, 2009, by an Ovdei Approvmg Settlement Agr eement, ;
which is attached to the complaint as Exhibit B. Pursuant to the Settlement Agreement, the
. estate plan of James Brown was i‘e\'ised to create a “Settlement Entity” in which are v.e.sted all
assets, including..all }oyalties, tangible and intangible property of James Brown. The order
provides that: “A charitable trusf substanﬁally similar to the August 1, 2000 In'ex;ocable Trust
(bereinafter the “Charitable 'I‘rust") shall be created and/or maintained and méu be valid aud
enforceable The order also affirmed the provision of the settlement agreement that a
professxonal fiduciary, Russell Bauknight, would repiace Buchman and Pope as ﬁducmnm of :

’

both the Bstate of James Brown and as trustees of the August 1, 2000 Irrevocable Trust of James
Broer . | ﬂ
Plamtxffs are all of the beneficiaries of the settlement trus’t mcludmg the South Carolmaé
| Attorney General. Defendants are fom1er ﬁducmnes of Brown’s eetate and tmst This su1t’
alleges mismanagement of the estate and trust by Defendants : B |
" By Order of the Honorable Doyet A. Early, TII, dated- May 26, 2009, Russell L
. Bauknight was named Trustee of the James Brown 2000 Irrevocable Trust and the James Brown
Legacy Trust as well as Personal Representauve of the Bstate of James Brown Management of
the trust estate has taken place exclusively at Baukrught’s ofﬁces at 1517 Gervaxs Street' |
| Cohlrnbla, South Carolina, where all of the trust assets and trust recozds are mamtamed Thxs .
' _oﬁieexslocated in Richland County, South Carolina. B A : .\ S
| ANALYSIS '

“The distinction between subject matter Junsdxctlon and venue is an lmportant one in (the

Jlaw, The terms ar¢ not synonymous. Subject matter Junsdmtxon is ‘the power to hcal and
3of6
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determine cases of the general class to which the proceedings in'qu_estion belong. ' On the ofher

hand, venue is the place or geographical location of trial.” Dove v, Gold Kist Inc, 314 S.C. 235,
237238, 442 SB.2d 598, 600 (1994) (interna! citations omitted). In South Carolina, venue )

refers to the county in which the action should be brought In re Asbestosis Cases, 276 S.C. 579,

581, 281 SiE2d 112, 115 (1981) (abrogated on other grounds by Whaley v. CSX Transp., Inc.,

362 S.C. 456 609 SE.2d 286 (2005)). The Def&ndants allege that subject matter jurisdiction is
- improper. They confuse subject matter jurisdiction and venue. Subject matter jurisdiction over
~ this suit Is properly laid in the Circuit Court, having beén originally filed in Probate Court and
then removed from the Probate Court. See Order for Removal of Iulfl 19, 2010. Dc.fen’dants aso -
contend that venue should be in Aiken County. Plaintiffs assert that Vemi‘e' should remain n
Richland County.
The South Carolina Trust Code has its own venue stz'itutc' for proceedings invdlving
‘ trusts: V ‘
~-Except as otherwxse prowded in subsectxon (b), venue for a judicial
proceeding involving a trust is in the county of this State in ‘which
the trust’s principal place of administration is or will be located
and, if the trust is created by will and the estate is not yet closed, in
the county in which the decedent’s estate is being adm.lmstered ‘
S.C. Code Ann § 62-7-204(a) (1976, as amendcd) {emphasis added) ‘As shown above, James -‘
Brown did not have e testamentary trust created under his will, but rathe:c an mter vivos trust o -

the last phrase about the county in n which the estate s admunstercd is mapphcable Courts must

tum (o a separate sect]on of the Trust Code to determine what constltutes 3 trust’s ‘prmmpal

place of administration™

'UDXCSS otherwise designated by the terms'of a lrust lhe prmmpal
place of administration of a trust is the trustee’s usual place of
business where the records pertaining to the trust are kept or
at the trustee’s re.udence ifhe has no such place of busmess

4 0f6




'S.C. Code Amn. § 62-7-108(z) (1976, as amended) (empbasis added). The statuto designates the o
| &ustee’s place of business, that is, the place where ihe recordsﬁ are kept, nﬁt the cdunty of lhc-
trust settlor’s residence or th; county of residence of the trust beneficiaries, for a very pvractical
reason. It is necessary for the courts in the place where the trust records are kept and the trust
assets are held to deal with trust litigation. In‘ the case at bar, the records of the irnst are
voluminous and occupy hﬁndreds of bankers boxes. |

The professional ﬁuﬁee in this matter is Russell L. Bauknight. M. Bauknight's usual
place of business is at hisAaccounﬁng firm, Bauknight Pief;ras & Stormer, P.A., located at 1517
Gervais Street, Columbia, South Carolina 29201, ‘The reéords pcrtaining ’;o the tmst aré kept at
this location, wluch is in Richland County, South Carolina. Further thc trust agreement ztself |
does not designate a different prmcxpa] place of administration. | o

Based on Secuons 108(3) and 204(a) of the Trust Codc, venue is proper in Rxchland .
" County. Bven if this Court were to c}etmmme that venne might be proper in elﬂ}gr R.lchlanq or ,
Aﬂ(en Counﬁ&é, .which it does not, the pommencement of ’\this préceédi;xg in‘ Richland Coﬁnty
prior to any filing in Aiken establishes proper venue in Richla.nd éounty. See S.C, Code Amn. §
62-7-204(0) (1976 as amcnded) Tlus Court notes that the prior trustees, Pope and Buchanan,
‘also administered the Ir:evocab]e Trust in Richland County, as the Angust 10, 2007 order of
Judge Eariy directed the frust rccqrds to be delivered to 1218 ,'I‘aylori Strcet ;n-Columbm,_ whxch: )
was Pope’s office. | | . ‘ “ ~

Defendants atgue that thé matters raised in the coniplaiﬂt relate to an action p1£vi0}isl}
filed in‘Aiken County. This Court disagrees. The complaint alleges:‘causes o(f actionlwhich are
¢omp1§tcly’distirict from the prior estate ﬁtigaﬁon anlc;ng the b;neiﬁciam‘es and the former

personal representatives of mebestaﬂs'. Section 62-7-201(b) of the South Carolina Trust Code

50f6
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pfévidcs tﬁat f;{a] pro'cet-é.dihg: under this séction d;éé .Anqt. result in f:éhthlﬁing supervisory ,,
proceedings.” This trust litigation against the former trusteeé is 1mn‘=,latebd to _thc:prior litigation Yl :
involving James Brown’s estate or trust. |
CONCLUSION
Vcrm'g is proper in Richland County because if is the princ;ipal place of administration for
the trusts at issue in this Litigation. Even if venue were also proper in Aiken County, 'ﬂJc initial
commencement of this action in Richland County requires that venue ‘remain in Richlat.nd |
Céuﬁty. 7
IT IS THEREFORE ORDERED THAT Defendants” Mo;ioi; to Chaﬁgé Venuc is

DENIED.

The P.(onorable L. (g'asey Mannmg
Circuit Judge

Slgned this CX day of W 2010

at Columbia, South Carolina. -
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In Support of Rule 12(b)(8) Motion
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s STATEOF SOUTH CAROLINA

) COUNTY OF RICHLAND

RUSSELL L BAUKNIGHT as Trustee of
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal
Representative of the Esate of James Brown
and on behalf of Henry Dargan McMaster, in
his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown,
individualty and on behalf of her minor child,
James Brown II; Daryl! J. Brown, individually
and on behalf of his minor child Janise
Vanisha Brown; Lindsey Delores Brown;
Deanna J. Brown Thomas; Jason Brown-
Lewis; Yamma N. Brown, md:vudualiy and
on behalf of her minor children, Sydney
Lumar, Carrington Lumar, and Tonya Brown:;

~ Venisha Brown; Larry Brown and Terry
Brown

and

HENRY DARGAN MCMASTER, in his
capacity as Attorney General of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,
JAMES BROWN II; DARYL J. BROWN,
individually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY
. DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN - LEWIS:
YAMMA N. BROWN, individually and .on
behalf of her minor children, SYDNEY
LUMAR, CARRINGTON LUMAR, and
TONYA BROWN; VENISHA BROWN:
LARRY BROWN and TERRY BROWN,
. - Plaintiffs.

V. .
Adele J. Pope and Robert L. Buchanan, Jr.,

Defendants

IN THE COURT OF COMMON PLEAS

Case No. 2010- CP-40-4900

/MOTION TO COMPEL
_ DISCOVERY.
(Requests for Production of Documents)

)
).
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

TO: PLAINTIFFS RUSSELL L. BAUKNIGHT, AS TRUSTEE OF THE JAMES BROWN
2000 IRREVOCABLE TRUST AND THE JAMES BROWN LEGACY TRUST, AS .
. PERSONAL REPRESENTAT[VE OF THE ESTATE OF JAMES BROWN AND ON

0.0064



- BR_OWN;"EKRRY"BROWNW;”"TERRYBROWN; TOMMIE RAE BROWN; DEANNA J.
. _BROWN THOMAS AND YAMMA N. BROWN AND THEIR COUNSEL,

- YOU WILL PLEASE TAKE NOTICE that ten (1 0) days after servrce hereof or as

.soon thereafter as counsel may be heard, Defendant Adele J. Pope, through her |
undersigned counsel will move, pursuant to Rule 37, SCRCP, and all applicable South
Carolina Rules of Civil Procedure for an order compelling the above-named Piamtlffs to
respond to Defendant Adele J. Pope's First Set of Continding Reouests for'