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STATEMENT OF ISSUES ON APPEAL

I. THE LOWER COURT ERRED IN GRANTING A DIRECTED
VERDICT FOR RESPONDENT PMPA AND IN FAILING TO
GRANT INJUNCTIVE RELIEF TO APPELLANT OIEN WHERE
ITS AMENDED ORDER FAILED TO PROPERLY APPLY THE
HOLDING IN SOUTHERN DEVELOPMENT AND TO FIND
THAT RESPONDENT PMPA VIOLATED THE APPLICABLE
INDUSTRY STANDARD FOR ROUTE SELECTION

A. The Lower Court Failed To Appreciate That The Route Selection
Requirements Of Southern Development And The Applicable
Industry Standard Were Violated by PMPA

B. The Record Shows That PMPA Did Not Understand
What It Was Required To Do and Failed To Conduct
the Alternate Route Analyses Required.

C. It Was Reversible Error For The Lower Court To Grant PMPA’s
Motion for Directed Verdict

I[I. THE LOWER COURT MADE ERRONEOQOUS FINDINGS OF
FACT AND CONCLUSIONS OF LAW WHICH WERE
CONTRARY TO THE RECORD AND WHICH DISREGARDED
OR MISINTERPRETED THE HOLDING IN SOUTHERN
DEVELOPMENT.

A. The Court Erred In Its Finding No. 17 (Amended Order) In
Ruling That “Because Oien Restricted Access To The Property
That Neither PMPA Nor Newberry Completed The Southern
Route Engineering Plan,” As This Finding Is Not Supported
In The Record.

B. The Court Erred In Its Finding No. 26 Which Stated That
“Transmission Lines Should Be Constructed As Nearly
Straight As Practicable” Because That Statement Relies
On A 65 Year Old Case Which Was Overruled By
Southern Development.

C. The Lower Court Erred In Making Its Finding No. 29 To
The Effect That “There Is No Legal Requirement For PMPA
To Conform To The Standard Created By Mr. Rogers Which
Involves Numerous Written And Detailed Alternate Route
Studies” Where The Record Does Not Support Such Finding.



. The Court Erred In The Last Sentence Of Finding No. 29

In Finding That Mr. Rogers “Admitted” That If PMPA Had
Considered The Southern Development Factors It Had Not
Abused Its Discretion Even If No Written Studies Were
Performed Where The Record Reflects Rogers Said To Do A
Route Analysis “Mentally” Without A Writing In Support Was
“Not Probable” And That PMPA Had Not Followed The
Industry Standard.

. The Court’s Finding No. 32 Is Not Supported By The Evidence.
Finding No. 32 States That The Plaintiff Brought This Action
Not For A Legitimate Purpose But In An Attempt To Reroute
The Transmission Line Off The Oiens’ Property.

. The Court Erred In Making Finding No. 35 About The Oiens’
“Intent,” As There Is No Evidence Of Oiens’ Intent Other
Than To Challenge PMPA Based On The Holding Of Southern

Development.

The Court Erred In Finding Nos. 37 And 38 Which Assert That
The Oiens Are Trying To “Force” PMPA To Relocate The Line
For Other Than Legitimate Legal Reasons Which Findings Are
Not Supported By The Record.



STATEMENT OF THE CASE

In this appeal, plaintiff-appellant Oien Family Investments, LLC (“Oien” or
“Appellant”), seeks reversal of the Amended Order of the Circuit Court which denied the
injunctive relief sought in the Complaint under S.C. Code §28-2-470 and granted
PMPA’s motion for directed verdict. Appellant’s position was based on respondent
PMPA’s failure to perform the objective route analysis set forth in Southern

Development v. S.C. Public Service Authority, 305 S.C. 507, 409 S.E. 2d 428 (Ct. App.

1991), aff’d as modified 311 S.C. 29, 426 S.E. 2d 748 (1993).

The PMPA (“PMPA” or “Respondent”) notice of condemnation was served on
the appellant on or about February 9, 2015. The notice concerned the location of an
electric transmission line across appellant’s property. Thereafter, appellant timely filed
and served its Summons and Complaint dated March 6, 2015, challenging PMPA’s right
to take its chosen route through the middle of appellant’s property rather than along the
southern border of appellant’s property. The Complaint sought an injunction against
- Respondent. The Answer and Counterclaim of respondent PMPA were filed on or about
March 23, 2015. The Answer asserted that the chosen route, a straight line bisecting the
'Oien property, was the appropriate route and the only viable alter\nativev for PMPA. It
denied the allegations of the Complaint an;i asserted a counterclaim for attorney’s fees.

Appellant Oiens’ Reply was timely filed and served on or about April 9, 2015. It
denied the counterclaim and asserted the defense of unclean hands as to PMPA’s

conduct.



Discovery was conducted, including production of the entire PMPA file, as well
as the depositions of the parties, witnesses for the parties, and that of the Oiens’ two
expert witnesses.

The trial of the case was conducted by the Honorable R. Lawton Mclntosh,
Circuit Judge, on March 28 and 29, 2016. All of Appellant’s trial exhibits (Nos. 1-43)
were admitted into evidence Witﬁout objection of counsel for respondent PMPA. (R. p.
290, lines 8-23). The court took testimony from witnesses of both parties. The lower
court on April 27, 2016, issued its Order, submitted as a proposed Order by PMPA,
* which denied relief to appellant and granted a directed verdict fot PMPA. Appellant filed
a motion for reconsideration and motion to alter or amend on May 6, 2016. The Court
issued an Amended Order dated May 9, 2016. (R. p. 16-26). It also found that the most
feasible roﬁte for the transmission line was throught the middle of the Oien property. On
May 17, 2016, Appellant Oien filed its motion for reconsideration and motion to alter or
amend the Amended Order. (R. p. 99-115). In its Form 4 Orders dated May 16, 2016,
and May 17, 2016, the lower court denied.the motions to reconsider. (R. p. 27-28; R. p.
29-30). .

The motion to reconsider the Amended Order wz;ls premised on the fact that
- Respondent PMPA’s chosen route was arbitrary; PMPA failed to employ an objective
comparative route analysis; PMPA made a route decision through the middle of the Oien.
property without properly assessing the costs to acquire the land and the construction
costs of both its chosen middle route and the southern route requested by appellant Oien;
PMPA determined incorrectly that the land acquisition costs were identical on all 15

properties through which the PMPA transmission land crossed; PMPA failed to adhere to



the transmission industry standard for route selection identified without contradiction by
appellant’s expert Rogers; and, PMPA purported to have done a “mental” route selection
process but produced no note or document reflecting any comparative-route analysis, and

there was no factual basis to support the determination — all in contravention to the

holding of the Supreme Court in Southern Development v. S.C. Public Service Authority,
305 S.C. 507, 409 S.E. 2d 428 (Ct. App. 1991), aff’d as modified, 311 S.C. 29, 426 S.E.
2d 748 (1993). As set forth in Appellant’s motion to reconsider, had PMPA performed a

comparative route analysis consistent with Southern Development and as identified by

Appellant’s expert, it would have concluded that the southern route requested by
Appellant, based on all the applicable factors, was the preferred route.

On May 18, 2016, appellant filed its Notice of Appeal, as well as its
petition/motion for Enforcement of Statutory Automatic S;ay, Injunction and/or
Supersedes. On May 18, 2016, the Court of Appeals issued its Order, by Judge Stephanie
McDonald, granting appellant’s Motion for Stay, Injunction, and/or Supersedes. (R. pp.
31-32).

Responded filed a motion to lift the stay or require bond on May 20, 2016.
Appellant filed a Return in Opposition to that motion on May 31, 2016. The Court of
Appeals granted respondent’s motion to lift the stay on October 18, 2016. (R. p. 31).
Appellant on October 20, 2016, filed its motion to reconsider that Order and a

memorandum in support of same. (R. pp. 99-115).



STATEMENT OF FACTS.

A. Background

Oien Family Investments, LLC, which was created by Lynn and June Oien,
owns 116 acres in Newberry County. The property was purchased in June 2005 for the
construction of Mr. & Mrs. Oien’s retirement home. (R. p. 256, lines 3-25; R. p. 285,
lines 2-7). The per acre purchase price was approximately $3,500. (R. p. 285, lines 2-7).

The Oiens had been looking for retirement estate property and Mr. Oien described
the 116-acre tract “almost like a plantation™; it was very pristine, secluded, yet close to
the city, the hospital, and three miles from downtown Newberry. After purchasing the
property, he made substantial improvements to the property such as constructing a 7,000
square foot shqp building.to house his equipment (track hoes, tractors, mowers, etc.). He
spent $160,000 in the construction of this building and the installation of a well and
septic tank. He also constructed roads and prepared his retirement home site by clearing
the timber and grading the property himself. (R. p. 256, line 24 — p. 258, line 13).

Mr. Oien entered a contract for a large. log home in 2008. (R. p- 259, lines 5-23;
R. p. 261, lines 1-22; R. 276, lines 11-24; R. p. 653-656). The contract was for
~materials in the total amount of $600,000. The construction costs on this home, including
labor, was between $900,000 to $1,000,000. He paid $78,588 in September 2008 for the
plans fof this homé ;md the down payment on the materials. (R. p. 259, lines 10-23; R. p.
654). Because 2008 was a bad economic year, he could not carry through with the
contract then, but hé obtained an extension and the contract is still valid. (R. p. 259, lines

10-12; R. p. 261, lines 1-2).



B. PMPA Actions (2013 Through Service
of Notice of Condemnation on 2/9/2015)

PMPA is a joint agency formed by ten municipal electric utilities in the upstate of
South Carolina. PMPA provides wholesale electric services to its members. (R. p. 154,
- lines 12-17). PMPA has the power of eminent domain, and its assignment was to plan,
design, select the route, and i)uild the transmission line. The City of Newberry (“City”) is
a member of PMPA, and it arranged with PMPA for the installation of a new substation
-near the Kraft Food plant for the electric needs of the City, includingl Kraft Food. (R. p.
154, lines 12-17; R. p. 156, lines 12-17).
The Oiens never received a notification or letter from PMPA about the project.
The first they heard about the project is when they got an email from Misty West, a
developer, dated February 25, 2013, to say that she heard that there was going to be a line
through their property and her email recited that “there is no way you would willingly
give an easement to cut your property in half.” (R. p. 162, lines 11-17; R. p. 269, lines 1-
4; R. p. 700-702). Attached to the email was Ms. West’s drawing of a suggested southern
route along their property. (R. p. 272, lines 14-17; R. p. 702). The Oiens assumed that
someone from PMPA would be contacting them, but that never happened. PMPA never
called or wrote Mr. Oien. (R. p. 280, lines 11-18; R.p. 515, lines 16-23). To that point,
Mr. Oien was never briefed by the city or PMPA about what their intentions were.
Ultimately, he found PMPA people on his property in the summer of 2013. (R. p. 296,
lines 5-17). After that,‘ he insisted on a meeting and the City gave him one in September
2013. He attended the meeting with his wife and forester Paul Major. He expressed to

the City then that a route along his southern boundary was preferable because it was far



away from the home site, would not be visible from the home site, whereas, the middle
route went right through the center of the property. (R. p. 273, lines 22-25). However,
the City only wanted to talk about the middle route. (R. p. 273, line 22 — R. p. 275, line
4).

When Oien finally saw the middle route proposed by PMPA in the summer of
2013, he saw that the line went right through the center of the property, approximately
250 to 300 feet from the home site, and he was told that the transmission lines would 80
to 90 feet high. Mr. Oien was very unhappy about the route selected by PMPA because
he had already invested significant time and money on his home site, substantial monies
that he was going to invest to consummate his home site. (R. p. 259, line 2 — R. p. 261,
line 2).

PMPA agreed to a meeting with Mr. Oien which was held at City Hall on
November 26, 2013. At that meeting, the only meeting PMPA had with the Oiens (R. p.
181, line 3 — R. p. 182, line 3; R. p. 206, lines 18-19; R. p. 273, lines 1-4; R. p. 275, lines
5-23; R. p. 280, line 8 — R. p. 281, line 15; R. p. 287, lines 9-25; R. p. 332, line 11 —R. p.
333, line 18), Mr. Oien made it clear that he wanted the southern route. (R. p. 183, lines
11-16; R. p. 273, line 18 — R. p. 274, line 17; R. p. 275, lines 1-16; R. p. 279, lines 15-
17; R. p. 280, line 11 — R. p. 281, line 15; R. p. 288, lines 4-.20; R. p. 314, lines 12-17)."
PMPA asked if he would consider the middle route. He reluctantly said that he would,
but had a number of questions about that route. PMPA informed him that they would
need to do a survey in order to answer these questions, and he gave permission to do that.

(R. p. 283, lines 1-11). At the November 26, 2013, meeting Oien had his house plans



with him to show them why the middle route was so problematic, but PMPA did not want
to review them. (R. p. 287, lines 1-13).

After that meeting, months went by, and in March 2014 PMPA drew the middle
route and sent it to Mr. Oien. The Oiens again expressed in March 2014 that they
continued to believe the southern route was more practical for all concerned. However,
they got no response from PMPA until August 2014 when PMPA sent the Oiens a right
of way agreement describing the middle route. The Oiens rejected this agreement. (R. p.
289, lines 3-16). PMPA has never furnished any analysis, figures, or comparisons
between the two routes that explained the basis for its rejection of the southern route. (R.
p. 183, line 17 —R. p. 184, 1. 5; R. p. 212, lines 5-24; R. p. 214, lines 5-8; R. p. 243, lines"
15-21; R. p. 334, lines 14-24; R. p. 512, line 3 — R. p. 513, line 11).

The transmission line which is the subject of this action is the first transmission
project ever undertaken by PMPA in Newberry County ‘(R. p.- 169, lines 12-14), and the
City has never been involved with a transmission line project prior to this one. (R. p.
244, line 24 — R. p. 245, line 1). The transmission poles are to be 80’ to 100° high. (R. p.v
278, lines 10-13). The proposed line runs for 2.1 miles through 15 separate properties,
from the power source at the Duke transmission line (which runs north-south for a
distance of 1,500 feet through the Oien property) to a substation beside the Kraft Foods
plant (R. p. 380, lines 3-19). |

Mike Frazier is the Director of Engineering for PMPA, and he and General
Manager Coleman Smoak made the final decisions regarding the transmission line and its
route. (R. p. 169, line 24 — R. p. 170, line 3). PMPA had only done five previous

transmission lines. Mr. Frazier had never heard of an alternate route analysis. (R. p. 183,



line 17 — R. p. 184, line 5). He said that PMPA had no guidelines referring to
consideration of alternate routes. (R. p. 185, lines 7-12). He said this is because PMPA
“only builds short lines.” (R. p. 185, lines 7-10). Be it a short or long line, Frazier
agregd that the affect on the landowner is the same whether PMPA or SCE&G is building
the transmission line. (R. p. 185, lines 13-15).

Frazier never met with the Oiens until they reqﬁested a meeting in November
2013. He also admitted that he had never had a discussion with the Oiens about their
plans for the property, even though he is the one that made the routing decision. (R. p.
195, lines 17-23). Frazier indicated that even though it was his job to make the selection
of routes, he went with his engineer’s recommendations and did no analyses himself. (R.
p. 196, lines 17-23).

Mr. Frazier only became aware through discussions with the City of Newberry
that the Oiens wanted the line to run on the southern route of their property line. (R. p.
183, lines 11-16; R. p. 273, line 19 — R. p. 274, line 17; R. p. 275, lines 1-16; R. p. 279,
lines 15-17; R. p. 281, lines 13-15; R. p. 288, lines 4-15; R. p. 314, lines 12-17). Frazier
said that there was no engineering ever done to see what the construction costs would be
on the southern route. (R. p. 211, lines 4-21). He also said that he had seen nothing in
writing that confirmed that there was anything unsuitable about the southern route. (R. p.
189, lines 20-23). Further, he had seen nothing in writing about what the increased costs,
if any, would be for the southern route. (R. p. 189, line 24 — R. p. 190, line 1). Mr.
Frazier never knew that the Oiens had spent substantial monies clearing the home site,
building a well on the home site, installing underground electric power, and had made a

down payment for the materials on the home. (R. p. 188, lines 3-24). He acknowledged



that he only learned in discovery that the plans that the Oiens had were not just an
aspiration, but that they had a contractual commitrﬁent. (R. p. 247, line 5 —R. p. 248, line
4).

Frazier identified the fact that PMPA approved the line in February 2013 at a time
when no one from PMPA had physically inspected the properties along the route. (R. p.
212,1. 15— R. p. 213, 1. 6). He indicated the routing of the line at that point waé based
strictly on a review of a Google Earth map and GIS maps. (R. p. 243, lines 2-19). He
admitted that in February 2013 there was no analysis made for any réuting along the Oien
property—middle, southern, or otherwise. (R. p. 243, lines 15-21). Mr. Frazier
acknowledged that PMPA never considered the total cost of the middle route versus the
total cost of thé southern route. (R. p. 214, lines 5-8). He admitted that it was feasible to
use the southern route and that the southern route would be less likely to be seen from the
Oien’s home site. (R. p. 190, lines 2-17; R. p. 248, lines 22-24).

PMPA decided in early 2013 to do this transmission project. It sent no public
notice of its plan. (R. p. 159, line 23 — R. p. 160, line 4). It did not write ahy affected
landowners. (R. p.l 21, lines 3-6; R.- p. 268, line ¥6 — R. p. 269, line 15; R. p. 280, lines
11-21; R. p. 515, lines 16-18). PMPA'’S position was that it asked the City of Newberry
to contact the landowners about the PMPA project. Not a single city employee, including
the City Utilities Director, had any prior experience with a transmission line project. (R.
p. 244, line 24 — R. p. 245, line 1). PMPA did not train the City employees for their task.
(R. p. 206, lines 21-24). In fact, Mr. Frazier, as PMPA’s transmission director, had no
knowledge of, or prior experience with, route selection criteria. (R. p. 191, lines 2-7; R.

213, lines 11-14). He had never heard of the requirements of Southern Development and




had never seen a route selection analysis comparing the relevant factors for alternate
routes. (R. p. 191, lines 2-7; R. p. 213, lines 4-14).

The PMPA report of February 28, 2013, selecting the route, was issued before any
notice went out to any landowner affected by the transmission route. (R. p. 212, line 25 —
R. p. 213, line 5). While PMPA’s tentative report (R. p. 737), listed several factors
(environmental impact, land use, impact to individual landowners, costs for the route, and
‘visual impact), the report contains no specific reference to how these factors were
considered. The PMPA report was based on only two resources: Google Earth and
Newberry Céunty GIS maps (R. p. 479, lines 13-18; R. p. 546, lines 2-5), and was
submitted prior to PMPA talking to any landowner or visiting any landowner’s property.
(T. p. 515, lines 16-18; R. p. 212, line 25 — R. p. 213, line 5). PMPA proposed no
subsequent report which contained any c;omparative analysis for any of the alternate
routes. (T. p. 546, lines 2-5). Plaintiff’s expert Bill Rogers testified that because this
temporary report was prepared without any site visits, PMPA’s process of route selection
did not meet the standards of the industry and was arbitrary and capricious. (R. p. 796).

PMPA during 2013 also drew northern and southern routes across the Oién
property. Because the northern route was too close to the home site of the Oiens and
because PMPA did not want the northern route, it was rejected by all parties. (R. p. 168,
lines 9-16; R. p. 372, lines 3-5). PMPA preferred the middle route because it was a
straight line through the Oiens’ property. (R. p. 191, lines 12-17; R. p. 483, lines 21-24;
R. p. 519, lines 15-23). Despite the Oiens’ objections and despite its having taken steps
to actually draw other routes through their property, PMPA never provided any route

justifications . to plaintiff or conducted any comparative analysis of the middle or the

10



southern routes. (R. p. 183, line 17 — R. p. 184, line 5; R. p. 212, lines 5-14; R. p. 214,
lines 5-8; R. p. 243, lines 15-21).

Mr. Frazier testified that he relied on PMPA’s consulting engineer, Alan Cobb
from Charlotte, North Carolina, on whom Mr. Frazier relied as to routing issues. (R. p.
169, line 15 — R. p. 170, line 3). Cobb testified that his report of February 28, 2013, to
PMPA was based on maps and that he had no notes about the cost of the middle route or
any alternate routes. (R. p. 512, line 3 — R. p. 513, line 11). He perfbrmed no
comparative alternate route analysis. (R. p. 512, line 3 — R. p 513, line 11; R. p. 211,
lines 14-24). Instead, he described his effort as a “mental” analysis. (R. p. 513, lines 12-
23). As was the case with Mr. Frazier, Mr. Cobb had never heard of the Southern
Development case and had never met with the Oiens, stating it was not his job to do so.
(R. p. 515, lines 16-18).

. He was unaware of the Oiens’ home site plans. (R. p. 517, lines 6-8). Mr. Cobb
acknowledged that aesthetics are very important to a landowner. He conceded that the
southern route was more aesthetically pleasing. (R. p. 524, liné 25 — R. p. 525, line 4).
While he admitted that there was nothing unusual about coﬁsidering alternate routes on
the property of every landowner affected by a transmission line project (R. p. 516, lines
2-5), Cobb was unaware how many poles would have been placed on the southern route
because he never considered or analyzed it. He could not quantify what the construction
costs were on the southern route, just that they were “more expensive.” (R. p. 524, lines

14-21).

11



C. Appellant’s Appraisal and Transmission Right of Way Experts

Appellant Oien presented the testimony of its appraiser/forester, Paul Méjor, and
its transmission right of way expert, Bill Rogers. Both were qualified as experts by the
lower court. Major testified as a fact witness as well as an expert. He accompanied the
Oiens to their meeting with the City of Newberry in September 2013 and March 14,
2014, and to their meeting with PMPA on November 26, 2013. (R. p. 331, line 18 —R. p.
334, line 5).

Major was the Oiens’ forester before the transmission line project. (R. p. 319,
lines 5-19). He described the property as “unique;’ and beautiful because of the mixed
pine/hardwood trees, the pond and the fact that the property is both quiet and remote (at
the edge of a public road; no through-traffic and no adjoining roads), yet close to -
‘amenities, such as shopping, medical care and entertainment. (R. p. 320, lines 4-17).
The Oiens paid $3,500 per acre in 2005 which, Major explained, was top dollar at that
time. (R. p. 320, lines 18-23). |

Major’s opinion as an appraiser was that the middle route selected by PMPA, due
to its proximity to the home site, would cause damage to the value of the remaining
acreage (112 acres of the total acreage of 116 acres). He identified that the highest and
best use of the property was as a high-end rural residential estate (R. p. 806) which had a
present value of $5,200 per écre. Major said that the middle route would cause damage
to the. remainder in the range of 10% to 50%. Thus, 15% damage would create remainder
damages of $87,000, and 20% would create damages of $116,000. (R. p. 329, lines 7-13;

R. p. 340, line 14 — R. p. 341, line 7).
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Major’s opinion as to the southern route was that there would be no damage to the
remainder caused by the southern route because one would be unable to see the line from
the Oien home site. (R. p. 330, lines 7-17; R. p. 331, lines 3-14). He testified that the
current fair market value of the proberty is $603,000 and that the property, assuming the
middle route right of way is installed, would instead have a fair market value of
$380,000, causing damages of $223,000. (R. p. 340, lines 5-13).

It was his opinion that no rational buyer would build a 9,000-square foot home
overlooking a power line. (R. p. 353, lines 14-25). He further stated that in his opinion
there would not be a buyer of the property at $5,2()0 per acre because the middle route
would cause the property to lose its uniqueness and its highest and best use as a high-end
residential site. (R. p. 356, lines 3-13; R. p. 357, lines 2-16).

Bill Rogers testified as an expert in the process of right of way acquisition in
condemnation cases. (R. p. 366, lines 5-25). Rogers had jﬁst retired iﬁ early 2016 from
Central Electric Power Cooperative where he served as Manager of Right of Way
Services. His career in right‘of way acquisitions and appraisals began in 1970 for
Georgia Power Company. Mr. Rogers has also served as president of William Rogers
Company since 1990, performing contract right of way acquisition services for such
clients as Duke Power, Carolina Power & Light, Progress Energy, and'SCE&G. (R. p.
367, lines 2-7). Mr. Rogers was also an activé senior member of the International Right
of Way Association, which is the premier association for transmission right of way

agents L

! Mr. Rogers became further familiar with alternate route analysis through his association with this
group. (R. p. 367, lines 7-15).
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When the decision of our Supreme Court was handed down in Southern

Development v. SC Public Service Authority in 1993, Mr. Rogers was employed at

Central Electric. He was asked by Central’s corporate counsel to develop a written
procedure for Central Electric to utilize for alternate route cost studies in the route
selection process.b (R. p. 362, lines 7-19). Mr. Rogers said that Central Electric and all
other electric utilitiés in Séuth Carolina take the power of eminent domain seriously and
that it is important for there to be “proper documentation, open to the public about what
you’re doing, why you’re doing it, and how you’re doing it.” (R. p. 363, lines 1-5).

Rogers confirmed that after the Southern Development case, Central and other

transmiésion companies deve_loped protocols for alternate route selection, including
assessing the cost to acquire the right of way on alternate routes based.on land use and
other factors. (R. p. 363, lines 6-19).

Mr. Rogers explained the route selection and analysis process following Southern
Development. He identified that once an initial draft of a route across a landowner’s
property is chosen, Central and other companies for whom he has worked are tasked with
" notifying property owners (R. p. 364, lines 8-24) in writing about what the condemning
authority is doing, what the project is about, and that the condemning authority is willing
to meet with the landowners. (R. p. 365, lines 3-12). He said that then a visit with the
property owner on the property is arranged. He indicated that the condemning authority
needs to find out from that owner the use of the property and what problems the planned
route may cause. (R. p. 364, lines 8-24).

Rogers pointed out that alternate route studies are done to show the pﬁblic that an

authority has done its due diligence and that it has not been arbitrary but rather objective
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in the selection of routes. (R. p. 368, line 18 — R. p. 369, line 13). He pointed out that the
industry standard was to take alternate route cost studieé on every tract and that you have
to have an estimate of the costs to acquire the property. (R. p. 369, lines 5-20).
According to the industry standard identified by Rogers, the information developed in a
proper written route study gives the decision maker or committee the information on
which to base a decision about de\teloping the preferred route. (R. p. 369, line 8 — R. p.
370, line 1).

Rogers also said that, in his experience as an acquisition agent for many years, if a
route goes through the middle of a landowner’s property, the condemning authority will
pay a lot more for that property than if they go along property lines. (R. p. 370, lines 4-

15). He commented that there had been studies showing that damage to the remalnder of

such properties can range anywhere from 10% to 35%. (R. p. 371, lines 5-15).

Mr. Rogers identified that he had reviewed the entire file of PMPA in the case and
that he had also reviewed the depOsitions.of PMPA officials Smoak and Frazier, as well
as their consulting engineer, Alan Cobb. (R. p. 365, lines 13-23). He also reviewed the
preliminary report submitted by Cobb in 2013 (R. p. 735-741; R. p. 367, line 22 —~ R. p
368, line 4) and observed that there were no alternate route studies accompanying that
document. He commented that the study was done before anyone at PMPA had been on
the properties and before the landowners had been contacted. |

Prior to his study, Mr. Rogers interviewed the landowner who told him about his
concerns and his preference for the southern rt>ute. (R. p. 372, lines 1-3). Rogers pointed
out that you cannot do a tational alternate route study without physically going on the

property. (R. p. 372, lines 16-25). Rogers commented that when he went to the Oien
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property, he found it to be a beautifully well-maintained piece of property and that its
usage was clearly as a residential estate. (R. p. 373, lines 15-23). He said that his site
visit reflected that a lot of preliminary work had been done (underground utilities to the
home site, a large equipment shed, etc.) and that significant improvements had been made

by the Oiens. (R. p. 374, line 11 —R. p. 375, line 8).

Rogers testified that Southern Development required an estimate of total costs
which would include iand acquisition costs and construction costs and that the PMPA
depositions and documents did not indicate any estimated total costs had been prepared
for any of the three routes on the Oien property. (R. p. 379, line 4 — R. p. 380, line 19).
He noted that the tie line of the transmission right of way extends 2.1 miles with
~ approximately 26 acres in it and that PMPA assigned a value of $5,000 per abre for the
entire line for acquisition costs. (R. p. 380, lines 3-19; R. p. 739).

| Rogers then set out to do an alternate route study of the northern route, the middle
route, and the southern route which had originally been drawn by PMPA in 2013. (R. p.
377, lines 10-24; R. pp. 721-722). Rogers emphasized that the other utility companies in |
South Carolina, like SCE&G, Duke, and Progress Energy, do alternate route studies that
include costs to acquire and that their studies are very similar to the one he i)repared for
the Oien case and use the same factors that he considered (R. p. 3.79, lines 1-19).

Rogers then testified about the costs to aéquire the middle route and the southern
route. The middle route is 3.95 acres and is 2,200 feet long. Per Major’s report, damage
to the remainder was at $182,960, assuming a 15% damage to the remainder which

Rogers felt was conservative. (R. p. 393, lines 6-15).
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He noted the southern route is 3,200 feet and consists of 5.51 acres. He said there
is no damage to the reminder using the southern route, and the landowner is not asking
for any. (R. p. 397, lines 10-17). By comparison, the cost to acquire the middle route is
$71,000 higher than the southern route. (R. p. 786-797).

The “total estimated costs,” including construction, engineering and right of way
are higher on the middle route than the southern. The total estimated costs fdr the
southern route were $292,700, whereas, the total estimated costs for the middle route
were $364,200, making the southern route over $70,000 less expensive than the middle-

route. (R. p. 794). Moreover, Rogers identified that his analysis showed that the
southern route was preferable to the middle route in terms of cost, tap access, aesthetics,

and structures. (R. p. 795).
‘Mr. Rogers’ detailed report was offered into evidence without objection. (R. p.

786-797; R. p. 378, line 17 — R. p. 379, line 2).

STANDARDS OF REVIEW

On review of an order granting a directed verdict, the evidence and all reasonable

inferences therefrom must be viewed in the light most favorable to the party against whom the

verdict was directed. Jones v. Ridgely Communications, Inc., 304 S.C. 452, 405 S.E.2d 402
(1991). The Court will reverse the trial court’s grant of a directed verdict where there is any

evidence which supports the party opposing the motion. Graves v. Horry-Georgetown Tech.

Coll., 391 S.C. 1, 704 S.E.2d 350 (Ct. App. 2010). Even a scintilla of evidence will suffice to

withstand a directed verdict motion. Jamison v. The Pantry, Inc., 301 S.C. 443, 392 S.E.2d 474

(Ct. App. 1990).
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In this case, the lower court’s Amended Order was styled as one granting directed
verdict; however, the lower court ruled on a fully developed record by both parties after a two-
day trial, and the Amended Order made findings of fact and conclusions of law on the merits.

To tﬁe extent the appealed order is construed as one assessing the merits, the applicable
standard of review in an action challenging a condemnation, being a matter of equity, provides
that the appellate court may take its own view of the preponderance of .the evidence. Georgia

Dept. of Transportation v. Jasper County, 355 S.C. 631, 586 S.E.2d 853 (2003).

ARGUMENT I

I. THE LOWER COURT ERRED IN GRANTING A DIRECTED
VERDICT FOR RESPONDENT PMPA AND IN FAILING TO GRANT
INJUNCTIVE RELIEF TO APPELLANT OIEN WHERE ITS
AMENDED ORDER FAILED TO PROPERLY APPLY THE
HOLDING IN SOUTHERN DEVELOPMENT TO THE FACTS IN THE
RECORD.

A. The lower court failed to appreciate that the route
selection requirements of Southern Development
and the applicable industry standard were violated by
PMPA.

In Southern Development v. SC Public Service Authority, 305 S.C. 507, 409 S.E.

2d 428 (Ct. App. 1991), aff'd as modified, 311 S.C. 29, 426 SE2d 748 (1993), this Court
affirmed the lower court’s granting an injunction against tﬁe condemning authority
“finding that the condemning authority (Santee Cooper) failed to legitimately consider the
cost to acquire land for' the three alternate routes invdlved in that case because Santee
Cooper assumed all land in the general area was worth the same. In that case, Master-in-
Equity Breeden found that the utility’s route selection lacked a factual basis because it
had given no concrete consideration to land acquisition costs, and assumed all land in the

general area had the same fair market value. Id. at 433. In affirming the Master’s ruling,
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this Court noted that “no notes or memoranda were kept by Santee Cooper employees of
their analysis.” Id. at 433.
At trial, appellant’s evidence established that PMPA failed to adhere to the basic

requirements of Southern Development, which are that a transmission authority:

(2) must consider applicable factors including land usage, cost to
acquire and aesthetics, and it must have some writing to support
a “rational decision-making process.” (PMPA did not do this);

(b) must not consider the cost to acquire land at the same cost as
other tracts on the project (PMPA considered cost to acquire all
15 landowners’ properties at $5,000 per acre);

(c) must compare the facts on all alternate routes (PMPA did not do
so; no quantification of costs to acquire or total costs for the
alternate routes were provided by PMPA); and,

(d) must make an objective assessment of the alternate routes,
compare them using a rational decision-making process, and
make a route decision that is supported by facts. Id. at 434.
(PMPA did not perform this, and its decision was arbitrary
and capricious).

In Southern Development, the plaintiff was a golf course developer, and the

transmission lines on the route chosen by Santee Cooper would have been visible from
several proposed golf holes, an aesthetic factor which would have damaged the remainder
of Southern’s property. This Court noted it would “detract substantially from the
aesthetics of the golf course and planned residential development.” Id., at 431. Southern

Development’s transmission line design expert, like the Oien expert Rogers, testified that

the alternate routes proposed by Southern were cheaper than, and superior to, the route
chosen by Santee Cooper. Id. at 432. The Court affirmed the finding of the Master that
the alternate routes (which were not even on Southern’s property) were less expensive
than Santee Cooper’s and were “more aesthetically pleasing due to potential effect of the

Santee Cooper route on Southern’s development.” Id. at 432. The Court further noted
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that the cost element for construction by Santee Cooper only involved construction cost
of the line by Santee Cooper “without substantive regard to the cost to acquire the land”
because Santee Cooper, just as PMPA here, considered that all of the land required had
equal value. In this case, neither PMPA engineer Frazier nor outside consultant Cobb
identified the specific engineering cost of the middle route or the southern route.

Southern Development requires a comparative analysis. Obviously, PMPA could not

“compare” these routes without doing so.

Despite Santee Cooper’s assertion that it had considered the appropriate
factors/criteria, the Court ruled that it was arbitrary and capricious and an abuse of
discretion for Santee Cooper to have based its selection of a route without properly
“weighing and analyzing the factors.” Id. at 432. |

| “We simply hold that a condemning authority must
exercise its discretion by a rational decision making

process which is supported by facts.” Id. at 434.
(emphasis added)

The failure of Santee Cooper to have a rational process, supported by facts, constituted a
clear abuse of discretion to support the granting of an injunction in that case.

In the case of Florida Power Corp. v. Gulf Ridge Council, 385 So.2d 1155 (Ct.

App. Fla. 1980), which was cited with approval by the Southern Development court, the

District Court of Appeals affirmed a lower court order dismissing the condemning
authority’s petition because it failed to properly consider all necessary factors required
for a rational, fagt based route selection. The facts of this case are strikingly similar to
those of the case at bar. There, Florida Power Corp. sought to condemn a route for a
transmission line. The intended route bisected the landowner’s property, a recreational

and wildlife refuge. Despite the landowner’s proposal of two. alternative routes over
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other portions of the property, Florida Power Corp. refused to consider any alternative
routes and insisted on only the “most direct and economical route”. It overlooked
environmental and aesthetic damage caused by the intended route. Just as in this case,
the engineers for the condemnor testified that they did not know what factors, if any,
company officials had considered in approving the chosen route. The District' Court of
Appeals found that Florida Power Corp. abused its discretion in the selection of the route
explaining:

“The reason that Florida courts have consistently held that a judicial

inquiry is permissible into the necessity of taking stems from their

awareness of the ‘tunnel vision’ that so often plagues a bureaucracy which

deems itself immune from judicial review.” “While failure of a condemnor

to consider one factor would seldom warrant denial or dismissal of a

condemnation petition, clearly a condemnor's failure to consider anything

other than its own convenience constitutes an abuse of discretion.” Id. at

1157.

The very same circumstances present in Florida Power Corp. are revealed by the

record in the instant case. PMPA refused to consider any alternative routes proposed by
the Oigns, but, instead, insisted on the “easiest” and “cheapest” route. It admittedly failed
to consider or legitimately consider tap access, aesthetic, environmental factors,
construction costs, land acquisition costs, or any other matter concerning the southern
route. The PMPA officials similarly admitted that they had not even heard of Southern
Development oy‘its requirements. Rather, they were burdened with the very “tunnel

vision” that the Florida Power Corp. court (and by extension the Southern Development

court) warned against. Under the facts of this case, there is no rational decision making
process at play with PMPA’s route selection, and the result here should be the same as
that of Florida Power Corp. PMPA should be enjoined from proceeding with the middle

route until such time as a proper comparative route analysis is performed.
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Southern Development does not stand for the proposition that only a wealthy golf
developer (Southern Development Company) has a right to challenlge‘route selection. A
couple from Florida who invest in a retirement estate in Newberry County has the same
right.

In the instant case, plaintiff’s expeﬁ Bill Rogers was qualified as an expert in the
area of transmission line right of way acquisitions and route selection. (R. p. 366, line 18
—R. p. 367, line 1). His testimony and resume (R. p. 378, line 17 — R.-p. 379, line 14; R.
p- 798-799) reflect his experience in transmissien line acquisitions before and after the

Southern Development case. He had performed right of way alternate route studies and

comparative route costs studies for over 25 years. (R. p. 362, line 7 — R. p. 363, line 5).
As manager of right of way services for Central Electric Power Cooperative (CEPC)
from 1991 to January 2016, he had developed the alternate route study analysis for CEPC

in response to the Southern Development case. (R. p. 362, lines 7-19). After the

Supreme Court ruled in 1993, he was instructed by corporate counsel of CEPC to develop

~ a procedure for alternate route studies to be used by his employer which would be in

comp.liance with Southerﬁ Development and he did so. (R. p. 362, line 7 - R p. 363, line
16). Rogers explained that, in addition to CEPC, the other electric utilities in South
Carolina developed similar written procedures for alternate route studies and
comparisons. (R. p. 363, lines 6-10; R. p. 367, lines 2-21). Being familiar with the
industry standard for these studies, because he had worked with Central, Progress
Energy, SCE&G, and Duke (R. p. 367, lines 4-7), Rogers testified that proper
documentation and a paper trail was required so that the process could be evaluated

objectively and fairly. (R. p. 362, line 22 — R. p. 363, line 5).
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In Southern Development, as in the case at bar, no property owners were

2%

contacted before the route was chosen regarding the “anticipated use of their property.
Id., at 432. Rogers said that the industry standard for transmission right of way required
that input be allowed from lmdo%ers and that comparative alternate route studies had to
be prepared on every tract to be acquired, and tha-t these studies should give consideration
to the landowner’s concerns as well as to the objective factors required. (R. p. 363, line
22 — R. p. 364, line 12; R. p. 366, line 10 — R. p. 368, line 13). In Rogérs’ testimony, he -
noted that PMPA’s report of February 28, 2013, selecting the preferred route through the
middle of the Oien property was based only on “Google Earth” and Newberry County
GIS maps (R. p. 368, lines 5-9; R. p. 380, lines 3-7; R. p. 431, lines 10-18) and was
prepared and submitted to PMPA before any landowner had been contacted ‘before
PMPA had been on the property. (R. p. 368, lines 5-9).

The record is clear that PMPA failed to employ a rational decision-making
process. Instead, it arbitrarily (;hose the middle route without even bothering to obtain
“the basic information needed to perform an analysis. It never wrote appellant or any
landowner to give notice of the pfoject. [t drew the middle route through the Oien
propertylin early 2013 and refused to move it because it was lazy (“straight line is
easier”) before even seeing the property or talking to the Oiens. (R. p. 268, lines 13-23;
R. p. 269, lines 5-15; R. p. 280, lines 8-18; R. p 515, lines 16-18). PMPA never tried to
find out the anticipated land use of the appellant, which was- cited as important in

Southern Development. Id. at 432.

Rogers testified that the entire issue with this project on the Oien tract would be

the location of the right of way. He said that a condemning authority has to be objective

23



and fair-minded in doing alternate route studies on all property to be taken and, in this
case, PMPA did no route studies. (R. p. 376, lines 9-20). Rogers also identified that
relations with the landowner are important for condemning authorities to be aware of. In
his experience with Central Electric for over 25 years, Mr. Rogers said that, in his
experience, 90% of relocation type consideration requests (rerouting) by landowners
were granted by Central Electric. (R. p. 364, line 24 — R. 365, line 12).

Rogers dissected the deficient efforts of PMPA step-by-step. He pointed out that,
while it was normal for a condemning authority to begin by drawing an initial proposed
route, as. PMPA did, it was still critical that landowners be contacted thereafter so their
concerns could be addressed, and that a site visit should be arranged before the authority
began its comparative route analysis. The industry standard was that alternate. route cost
studies should be prepared on every tract to be aéquired, so that the utility’s decision
maker will have a rational basis for the routing decision. A routing décision should
reflect to the public or anyone reviewing it that the utility/condemning authority had
acted with “due diligence” and had been objective, not arbitrary, in its decision making.
(R. p. 369, lines 1-13). |

_Rogers testified that, based on the testimony of the PMPA decision makers
(Frazier and Smoak) and their outside engineer Cobb, no alternate route study, objective
or otherwise, was prepared on the Oien property or any other affeéted landowner.
Rogers’ opinions, expressed to a reasonable degree of certainty in his field of expertisé

(right of way acquisition), included the following:
~>(a) That there was no factual basis to support PMPA’s selecting the

middle route. (R. p. 409, lines 2-4; R. p. 796-797; R. p. 432, lines 14-
18);
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(b) That PMPA did not adhere to the industry standard in South Carolina
for a transmission line authority in its alternate route selection
methodology on the Oien property, as PMPA did not compare the
factors listed in Southern Development, as to the middle route and the
southern route, including consideration of cost to acquire land and
aesthetics. (R. p. 409, lines 5-14);

(c) If PMPA had performed a proper alternate route study of the alternate
routes, it would have concluded that the southern route requested by
Appellant Oien was the best, most aesthetic, and least expensive route.
(R. p. 796-797).

Based on his site visits to the Oien property, he described the 116-acre tract as a
genérally wooded tract with gently rolling physical features and an open field, plus a
pond. He identified in his site visit that the Oiens had cleared a home site in 2008-2009,
and that the site had a well dug and underground electricity to it. ‘The Oien property was
a beautiful piece of property and it was clear from his visit that the Oiens had done a lot
of preliminary work well in advance of the PMPA project. He said that the fact that it
had underground utilities and a large shed would tip off any right of way agent fhat the
landowner was serious about his property. (T. p. 374, line 11 — R. p. 375, line 9).

In Rogers’ report, he used the relevaﬁt “factors (cost, tap accéss, aesthetics,
wetlands, structures, environmental) and developed a comparable analysis of the northern
route, the middle route selected by. PMPA, and the southern route requested by the Oiens.
He pointed out that the northem route was rejected by both the landowner and PMPA
early on (R. p. 372, lines 3-5; R. p. 382, line 21 — R. p. 383, line 10) and therefore he
focused on the comparable factors as to the middle route and the southern route.

Rogers explained that the middle route went right through the middle of the 116-

acre tract and that going through the middle in his experience was always a red flag. (R.

p. 431, lines 10-23). In Rogers’ words, a condemning authority “is going to pay a heck
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of a lot more for it [a line through the middle] than you are if you go along property
lines.” (R. p. 370, lines 9-15). Rogers, who has participated in hundreds of transmission
line right of way acquisitions, inclpding those in court, testified that the range of da_mages
that he experienced where a line goes through the middle of a property range from 10%
damage to the remainder to 35% damage to the remainder. (R. p. 371, lines 13-15).

In doing his route studies comparing the middle route and the southern route, he
says that it is imperative for a utility to objectively prepare the estimated total costs,
which would include the costs to acquire the land, plus the construction costs and other

factors. (R. p. 379, line 4 — R. p. 380, line 19). It was contrary to Southern Development

and without factual basis for PMPA to have evaluated all of the property taken along the
2.1 mile route at the same per acre value of $5,000. (R. p. 380, lines 7-13).

Rogers discussed the middle route and explained his route analysis. The middle
route is 3.95 acres, which is 2,200 feet in length. He believes the damage to the
remainder, per appraiser Paul Major, was $182,960 and that the 15% damage to
‘remainder figure uséd by Paul Major was conservative.” Rogers discussed the southern
route which ran for a distance along the Oiens’ southern boundary for approximately
3,200 feet (5.51 acres). The land acquisition cost for the right of way in the southern
route is $150,000 less than the costs in the middle route, because there was no damage to
" the remainder along the southern route.

Mr. Rogers’ report was entered into evidence without objection from PMPA. (R.
p- 290, lines 8-25). Mr. Rogers.also reviewed the costs of construction on the middle

route versus the southern route. He based his construction costs on the actual cost of

*Paul Major testified that the damage to.the remainder caused by the middle route was $230,000. If the
damage to the remainder because of the transmission line is 20%, the amount of the cost to acquire the
Oien right of way using the middle route would be $116,000.
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construction in a project in Newberry County in 2015 in which his company CEPC was a
condemning authority. (R. p. 398, lines 11-17). The construction costs on the middle
route were $135,410, whereas the construction costs of the southern route were $196,960
(R. p. 794). However, when the cost to acquire the land was factored in the estimated
total costs (construction costs, engineering costs, and right of way acquisition costs,
including damage to the remainder), the estimated total costs for the southern route were
$71,500 cheaper than the middle route. (R. p. 403, lines 16-21; R. p. 794).

Mr. Rogers also included in his report his “route ratings” which evaluate and
“score” or “rate” alternate routes based on costs, tap access, aesthetics, wetlands,
structures, and environmental. The route ratings score each of the three routes on a scale
of one (best) to three (worst). Mr. Rogers’ report identified that in .terms of cost the
southern roﬁte was preferable to the middle route because the estimated total costs were
lower on the southern route even though the route was longer and required pole turns.
Mr. Rogers said that in terms of tap access the southern route was prefgrable to the
middle route for the reasons that there were tap points along the southern boundary,
which was a short distance from the Oiens’ driveway in a flat place. (R. p. 428, lines 1-
10). Whereas the tap access that PMPA used when it drew a line straight through the
Oien property in the middle was 400-500 feet uphill from the driveway, which made it
less accessible. (R. p. 427, line 16 —R. p. 428, line 5).

In terms of aesthetics, the southern route was far preferable to the middle route,
according to Mr. Rogers’ testimony, for the reason that if the transmission line with 80-
90 foot poles was routed along the southern boundary, it would not be visible from the

Oiens’ home site. (R. p. 406, lines 19-25).
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In terms of strﬁctures, the southern route was also preferable to the middle route
according to Mr. Rogers’ “route ratings.” The environmental factors were equal between
the two routes.

The only route rating criteria in which the middle route scored better than the
southern route was the criteria of wetlands. The southern route would cross a small pond
whereas the middle route would not cross a pond, but it would cross a wet érea behind the
dam of the pond. Mr. Rogers indicated that transmission lines commonly cross small
ponds and that the wetlands issue was a very minor one. His route rating resulted in a
score of “9” for the southern route and “15” for the middle route (R. p. 795).

B. The Record Shows That PMPA Did Not Understand

What It Was Required To Do and Failed To Conduct
the Alternate Route Analyses Required.

PMPA drew a line through the middle of the Oien property in early 2013 ana
refused to change its decision about that route. Even Oien’s neighbor, Misty West, knew
a transmission line through the middle of a retirement home site was undesirable. Her
email of February 25, 2013, stated the obvious:

“...no way you’d willingly give them an easement that cut your property
in half...I suggested that they relocate the proposed line to your southern
property line....” (R. p. 700).

PMPA’s entire process was simply uninformed and inept. PMPA sent no notice

to the public or to the affected landowners. The PMPA decision makers, Frazier and

Smoak, belonged to no transmission right of way organizations, they had never heard of

an alternate route survey, or the Southern Development case, and they “delegated”
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contact with landowners to persons (City of Newberry employees such as Mr. Regier)
who hgd no prior experience in transmission right of way acquisition or route selection’.
PMPA urged at trial that the Oiens were wishy-washy about what route they
wanted. However, the record shows that PMPA was aware at least 10 %2 months before
the condemnafion was commenced — i.e., in March 2014 — that the Oiens were adamanﬁly
requesting the southern route. Mr. Regier, working for PMPA, testified as follows:

“Q: Mr. Regier, so for the last 2 years it’s been clear to you that the Oiens
have adamantly requested the southern route since March of 2014?

A: That’s my understanding.” (Regier)
(R. p. 613 line 24 — 614, line 2).

He understood that the Oien request referred to the southern route drawn by engineer
Cobb in June 2013. (R. p. 629, lines 15-17; R. p. 721).

Regier agreed that it was obvious that the southern route would be more
aesthetically pleasing to the owner of a home site (R. p. 524, line 25 — R. p. 525, line 4)
and that he never saw a report quantifying the costs for the southern route. (R. p. 524,
line‘s 22-24). The record shows there was none for any alternate route.

PMPA hired an oufside engineer, Cobb, who said he “mentally” assessed the three
alternate routes, but dia not have a single note about any analysis. He said construction
of the southern route would be “more expensive” that the middle, straight-shot route, but
he provided no comparable dollar figures for any costs. He had never heard of Southern
Development either.

During the 10 2 months from the time PMPA understood clearly that the Oiens

were adamantly requesting the southern route until the time the condemnation notice was

* Mr. Regier graduated from Newberry College in 2011 with an education degree (R. p.l 619, line 22 —R. p.
620, line 1) and had no transmission line training or experience.
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filed, PMPA refused repeated email requests for a meeting (R. p. 705-716). During that
time, appellant sent PMPA a memo notifying it that to put the line anywhere other than

the southern route “would violate Southern Development v. SC Public Service

Authority.” (R. p. 784). In fact, an email from Frazier to Smoak in September stated
“the Oiens want to settle, money isn’t an issue, and the line needs to go on the south
side...,” and requested a meeting. (R. p. 172, lines 14-24; R. p. 763).

Notwithstanding these pleas from Appellant Oien, PMPA never considered the
southern route or prepared a route analysis comparing the southern and middle routes. It
is confounding that PMPA, even though Cobb drew the southern route in 2013, would
fail or refuse to do a route cost analysis on the southern and middle routes so that it could
have a basis upon which to accept (or reject) the southem route.

The holding in Southern Development will be turned on its head if this Court

affirms the lower court’s Amended Order. PMPA is not exempt from the application of

Southern Development, as found by the lower court, and its relative inexperience in

transmission projects is not a legal excuse. The lower court clearly felt sorry for PMPA
and commented thaf Rogers testimony amounted to a “gold standard” which was too high
for PMPA. (R. p. 638, lines 12-14). The Court also said that this was respondent’s “first
time” (not true) and so their handling “could have been done on a much more
professional basis...since they are new at it.*” (R. p. 639, lines 2-4). The lower court’s

ruling held PMPA to no standard at all in direct conflict with Southern Development.

Bill Rogers testified that the analysis he employed with regard to the alternate

routes present in this case stems directly from the Southern Development decision. His

* However, the judge found that, “based on the manner PMPA conducted its alternate route analysis, the
Court does not find plaintiffs’ challenge to be brought in bad faith.” (R. p. 25). This comment appears to
be an acknowledgment that PMPA bungled its handling of this matter.
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testimony regarding the standard applied by the industry concerning route selection
analysis went uncontroverted, and the record reveals that PMPA did not even attempt to
deny or question its veracity. While a court does not always have to accept
uncontradicted evidence as establishing the truth to be applied in the case, it should

generally be accepted unless there is reason for disbelief.  Okatie River, LLC v.

Southeastern Site Prep, LLC, 353 S.C. 327, 577 S.E.2d 468 (2003), citing, Johnson v.

Painter, 279 S.C. 390, 307 S.E.2d 860 (1983); Hines v. Pacific Mills, 214 S.C. 125, 51

S.E.2d 383 (1949) (Where evidence is all one way, it must be accepted by fact finding
body. :;md"cannot be disregarded unless there is competent and substantial evidence to the
contrary.) The lower court erred in failing to apply the undisputed standard established
by Mr. Rogers to PMPA’s route selection in this case.

PMPA has been in business 36 years and has 17 employees, two of whom are
engineers.’” The industry standard identified by expert Rogers is followed by South
Carolina transmission line authorities (R. p. 409, lines 5-10), and PMPA is subject to this
same standard; and PMPA violated the standard. (R. p. 409, lines 11-13). Even without
consideration of the industry standard, PMPA failed to follow the holding in Southern
Development.

Instead, the evidence shows that PMPA did not compare the alternate routes. It
produced no dollar figures for the comparable acquisition costs for the southern aﬁd

middle routes, as is required by Southern Development. Indeed, PMPA’s counsel argued

before the lower court that PMPA was not required to do so:

(PMPA counsel) “They do not have to do a full-blown review of every
alternate route....” (R. p. 633, lines 9-11).

> www.PMPA .com
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In this case, PMPA actually drew a southern route in 2013, but failed or refused to

perform a route analysis of either alternate route and, further, it assumed all property on

the 2-mile route at the same value, both of which are contrary to the mandate of Southern

Development.

The judge’s post-trial comments show the Court’s failure to appreciate that

PMPA must be required to follow the holding in Southern Development and the industry

standards identified by Rogers. The comments include the following:

There is no “obligation for the condemning authority to
meet the gold standard that’s established by Mr. Rogers.”
(R. p. 638, lines 12-14).

Just because PMPA “didn’t make this in-writing does not
mean that...they didn’t consider the factors.” (R. p. 638,
lines 16-19).

“Since this is their [PMPA’s] first time, it could have been
done on a much more professional basis...since they’re new
atit.” (R. p. 639, lines 2-4).

“The [PMPA] expert...that there was no damage to remainder,
I thought that was beyond believability in the sense that you
can build a high-rise transmission line through the middle of
somebody’s property, especially as pristine as this property

is and there not be any damage.” (R. p. 640, lines 21-25).

The lower court committed reversible error in denying relief to appellant and in

failing to properly apply the holding in Southern Development. Its ruling was an error of

law and a clear abuse of discretion, as PMPA’s decision had no factual basis and was

arbitrary and capricious.
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C. It Was Reversible Error for the Lower Court
to Grant PMPA’s Motion for Directed Verdict

[t was reversible error for the lower court to grant respondent PMPA’s motion for
directed verdict, in the face of appellant’s and respondent’s evidence. Rule 50 SCRCP
provides that directed verdict is appropriate when the case presents only questions of law.
In the case at bar, a directed verdict motion could only be granted if there is no evidence

upon which a party could prevail. Where the evidence yields more than one inference,

the motion should be denied. Carolina Chloride v. Richland County, 394 S.C. 154, 163,
714 S.E. 2d. 896, 873 (2011).

The circuit court must deny the motion for a directed verdict when the evidence

yields more than one inference or its inference is in doubt. Singleton v. Cuthbert, 417
S.C. 555, 790 S.E.2d 213 (2003).

On review of an order granting a directed Vérdict, the evidence and all reasonable
inferences therefrom must b¢ viewed in the light most favorable to the party against
whom the verdict was directed. The Court will reverse the trial court’s grant of a directed

verdict where there is any evidence which supports the party opposing the motion or

where the ruling is controlled by an error of law. Jones v. Ridgely Communications, Inc.,

304 S.C. 452, 405 S.E.2d 402 (1991); Graves v. Horry-Georgetown Tech. Coll., 391 S.C.

1,704 S.E.2d 350 (Ct. App. 2010); Hinkle v. National Ins. Co., 354 S.C. 92, 579 S.E.2d

616 (2003). Even a scintilla of evidence will suffice to withstand a directed verdict

motion. Jamison v. The Pantry, Inc., 301 S.C. 443, 392 S.E.2d 474 (Ct. App. 1990).

It should be noted that while this Court granted a directed verdict for PMPA (and
committed reversible error in doing so), the record was fully developed, as both parties

presented evidence and testimony in full. Based on the record, as argued herein, the
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Court’s amended order should be treated as a ruling on the merits. Further, based on the
foregoing, the order of the lower court should be reversed on appeal and the injunction
should be granted.

In this case, the evidence and testimony presented, including appellant’s experts,
as recited in the Statement of Facts and throughout this brief, is not only sufficient to
defeat the grant of directed verdict for PMPA, but rather it demonst;ates that the lower
court committed reversible error in failing to grant relief to appellant, where the Court

misapprehended the application of Southern Development as controlling authority to the

facts presented. The lower court failed to find that PMPA’s route selection was arbitrary
and capricious, a clear abuse of discretion and not based on facts, just as was the decision

of Santee Cooper in Southern Development. Appellant, without repeating the arguments

and facts set forth above, incorporates them herein. It appears that the lower court’s
Amended Order, which cited no case under Rule 50, is one on the merits, but whether a
ruling under Rule 50 or on the merits, the lower court committed reversible error.

ARGUMENT 11

I. THE LOWER COURT MADE ERRONEOUS FINDINGS
OF FACT AND CONCLUSIONS OF LAW WHICH
CAUSED IT TO MISAPPLY THE HOLDING IN
SOUTHERN DEVELOPMENT.

A. The Court erred in its Finding No. 17
(Amended Order) in ruling that “because Oien
restricted access to the property that neither
PMPA nor Newberry completed the southern
- route engineering plan.”
This is not supported by the record in the case. On the contrary, the evidence

indicates that the Oiens did not restrict access. Mr. Regier, the City liaison of PMPA,

characterized his interaction with Oien as “good” (R. p. 586, lines 2-5) and “pleasant.”
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(R. p. 576, lines 1-2).  Further under S.C. Code §28-2-70(c), the condemning authority
has the ex parte right to access to the property during a proper condemnation to perform

studies.

B. The Court erred in its Finding No. 26 which stated
that “transmission lines should be constructed as
nearly straight as practicable” because that
statement relies on a 65 year old case which was
overruled by Southern Development.

The lower court erred in relying on a “straight line is good” methodology set forth

in Bookhart v. Central Electric Power Coop, 219 S.E. 414, 432, 65 S.E.2d 781 (1951).

This finding in Bookhart was overruled by Southern Development v. S.C. Public Service
Authority. Straight line routing is almost always the most economical, but Southern
Development, as discussed hereinabove, held that a comparative route study requires that
cost is only one factor to be considered in selecting one route over other alternative
routes. The Court erred in relying on Bookhart.
C. The lower court erred in making its Finding No. 29 to the effect
that “there is no legal requirement for PMPA to conform to the
standard created by Mr. Rogers which involves numerous written

and detailed alternate route studies,” where the record does not
support the finding.

This finding is contradicted by the record in the case, by the holding in Southern
Development, and by the testimony of the industry standard of Mr. Rogers that this is the
applicable standérd used by condemning authorities all over South Carolina including
Duke, SCE&G, Central Electric, and Progress Energy. (R. p. 379, lines 4-9). The
standard identified by Rogers and his testimony applying that staﬁdard ‘are not
contradicted in the record. A trial court which has admitted the uncontroverted testimony
of an expert- who identifies an industry standard cannot reject that industry standard

absent a factual basis for doing so.
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D. The Court erred in the last sentence of Finding No. 29
in finding that Mr. Rogers “admitted” that if PMPA had
considered the Southern Development factors it had not
abused its discretion even if no written studies were
performed where the record reflects Rogers said to do a
route analysis “mentally” without a writing in in support
was “not probable “ and that PMPA had not followed the
industry standard.

This is a misapprehension of Mr. Roger’s testimony. Rogers testified that it was
“possible” but not probable that this could be done, as a project with multiple properties
and each one having several potential alternative routes would require one to “remember”
multiple cost estimates, an unlikely event. (R. p. 423, line 6 — R. p. 424, line 6). For the
numerous reasons he cited, he further testified that PMPA’s decision was arbitrary and
capricious and properly an abuse of discretion. (R. p. 796). The lower court found that

PMPA had considered the Southern Development factors. This finding is erroneous

because the Southern Development case specifically rejected Santee Cooper’s contention

.that it had “verbally” or “mentally” considered the factors where there was not a single
note or memoranda from which the court could assess whether or not the objective
criteria had been considered and applied. Thus, the Court held that it was an abuse of
discretion for Santee Cooper not to have an analysis which compared the factors as to
each alternate route, because there can be no review of any “rational decision making
process” without a written document of some type at least.
E. The Court’s Finding No. 32 is not supported by the

evidence. Finding No. 32 states that the plaintiff

brought this action not for a legitimate purpose

but in an attempt to reroute the transmission line

off the Oiens’ property.

First, this finding is contradicted by the Court’s Finding No. 33 where the court

found that “the plaintiff’s challenge was not brought in bad faith.” (R. p. 24-25, Finding
No. 33). It is further refuted by the fact that all three of the alternate routes which were

supposed to have been considered were on the Oien property and not off of it. The Court

also erred in finding that the Oiens admitted that their goal was to keep PMPA from
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building the line across their property. The record is actually replete with instances
where they requested PMPA to consider the southern route.

F. The Court erred in making Finding No. 35 about
the Oiens’ “intent,” as there is no evidence of Oiens’
intent other than to challenge PMPA based on the
holding of Southern Development in the record.

b 154

The lower court, in Finding No. 35, referred to the Oiens’ “intent” as reflected in
their grounds for challenge. The record is devoid of any evidence of intent. At the close
of their case, appellant withdrew its challenge on ground of “public purpose” and focused

on the challenge based on Southern Development. The plaintiff in Southern

- Development, a golf course developer, did likewise. The “intent” of the Oiens was the

pursuit of their rights under Southern Development and S.C. Code §28-2-470.
G. The Court erred in Finding Nos. 37 and 38 which
assert that the Qiens are trying to “force” PMPA
to relocate the line for other than legitimate legal
reasons by challenging the condemnation which
is not in good faith.
This finding is completely contradictory to the Court’s finding in No. 33 that
plaintiff’s challenge was not brought in bad faith. In fact, Appellant Oien’s position has
steadfastly been to get PMPA to use the southern route across the Oien property, unlike

in Southern Development, where a golf developer prevailed in convincing this Court that

a proper route analysis would have shown two alternate routes which were entirely off
the developer’s property. It is clear from the record that the Oiens simply seek a proper
comparative analysis because they believe, as Mr. Rogers’ report shows, that when

PMPA does so, it will determine the southern route to be a superior route.
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CONCLUSION

The record clearly reflects that PMPA’s route selection was arbitrary and
capricious, that it was not based on facts, that it was a clear abuse of discretion, and that
the Court committed reversible error in both granting respondent PMPA’s motion for
directed verdict and in failing to grant relief to appellant Oien under the holding of

Southern Development.

PMPA’s actions in route selection under the law of South Carolina are not
immune from judicial review, yet its actions herein made it apf)ear tilat it thought so. It
conducted no comparable analysis of alternate routes across the Oien property. It focused
only on its preferred route through the middle of the Oien property and failed to conduct
a “rational decision making process which is supported by facts.” Id. at 434.

The appellant Oién requests the following relief on appeal:

a. That this Court reverse the amended order granting a directed verdict
to PMPA;

b. That this Court reverse said order and, conducting its own view of the
preponderance of the evidence, grant injunctive relief against PMPA
from proceeding with its condemnation on appellant’s property and
remand this action for a determination of attorney’s fees (trial and
appellate) and costs to be paid by PMPA under S.C. Code §28-2-510;

c. In the alternative, that this Court reverse the amended order and
remand the case
(1) for a determination of appellant’s attorney’s fees and
costs to be paid by PMPA under S.C. Code §28-2-510;
and,

(2) directing PMPA to conduct a full, objective and fair
analysis of all alternate routes on the Oien property and
apply all relevant factors in the route selection process
for its transmission line.
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