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IL

STATEMENT OF ISSUES ON APPEAL
The Trial Court erred- in refusing to grant a mistrial where the police officer
testified about a confidential informant witnessing Appellant selling drugs where
such evidence constituted improper evidence of prior bad acts and where the Trial
Court’s only basis for denying Appellant’s motion for a mistrial was because the
Trial Court did not-want the case to be tried for a third time. '

The Trial Court erred in refusing to allow Appeliant to introduce his prior consistent
statement made in his first trial pursuant to Rule 801(d)(1)(B), SCRE where (1)
Appellant testified at the trial and was subject to cross-examination; (2) the State
accused Appellant of fabricating a new story at the second trial about whether Travis
Anderson gave him the cocaine before Appellant entered the bathroom;  (3)
Appellant’s statement at the first trial that he sought to have admitted was consistent
with his testimony on direct at the second trial; and (4) the statement at his first trial
that he sought to have admitted was made before the alleged recent fabrication.




‘; STATEMENT OF THE CASE

On October 8, 2009 Appellant Clarence Puckett, III was indicted by the Union
County Grand Jury for (1) one count of trafﬁckmg in cocaine in an amount being more than
twenty—elght (28) grams bpt less than a hundred (100) grams in violation of S.C. CODE ANN.

§ 44-53-370. R.340. Pjuékett was subséquently indicted in 2010 for possession of crack

* cocaine with the intent fo distribute, R. S, 11, 6-8.

Puckett was tried jbefore the Honorable John C. Hayes, III and a jury on November

13-15, 2012.. R. 1. lPhckett was represented by Erik Delaney, and the State was

|
. represented by Deputy Solicitor John C. Anthony. Id.

After informing the court that it could not reach a unanimous decision on either
charge, the Trial Court gave an Allen' charge, after which the jury returned with a verdict of
(1) guilty on the indictment for trafficking cocaine; and (2) not guilty on the indictment for

possession of crack coca/ilfle with the intent to distributg R.306,1.10-309,1. 4. The

“Trial Court sentenced Puckett to ten years for trafficking cocaine. R. 313, ll. 18-19.

Puckett timely ﬁle‘d and served his Notice of Appeal on November 12, 2012.

|
|
'

' Allen v. United States, 164 U.S. 492 (1896).
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STATEMENT OF FACTS

Lieutenant John Sherfield had been employed by the Union County Sherriff’s Office -

for approximately twenty-three years and bad worked as a lieutenant in the \Narcotic’s
Investigation Division for a little over twelve years. R. 12, 1l 14-22. At trial, he testified
that on August 21, 2009, he had set up surveillance at Puckett’s residence. R. 12, 1.23-72,
L 1; R.13, I1. 21-22. Lieutenant Sherfield claimed he had received information that there
would be narcotics at Puckett’s residence and asked Sergeant Jimmy Johnson to obtain a
search warrant. R 14, 11. 2-6. |

While waiting on the search warrant, Lieutenant Sherﬁeld continued surveillance on
Puckett’s residence aﬁd observed an individual named Travis Anderson arrive at Puckett’s
residence, drive up in the driveway, get out of his car and go inside Puckett’s home. R. 14,
1L 11-18. Lieutenant Sherfield was familiar with Travis Anderson prior to August 21, 2009.
R. 51,11 4-6.

Around 5:30 in the everﬁng, Sergeant Jimmy Johnson contacted Lieutenant
Sherfield -advisi.ng that he had obtained the search warrant. R. 14, 1. 25 — 15, 1. 3.
Lieutenant Sherfield, Sergeant Ji_rpmy Johnson, Deputy Dee Haney, and Deputy Scott
Coffer met, went to Puckett’s residence, and executed the search warrant. R. 15, 11. 5-14.

Sergeant Johnson want to the front door, Lieutenant Sherfield and Deputy Dee
Haney went to the rear of Puckett’s home, and Deputy Coffer went to the corner on the far
side to watch any windows. R. 15,11 15-20. |

Lieutenant Sherfield said he found thg back door padlocked, so he went back around
to the front whgre Sergeant Johnson was trying to gain entry into the home. R. 15, .23 -

16,1. 5. After Sergéant Johnson kicked at the door, it finally opened.~ R. 16, 1l. 7-14.




i
|
I
|
1

I
|
S
i
|

i .
Lieutenant Sherfield clairhed that while waiting for the front door to open, he could hear

somebody running througl}x the home. R. 16, Il.15-18.

| .
When the front door opened, Sergeant Johnson went inside and Lieutenant Sherﬁeld' -

followed. Lieutenant Sherﬁeld said he found Travis Anderson standing in the living room

|
right msxde the front door Anderson was standmg beside the couch, and Lleutenant

Sherfield told Anderson to Iay down on the floor and put his hands behind his back. R 16,
1.23-17,1.2. At that pomt Lieutenant Sherﬁeld and Sergeant Johnson then began to try
to find who they thought v was running down the hall. Lieutenant Sherfield testified that he
could hear the toilet being hushed in the bathroom, so they went to the bathroom door where
the door was locked and Sj'ergeant Johnson was having a hard time getting in the door. R.
17,11 2-7. | '~

Lieutenant Sherﬁeld went into the kitchen whxch adjoined the bathroom, moved the
microwave out of .the way, and started kicking a hole through the wall to get into the
bathroom. He said he klclied a big hole in the wall. Sergeant Johnson was able to get the

door open and went into the bathroom. Accordmg to Lleutenant Sherfield, Puckett saw

Lieutenant Sherfield comirilg through the wall. Puckett allegedly began screaming, “don’t
hurt me, I give up” and threiw his hands up in the air. R.17,1.10-18,1 2.

Lieutenant Sherﬁeljd alleged that through the well he could see Puckett leaning over
the toilet. He then went around and walked through the door of the bathroom. When he
walked into the ‘bathroom,i he saw Sergeent Johnson had hold of Puckett and was leading
Puckett out of the bathroorln. Lieutenant Sherfield said they recovered a plastic bag with a

white powder substances believed to be cocaine from the rim of the commode. The baghad

apparently been torn open.| Sergeant John_son had actually been the one to take the bag out

|
|
|
|
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A

of the rim of the toilet and placed it on the top of the toilet tank. Lieutenant Sherfield
collected -this evidence. R. 18, 1l 3-22.  This bag was later determined to contain
approximately 55 grams of cocaine. R. 136,1. 22-137,1. 18,

Lieutenant Sherfield said he also collected a small plastic bag containing:

-~approximately fourteen grams or a half an ounce of marijuana out of the wastebasket next to

the commode. R. 19,1l 6-9.

Sergeant Johnson took Puckett into an area between the kitchen and the living room.
Deputy Haney had handcuffed Anderson and he was lying on his stomach on the living
room floor. R.19,1l. 10-17.

Lieutenant Sherfield testified that he advised both ‘that_they were under arrest and
gave them Miranda wamnings. R.19,11.22-23. Lieutenant Sherfield claimed that as soon
as he advised them of their rights, Puckett said that Anderson did not know anything about
the drugs.  R. 20, 1. 19-21. The incident report prepared by Lieutenant Shex;ﬁeld neQer
mentj(med any statements allegedly made by Puckett at his residence. R 74,1.24-175,1. 2.
Lieut;anant Sherfield also claimed that Puckett made some statements at the residence that he

had flushed some of the cocaine down the toilet but would not elaborate on the amount, but

~ these alleged statements were not included in either the incident report or General Sessions

Report prepared by Lieutenant Sherfield. R. 76,1.15—177,1. 1. There were also absolutely
no written or recorded statements.by Puckett in this .case. R.79,1.3-80,1.18.

| Lieutenant Sherfield searched Puckett and found a little over a thousand dollars in
his pocket. R. 20, 1I. 22-25. He also claimed that while searching Puckett, Puckett told him
that there were some scales in the kitchen. Lieutenant Sherfield said he found the scales in

a cabinet. R.21,I1L 1-14,




Lieutenant Sherﬁ;eld testified that they also found two more bags of drugs in the
living room where Anderson was found, one bag on the floor and one on the couch next to "
the couch cushion. R. 22 1L 21-23,1.5;R. 57,1. 14 -58, 1. 16. It was subsequently B
determmed that these twmbags contained approxxmately four grams of crack cocaine. R 58,
1L 17-21 139,1.25 - 140, I 21.

In Ander;on s car,‘ they found approximately an ounce or twenty-cight (28) grams of
marijuana and prescriptioin drugs. R. 23, 1L 20-24; 65, 1I. 10-17. The prescription drugs
consisted of forty Xanax pills for which Anderson did not have a valid prescription. R. 66,

IL. 9-15. A set of scales ‘was also found in Anderson’s car. R. 67, 1l.3-5. Puckett and
Anderson were both 'trans;?:orted tojail. R.24,]1l 2-4,

Lieutenant Sherﬁield never requested the bags of drugs to be analyzed for
fingerprints. R. 72, 1l 15-22. The scales were also never sent to SLED to be tested for
fingerprints. R.72,1.23 -‘- 73,1.6.

Sergeant Jimmy J(L)hnson and Deputy Dee Haney also testified at trial with similar °
testimony. R. 88, 1. 21 — ]‘1 23, 1. 5. Deputy Haney, however, testified that she did(not hear
Puckett say anything aboui flushing any drugs down the toilet. R. 120, 11. 16-22. |
| Puckett also testiﬁLd at trial in his defense. R. 186,1.16-250,121. He testified
that in August 2009 he was living in a single wide mobile ﬁofne that he purchased for fifteen
hundred dollars, R. 188, ll 3-21. At the time he was workmg odd jobs such as working on
race cars, building decks and porches, and the hke R.191,1.10-192, 1 11. Hedid not

have a checking or savings account at the time and kept the money he made on his person.

R. 192, 11. 15-20. |




 Puckett testified that he had been acquaintances with Travis Anderson for
approximately»éighteen to twenty years. R. 195, 1L 12-25. On August 21, 2009, Puckett
knew that Anderson was coming over to his house. The two were scheduled to go to a drag
strip toge.ther that mght. R. 197,11 19-24, |
Puckett testified that before Anderson arrived at his residence, there was no cocaine,
crack cocaine, marijuaﬁa, Xanax, or scales at his house. R. 198, 11 6-18. Puckett testified
that when Anderson came inside, he did hand Puckett the scales Anderson brought in with
some marijuana on top. Anderson then told Puckett hé would be right back because he
needed to put his cigarettes in his car. Anderson walked outside and then returned back to
the home. R. 199, 1l.2-10.
Puckett testified that he did not receive any cocaine or crack cocaine from Anderson,
'R.199,1.25-258,1.3. He had no knowledge that Anderson had any of these things in his
possession when he came to Puckett’s home. R. 200,11 8-11.
Puckett said he began to roll up a blunt at the kitchen bar and shortly thereafter heard
a léud banging at the door. R.200, 1. 14 —202, . 15. Anderson j‘umped up and yelled to
Puckett that the police were there. R. 202, IL. 18-20. Anderson was running down by
Puckett in the trailer, freaking out and fumbling with something in his pockets. R. 203, 11. 3-
11. Puckett at that point raked the marijuana into his haﬁd. R.203, I1. 12-18. |
* Puckett headed towards the ﬁathroom and he bumped into Anderson heading out of
the bathroom. R. 204, Il 12-23. He teétiﬁed that Anderson tried to hand him a little bag,
- but Puckett’s hands were full. R. 205, 1l. 1 —17." Puckett could not take the bag that

Anderson handed him. R. 206, I1. 7-14.
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In the bathroom, Puckett said the took the marijuana seeds and stems and threw

them towards the toilet and as he did that he heard a big bang behmd and turned around and
&

saw a fist commg through the sheet rock R 208, 11, 1-6 When he threw the marijuana, he

was looking at them bustlpg the hole in the wan and so he did not see where the marijuana

landed. Puckett said he did not try to flush the toilet and did not see anything in the toilet.

While he admitted to bﬁnging the marijuana into the bathroom, he was adamant that he did

| not bring any cocaine into ,fthe bathroom. R. 208, 1l. 8-24.

Puckett testified th:jat he also saw a gun pointed at him through the hole in the wall
and so he just threw his hajnds up, opened the door real quick and said I give up. R.211L,1L
7-12. |

. Puckett also testiﬁ;ed' that he _héd no knowledge of the crack cocaine found in his
living room and none of it was his. R. 211, L. 13-23.

After he was anes{ed and read his Miranda rights, Puckett testified that he did tell
the officers that the ma.frijuana was his. He claimed the marijuana and took full
responsibility for it becaujse he had purchased it from Anderson for twenty dollais. R.
212, 1. 5-24. He never x%rxade any statements to the officers claiming the cocaine, crack
cocaine, or the scales. 1R 213, . 1-5.  The only thing Puckett acknowledged that
belonged to him in the ghous_e was the twenty dollar bag of .marijuana he had just
purchased from Anderson.‘j R. 215, 11. 23-25.

Puckett was ultimately charged with trafficking cocaine and possession of crack
cocaine with intent to distjri_bute. The jury found him guilty of trafficking cocaine and

not guilty of the possessién of crack cocaine with intent to distribute. R. 308, 1. 24 —

309, 1. 4. . |

11




"ARGUMENT
L The Trial Court erred in refusing to grant a mistrial where the pblice officer
testified about a confidential informant witnessing Appellant selling drugs where
_ such evidence constituted improper evidence of prior bad acts and where the Trial

Court’s only basis for denying Appellant’s motion for a mistrial was because the

Trial Court did not want the case to be tried for a third time.

During the trial, Puckett’s attorney cross-examined Sergeant Jimmy Johnson, one of the
officers that executed the search warrant at Puckett’s home the night of August 21,2009. Sergeant
Johnson had worked for the Union County Sheriffs Office for fifieen years and had been an
investigator with the narcotics division for almost four years-and was working in that capacity on
August 21,2009. R.88,1.21-89,1.8;97,1. 5-9. During Sergeant Johnson’s cross-examination,
Puckett’s attorney had the following exchange with Sergeant Johnson where Sergeant Johnson
revealed without prompting from Puckett’s attormey that Puckeft had been selling drugs before:

Q: And I want to go to the point where you, before you get to the residence you

received a call, say. that it was inforntation and you were going to use that
information to go get a search warrant, is that right?

A: Yes. Lieutenant Sherfield gave me a call, advised me that one of our -~
confidential informants - - -

Q:  Right.

A: - - - that we had used had been to Mr. Puckett’s location - - -

Q Right. |

A: - - - and witnessed him sell - - -

R. 99, 11. 5-16.
_Puckett’s attomey moved for a mistrial:

When Sergeant Johnson was testifying earlier there was a mention made of my
client being observed by a confidential informant selling an amount or selling
something, selling cocaine. I do not feel that the question I asked the officer should
have elicited that response. The officer testified he had fifteen years experience.
’m sure he’s testified in numerous trials like this, should the solicitor informs him,

12
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| .
you know, that obviously he knows better than to go into that. That’s something
that’s prejudicial to the jury. I’d like to bring that to the court’s attention. What
‘would be the remedy? [ ask the court to consider a mistrial in the case. It's .
prejudicial. I don’t know what the remedy would be as far as an instruction to the
jury that could take back what ultimately was said. :

|

|-

1 "
|

R. 105, 11. 6-20.
|

The Trial Court agreed th?t the remark should not have been made and decided not to give
any curative instruction. The Tria;l Court further decided to not grant a mistrial because the case had
' |
already been tried one time and he did not want to have to have the case tried for a third time:

That was not necessary and it was not responsive to — It was not a necessary to
respond to the question. It was gratuitous information and it of course was hearsay
and hearsay on hearsay basically. ’m not going to grant a mistrial. I do not find
that there is any manifest necessity to grant a mistrial although this kind of

" interjections disturb me particularly Officer Johnson having been around for a long
time and we shouldn’t have to get into these situations. I will give a curative
instruction if requested by the defense. Well, I'm not going to give a curative -
instruction, I think that would highlight it and I'm not going to put the burden on the
defense to have to ask foria curative instruction so I deny the motion for a mistrial
and I’m not going to give any kind of curative instruction. But I am going to request
the solicitor to have some similar or some sort of training with the officers who
appear as the solicitor’s witnesses and try to make sure they understand where they
can go with their testimony and where they can’t go with their testimony. We've
already tried this case one time, don’t want to have fo Iry it a third time based on
some extraneous interjection by a State’s witness. '

R. 152, I1. 5-26 (emphasis added).
4 |
For determining whether; a mistrial should have been granted, the South Carolina
Supreme Court has stated that “[_ﬁ]he less than lucid test is therefore declared to be whether the

mistrial was dictated by manifest necessity or the ends of public justice, the latter being defined

as the public's interest in a fair tlfial désignated to end in just judgment.” State v. Prince, 279

8.C. 30, 33, 301 S.E.2d 471, 472 ‘( 1983). Specifically, the trial court is to consider the following
factors when ruling on a motion for mistrial: (1) the character of the testimony; (2) the

circumstances under which it was offered; (3) the nature of the case; (4) other testimony in the case;

13




and (5) “perhaps other matters.”” State v. Craig, 267 S.C. 262, 269, 227 S.E.2d 306, 310 (1976).
Therefore, although the decision to grant or deny-a mistrial is Withih the trial court’s discretion,
siich discretion is not unfettered. See State v, Edwards, 373 S.C. 230, 236, 644 S.E.2d 66, 69 (Ct.
App. 2007).

| In this case, Sergeant Johnsqn’s nonresponsive rerﬁark that a confidential informant had
witnessed Puckett selling drugs nnproperly i)lacéd Pu_ck&t’s character at issue in violation of Rule
404(b), SCRE. Evidence that a defendant has committed otﬁer unrelated crimes or bad acts is
inadmissible to prove the defendant's propensity to commit the crime with which he is charged.
State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). This is so because under our system of justice,
a conviction must be based upon evidence of the offense for which the accused is on trial rather

than upon prior criminal or immoral acts. State v. Gore, 283 S.C. 118,322 S.E.2d 12 (1984).

It is only in exceptional cases that another crime or bad act is relevant to an issue other
than the accused's character. Such exceptions to the general rule which permit the admission of
evidence of other crimes or bad acts are applicable dnly where the prior bad act directly supports

some substantial element of the State's case or is relevant to establish a material fact or element

of the crime charged. State v. Bell, 302 S.C. 18,393 S.E.2d 364 (1990), cert. denied, 498 U.S.
881, 111 S.Ct. 257, 112 L.Ed.2d 182 (1990). o

In State v. Campbell, 317 S.C. 449, 454 S.E.2d 899 (Ct; App. 1994), this Court held that
the trial court improperly admitted testimony from an informant about previous drug purchases
from the defendant in a case where the defendant was charged with dis;ribution of crack cocaine.

The court held that the informant’s testimony did not fit the Lyle exception for a common

scheme or plan and that “[b]y introducing the prior bad acts, the State was not trying to prove a

common scheme but to convince the jury that because [the defendant] sold crack cocaine in the.

14
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past, he was selling crack cocaine on this occasion. This is precisely the type of inference that

Lyle prohibits.” Campbell, 317 §.C. at 451, 454 S.E.zd at 901.

The Campbell court further remarked that “[wlhen the prior bad acts are strikingly
similar to the one for which the] appellant i's tried, the danger of prejudice is enhanced.” Id. at
451-52, 454 S.E.2d at 901 (intenal citations omitted).

Subsequently, in State v Carter, 323 S.C. 465, 476 S.E.2d 916 (Ct. App. 1996), this
Court held in another distributijon of crack cocaine case that evidence of a drug transactioﬁ
involving the defendant-and a cci;operating government witness four days before the transaction
giving rise to the charge against tihe defendant was not admissible for any proper purpose. In so
holding, thié Court observed “;[i]n the prosecution of one crime, proof of another direct
substantive crime is never admi#sible unless there is some legal connection between the two
upon which it can be said that oné tends to establish the other or some essential fact in issue.” Id.
at 467, 476 S.E.2d at 917.

Here, there is no questloﬁ that Sergeant Johnson’s testimony was not proper. The Tnal
Court agreed and stated that thls type of interjection into a trial by an expenenced officer
“disturb[ed]” him. The ;nal Court further admonished the solicitor to make sure ofﬁcers who
appeared as witnesses understood where they could and could not go w1th their testimony. R,
152, 11. 9-24. The Trial Court a{so decided that the remark could not be -ci1_red with .'any sort of
curative instruction. R. 152, Il. 14-19. In the end, however, the Trial Court ruled that it would
not grant Puckett’s motion for a I%xistrial because “[w]e’ve already tried this case one ti,ine, don’t
want to have to try it a third time gased on some extraneous interjection by a State’s witness.” R.

152, 11. 24-26.

15




While the trial court does have discretion to grant or deny a mistrial which will not be
overturned on appeal absent an abuse of discretion and while the grant of a mistrial is a “serious

and extreme measure which should dnly be taken when the prejudice can be removed no other

way,” Puckett maintains that the Trial Court here did abuse its discretion in not granting his

motion for mistrial. Edwards, 373 S.C. at 236, 644 S.E.2d at 69.

The Trial Court had already'.deterrninéd that Sergeént‘ Johnson’s remark was improper
and the prejudice could not be removed by a curative instructi;m. R. 152, 11. 5-19. The only
reasén, however, that the Trial Court denied the mistrial was because thé court did not want the
case tried for a third time. R. 152, 1l. 24-26. Puckett submits that this is not a sufficient reason
to deny his motion for a mistriai where he was denied a fair trial by the imbroper injection by
Sergeant Johnsc;n that Puckett was selling drugs in a case where Puckett was being tried for
btrafﬁckin.g cocaine.

The refusal of the Trial Court to grant a mistrial was not harmless error.  Puckett’s
credibility was essential for a jury’s determination of whether the cocaine found in the toilet
belonged to him or Travis Anderson. . “Error which substantially damages the defendant’s

credibility cannot be held harmless where such credibility is essential to his defense.” State v.

Reeves, 301 S.C. 191, 194, 391 S.E.Zd 241,243 (1990).

Morgover, the evidence against Puckett was obviously not overwhelming as there was a
first trial which resulted in a fxung jury and the jury in this case at first could not reach a
unanimous decision on either charge against Puckett. R.306,1l. 10-13. Therefore, it cannot be
said that Sergeant Johnson’s interjection into the trial that a confidential informant witnessed

Puckett selling drugs was harmless error beyond a reasonable doubt and did not factor at all into
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the jury’s decision. Therefore,‘j the Trial Court erred in refusihg to grant Puckett’s motion for a

mistrial.

|
| <
IL The Trial Court erred refusing to allow Appellant to introduce his prior consistent

statement made in his first trial pursuant to Rule 801(d)(1)(B),. SCRE where 1))

Appellant testified at the trial and was subject to cross-examination; (2) the State

accused Appellant of fabricating a new story at the second trial about whether Travis

Anderson .gave him th:e cocaine before Appellant entered the bathroom;  (3)

Appellant’s statement at the first trial that he sought to have admitted was consistent

with his testimony on direct at the second trial; and (4) the statement at his first trial

that he sought to have admitted was made before the alleged recent fabrication..

In his testimony on direct iexamination, Puckett testified that Anderson did not give Puckett
any cocaine to flush into the toilet before Puckett entered the bathroom and that Puckett absolutely
did not possess any of the cocaine found in the house. R. 204,124 -208, 1. 24; 211, 1. 24 - 212, 1.
. _

On c:oss-exaxnination, the solicitor accused Puckett of now making up this story because at
his first trial he apparently testiﬁéd that before he went into the bathroom, Anderson handed him the
cocaine and told him to flush it. R 217,11, 13-16. Puckett tried to explain that he made a mistake
on his part in saying that in the ﬁrsr trial because he was so nervous. R. 217,1. 18 - 218, 10.

On re-direct examination, {iPuckett’s attorney tried to bring out Puckett’s statements in his
first trial that he did not flush the ;cocaine for Anderson or possess any of the cocaine to show that
his testimony on direct examinatiojn in the second triéi was cons.istent' with his iestiniony in his first
trial despite the solicitor’s accusatijons that Puckett was now making up this new story. R.244,1

13249, 15. Specifically, Puclj<ett’s attorney wanted the following testimony from the first trial

i

admitted:
Q:  Okay. And when [Anderson] came out of the bathroom is when you say he
~ handed you the cocaine? e
A: No, sir.

17




Q:  Okay. And then as you are walking in the bathroom, he’s walking out of the

bathroom?

A: Yes, Sir.

Q: Okay.

A: Coincided. We kind of bumped each other just a little bit to run in and out of the
bathroom.

Q And, and it’s at that point that he gave you the cocaine as he was walking out of the
bathroom?

A: He did not nevér eQer give me cocaine, sir. | answered that awhile ago for you.

Q: Oh, you never got it?

A: No; sir, ‘

Q: You never got the cocaine?

A: No, sir.

First Trial R. 333, 1. 8-10; 334, 1L, 9-22.

The solicitor argued that there was no exception to the hearsay rule that allowed this
testimony to come in. Puckett’s attomey argued that he was using the exception under Rule
801(d)(1)(B), SCRE for the admissibility of prior consistent statements. - R. 189, 1. 24 - 191, 1. 14.
The Trial Court sustained the solicitor’s objection and did not allow Puckett’s attorney to question
him about this testimony from his first trial. Id. .

Under Rule 801(d)(1)(B), prior consistent statements are not hearsay if:

The declarant testifies at the trial or hearing and is subject to cross-examination

concerning the statement, and the statement is . . . consistent with the declarant’s

testimony and is offered to rebut an express or implied charge against the declarant

of recent fabrication or improper influence or motive; provided, however, the

statement must have been made before the alleged fabrication, or before the alleged
improper influence or motive arose. '

19
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|
\
1
|
\
I
i

1d. | :
“In order for a prior con51stent statement to be admlss1ble pursuant to Rule 801(d)(1)(B), the
1

following elements must be presetlt:

(1) The declarant musit‘testify and be subject to cross-examination,

(2) The opposing party must have explicitly or implicitly accused the declarant
of recently fabricating the statement or of acting under an improper influence
or motive, | :

(3) The statement must be consistent with the declarant’s testimony, and

(4) The statement must have been made prior to the alleged fabrication, or prior
to the existence of the alleged improper influence or motive.”

State v. Winkler, 388 S.C. 574, 58;3, 698 S.E.2d 596, 601 (2010).

Here, Puckett’s testimony from his first trial should have been admissible as.a prior

* consistent statement under Rule 801 (d)(1)(B). First, Puckett testified at the trial and was subject to

cross-examination, Second, the étate accused Puckett of fabricating a new story at the second trial
abdut whether Anderson gave him the cocaine before Puckett etltered the bathroom. Third,
Puckett’s statement at the first trial that he sought to have admitted was consistent with his
testimony on direct at the second trial. Fourth, the statement at his first trial that he souéht to have
admitted was made before the atleged recent fabrication.  Thus, all of the elements of Rule
801(d)(1)(B) were satisfied, and the Trial Court committed error by not allowing into evidence
Puckett’s statements at the first trial on re-direct examiration.

T'txis error, like the Trial %Iomt’s error in refusing to grant a’mistrilal, was not harmless.

Again, Puckett’s credibility was e$sential for a jury’s determination of whether the cocaine found

in the toilet belonged to him or Travis Anderson. “Error which substaritially damages the

| “

defendant’s credibility cannot be held harmless where such credibility is essential to his
defense.” State v. Reeves, 301 SC 191, 194, 391 S.E.2d 241, 243 (1990).
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Moreover, the evidence against Puckett was obviously not overwhelming as there was a

first trial which resulted in a hung jury and the jury in this case at first could not reach a

unanimous decision on either charge agéinst Puckett. R. 306, 1l. 10-13.  Therefore, the Trial
Court erred in refusing to allow Puckett to admit into evidence on re-direct his statements made
in his first trial about whether Anderson gave him the cocaine to flush and whether the cocaine

belonged to him.'

20

21



22

CONCLUSION .
For the:reasons set forth herein, Appellant Clarence Puckett, 111 respectfully requests
th_a_'t.hi*s conviction be revér-sed and the ¢ase be remanded fot a néw tifal.. |

Respectfirlly submitted,

Carmien V. Ganjehsani
Appellate Defénder.

ATTORNEY FOR APPELLANT
This25" day- of Februray, 2014.
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|
i
STA}TEMENT OF ISSUES ON APPEAL

|
|

|

The trial court did not err in denying the motion for m1stnal and the issue is not

L

preserved where Appel]autl did not contemporaneously make this motion, but waited for
four more witnesses to testify.
B

The tnal court did not err in not allowmg Appellant’s self-servmg testimony from
his ﬁrst trial into evidence where it was not admissible under the rules of evidence as a
prior consistent statement and where Appellant failed to offer argument for its admission;
and gwen the unrelentmgly incredible testlmony from Appellant and that-he was caught
red-handed W1th an open bag of cocaine whll_e hunched over his flushing toilet, any error is

harmless beyond a reasonable doubt.




STATEMENT OF THE CASE |
Appellant Puckett Was indicted by the Union County Grand Jury for trafficking
28-100 grams of cocaiile_ and possession with intent to distribute crack cocaine, The first

trial apparently ended in miétrial. The second trial occurred No'yember 13-15, 2012.

29

Although an instruction became necessary under Allen v. United States, 164 U.S.

492 (1896), the jury.fc_)und Puckett guilty of trafficking coc_aine and not guilty of the crack

cocaine charge.'

The Honorable John C: Hayes, I1I, sentenced Puckett to ten years’ imprisonment-

for frafﬁcking cocaine.

1 The evidence at trial was that the cocaine was found in the bathiroom toilet that Puckett was hunched over
when police found him. The crack cocaine was found in the living room where Travis Anderson, a visitor,
was found, Seg Respondent’s Staternent of Facts, infra,

2
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STATEMENT OF FACTS
Lieutenant John Sherﬁeld set up surveillance of Pnckett’s trailer. Lieutenant -

Sherfield observed Travis Anderson arrive at the trailer at this time. Meanwhﬂe, Sergeant '

- Jimmy Johnson obtained a‘search warrant ROA. pp 12-14.

Four officers execu‘ted the search warrant, ’I‘he back door was padlocked and the

front door opened to the out31de, making entry difficult. Lieutenant Sherfield testified he

could hear someone runmng inside while they attempted to open the door. ROA Pp.
15-16. The doqr finally eame open and Travis. Anderson was found inside the living
room. . Lieutenant Sherﬁeljd heard the toilet ﬂushing and the bathroom door was locked, so

|
Lieutenant Sherfield knocked a hole through the wall of the bathroom. ROA. p. 17.

Lieutenant Sherfield obser?iled Puckett throﬁgh the hole; Puckett .was leaning over the

toilet. Sergeant Johnson was able to open the bathroom door and led Puckett out of the

1

" bathroom. Sergeant Johnson recovered an open bag of powder cocaine from the

bathroom. ROA. p. 18. Also,. fourteen grams of marijuana were recovered from the -
basket next to the commmjie. ‘Both Pucke;t and Anderson were -arrested. ROA. p. 19.
Anderson’s ease was etill p%nding at the tirne of trial. ROA. p. 24.

Law enforcement fojnnd $1,177 in cash in Puckett’s pocket. ROA. p. 20. Pucket_t
admitted at the scene that he ﬂixshed_ some of tne drugs, although he cou!d not say how .
rnuch. He also told oﬂ_icexj-s there were scales in the kitchen- cabinet. Law enfercement

recdvered. black digital scéie's with white powder residue, which Sherfield believed was.

~ cocaine, onthelid, ROA. p 21. Puckett admitted to selling drugs because he fell on hard

times and lost his job. R(;)A. p- 22. Two more baggies, later determined to be crack




cocaine, were found on the couch and floor m the living reom.'2 ROA. pp. 22;23.
Sherfield testified that Travis Anderson was searched, as was his car. Anderson only had
$1.31. Anderson also liad marijuana and prescription medieation (Xanax) in his car,
along with his own set ef digital scales. ROA. p. 23; pp. 66-67. .

Puckett was interviewed the next day at the Union County jail. =He again admitted

selling drugs because he lost his job, He indicated he knew three other people who were

selling drugs and said he might want to help, but he wanted to think it over. ROA. pp
. 24-35. Puckett indicated he could attain up to a quarter kilo (9 ez;) of cocaine. ROA. p.
25. B
. Sergeant Ji_mmy Johnson testified he heard movement inside the trailer wnen he
knocked on the door to execute the search warrant. ' Sergeant Johnson kicked ann pulled
"on the door until it suddenly opened. ROA. pp. 89-91 When Sergeant Johnson heard
flushing, he attempted to open the bathroom door but it was locked. Aﬂer he busted the
door open, he found Puckett crouched down at ﬂxe toﬂet and also found a bag of cocaine in
the toilet and maﬁjuana ‘in the bathroom trash can. ROA. pp. 92-94; pp.' 107-108.
Puckett told Sherﬁeld that all the drugs in the trailer were his and not Anderson’s. ROA.
p. 95. Sergeant Johnson conﬁrmed twenty grams of marijuana, forty Xanax pills; and a

-set of digital scales were found in Anderson’s car. ROA.p. 111.

Deputy Dee Haney confirmed that Puckett told law enforcement that the drugs '

were his and Anderson knew nothing about them. ROA. p. 119.

The bag from the bathroom contained 55.95 grams of cocaine and the two bags

2 The two baggies found in the living room constituted the comraband for the charge of possession with
intent to distribute crack cocaine, for which Puckett was acquitted.

4
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from the living room contajined'4.22 grams of crack cocaine,

Puckett admitted tfle marijuaﬁa was his but denied the crack cocaine or cocaine

were his. He explamed he does not do cocaine, marijuana was his thing. ROA p. 197.

He denied the scales were h1s ROA. p. 198. He claimed he received a $20 pack of

marijuana from Anderson. | ROA. p. 198. Puckett claimed he did not attempt to flush the

- toilet and he did not bring any cocaine into the bathroom. He denied ever telling law

enforcement at the trailer or the jail that the cocaine was his. ‘He also denied ever telling

law enforcement he could ﬁuy cocaine from anyone. ROA. p. 214,




ARGUMENT
L.
The trial court did not err in denying- the motion for
mistrial and. the issue is not preserved where Appellant
‘did mot contemporaneously make - this motion, but
waited for four mere w1tnesses to testify.

Puckett argues that the trial court erred in denying hxs motlon for mistrial for

testimony elicited by his trial attomey. Puckett’s argument asserts two mlsconcepuons. '
(1) the trial court based its ruling on the desire not {o try the chargesa thn-d time; and (2) the

testifying law enforcement ofﬁcer was not prompted by defense counsel. In fact, the tnal -

court simply did not find the error mgmﬁcant enough to grant a mlstnal and defense
counsel prompted law enforcement’s answer — it ‘was 1mprecxse questlomng that led to the
answer. Further, the motion for mistrial was not contemporaneous and accordmgly,‘ the
issue should not be reviewed by this Court.
- Defense counsel questioned Sergeant Johnson as follows:

Q: And I want to go to the point where you, before you get to

the residence you received a call, say that it was information

and you were going to use that information to go get a search

* warrant, is that right?

A: Yes. ‘Licutenant Sherfield gave me a call, advised me
that one of our confidential informants - - -

Q Right. '
Al that we had used had beeﬁ tc;> M. Puckett’s'location =~
Q: Right,
A: —-and witnessed him sell-—-

Mr. Delaney: Your Honor.

33
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Court: Just - Go onto }-'our next question.
ROA. p 99, lines 5-16 (emphas1s added) Contrary to Puckett’s content:on, defense :
counsel kept leading Sergeant Johnson toward an explanation of what mformatlon--
Sergeant Johnson attamed,\as it was less then clear what testnnony defense counsel was

|

seeking, Defense counsel did not move to strike the testimony or move for a mistrial at -

* that time, but gingerly started back down the same path again:-

Q; Again, my question to you is, and if you ~ just wait,
| .

A: Okay.

Q: Listen to what my question is. You received
information;“;is that right? '

A: Right,

Q From Ofﬁcer Sherfield?

A: Correct. .

Q: Okay. And your job at that point was to take that
information to somebody to get a warrant; is that right,
search warrant? ’

|
A: Correct

\
ROA. p. 99, line 20 — p. 100 line 11. So it appears defense counsel was taking an
elongated line of questlonmg to sunply elicit testimony that it was Sergeant Johnson’s job
to go to the maglstrate fora seerch warrant, which he simply could have elicited by asking
Sergeant Johnson: “Was ‘it yfo"ur job to go to the maébtrate’ ,t° obtain a search warrant?”

Defense counsel waiied until much later to make his mistrial motion. Four more

State’s witnésses testified before defense counsel made his motion for mistrial. ROA p.

|
1
i
i




150. The trial court needed the reporter to replay the testimony. ROA. pp. 150-151. - '
The trial court made the following detailed ruling:.

" That was not necessary and it was not responsive to ~ it was
not necessary to respond to the question. It was gratuitous
- information and it of course was hearsay and hearsay on
hearsay basically. I'm not going to grant a mistrial. Ido
_not find that there is any manifest necessity to grant a
mistrial although [these] kind of interjections distirb me
particularly Officer Johnson having been around for a long
time and we shouldn’t have to get into these situations. I
will give a curative instruction if requested by the defense.
Well I’m not going to give a curative instruction, I think that
would highlight it and I’m not going to put the burden on the
* defense to have to ask for a curative instruction so I deny the
motion for a mistrial and I’m not going to give any kind of
curative instruction. But I am going to request the solicitor
to have some similar. or-some sort of training with the
- officers who appear as the solicitor’s witnesses and try to
make sure they understand where they can go with their
testimony and where they can’t go with their testimony.
We've already tried this case one time, don’t want to have to
try it a third time based on some extraneous interjection by a
State’s witness. ‘ - .

ROA. p. 152, lines 5-25.

Puckett ignores the ﬁrst five sentences o-f the trial court’s ruling to claim the reason
his motion was denied was solely based on not wanting to try the case a third time.
However, looking at the totalifty of the trial court’s ruling, the basis of the ruling was simply
that the testﬁnony was not so prejudicial as to create a manifest necessity to grant the
mistn'_a; motion. Indeed, it is implicit that the trial court viewed :hé prej\.ldice from thé _
testimony as so slight that a curative instruction would only “highligﬁt” the objectionable
testimony. Even if the trial court was not going to require the curative instniction, counsel

could have sought one and most likely would have had his request granted. Instead,

8
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|
counsel obviously did not \?;Vant fo hig!ﬂight the testimony either, a clear indication that the_
testlmony was not so: preﬁdxcnal as to affect the falmess of the trial.
“A mistrial should only beé granted when ‘absolutely necessary,’ and a defendant
musf show both error and r'esultmg prejudme in order to be entitled to a mistrial.” State v.
Stanley, 365 S.C. 24, 34, 615 S.E.2d 455, 460 (Ct. App. 2005) (citations omitted). “The
less than lucid test is théreflore declared to be whether the; Inistrial was dictated by manifest

necessity or the ends of pubhc justice, the latter being deﬂned as the pubhc s interest in a

_ falr trial destgnated to end m Just Judgment.” State \A Pnnce 279 8.C. 30, 33, 301 S.E2d

471, 472 (1983). |

" The decision to gmnt or deny a mistrial is thlnn the sound dlscretlon of the trial .
judge and will not be overtumed on appeal absent an abuse of dnscretxon amountmg to an
error of law. State v, Cnm, 327 S.C. 254, 257 489 S.E.2d 478, 479 (1997) Our courts _
favor the exercise of wide dlscretxon of the mal judge in determining the merits of such
motion in each individual case State v. Howard, 296 S.C. 481, 483, 374 S.E.2d 284, 285

\
(1988) “It is only in cases Pf ib#ise of discretion Whlch result in prejudlce that this court

will intervene and grant a n‘ew trial.” Id The tnal court-did not abuse its discretion, as

the oblique reference was not suﬂicxently prejudicial as to requlre a curative instruction,
much less a mistrial. 1
Further, the issue 1s not preserved for review, as the motion came too late, A

contemporaneous objection is required to properly preserve an error for appellate review.
| .

State v. Hoffman, 312 3.C. ;386, 393, 440 S.E.2d 869,.873 (1994) (objection to testimony

‘ . :
was broadly made and well after initial, allegedly prejudicial, testimony); State v. Curtis,’




356 S.C. 622, 632, 591 S.E.2d 600, 605 (2004) (ﬂnding the objection untimely where

counsel did not object after several pages of testimony). An 1ssue is not preserved for
review unless 2 contemporaneous obJectron is made to and ruled upon by the tnal court.

State v. Johnson, 363 S.C. 53, 58-59, 609 S. E.2d 520, 523 (2005)

On point is State V. Heller, 399 8. C 157, 731 S.E2d 312 (Ct. App 2012). In -

Heller, counsel contemporaneously ob]ected to reference dunng direct examination to his

client being on parole. The trial court sustained the objection and gave a curatwe
instruction when counsel moved to strike. However counsel waited nntil the witness
finished direct examination and the court took a fifteen-minute break to make a motion for
mistrial. This Court found the issue was not preserved for review as the motron for
mistrial was not contemporaneously made Id 399 8.C. at 173-74; 731 S.E2d at 321,
In the instant case, defense counsel did pot spec1ﬁcally object the trial court did not
specifically rule, and defense counsel did not move to strike the testimony. But even
-' ignoring those matters, defense counsel undeniably failed to make a contemporaneous

motion for mistrial as in Heller. This issue should not be reviewed.

10-
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} IL -
The trial court did not err in not allowing AppeBant’s
self-serving testimony from his first trial into evidence
where it was not admissible under the rules of evidence
as a prior| consistent statement and where Appellant
failed to offer argument for its admission; and given the
unrelenting‘ly incredible testimony from Appellant and
that he wa:s caught red-handed with an open bag of
cocaine while hunched over his flushing toilet, any error
is harmless 5b'eyond'a reasonable doubt. :

Evidence was overwhelming if Puckett did not testify — he was caught red-handed,
hunched over a 'ﬂtishing toiiet with an open bag of cocaine. Yet Puckett managed to make
his case even worse with Ehis testimony. "Puckett assured the jury ?that_ he did not do

cocaine, marijuana was hJs thing. ROA. p. 197. Puckett testified as follows about his

.prior frial;

Q: All right. Now, CJ, I want to talk to you about at a prior
court proceeding you said that right before you went into the
bathroom Travis handed you cocaine and told you to flush.

A: Yes, su' .
Q: Okay. And you said thatata pridr court proceeding am I
Cright? C ‘
A: Yes, sir, Ildxd
Q: Is that wﬂat happened?
‘

A: No, sir.§ Actually it was misunderstood but I-
misunderstood it myself. Saying it myself 1 apologized -

3 On direct examination at his first trial, Puckett testified: “Right before I run into the bathroom Mr.
Anderson handed me the cocaine and threatened me to run in the bathroom and flushit. ...” Mistral ROA,
p. 321, lines 20-22. After the State’s hearsay objection was sustained, Puckett continued unprompted:
“Okay. At the time I took the d¢gs, run into the bathroom, I flushed the drugs down in the toilet because [
did not have the drugs, so I took the drugs that was told to me to flush, flush them, try to flush them. My

intention was to flush them, but as I say, the bag of marijuana was still floating on top of the water.” Mistrial
ROA.p. 322, lines4-10, -~ ’ .

11




now. What had happened is he had tried to hand me the
cocaine, the little bag of whatever he had but I couldn’t take
it and I refused to take it first but I also had my hands full -
" Q: Okay. L "

A: -0 there’s no way that I could have taken it.
Q: All right. Now did you also testify under oath at this
same court proceeding numerous times that Travis did not
give you anything when he was leaving the bathroom?
A: Yes, sir.

ROA. p. 205, line 23 — p. 264, line 18.

Naturally, Puckett was cross-examined about his prior testimony that Ande;‘sbn

handed Puckett the cocaine to flush. Puckett then sought on redirect examination to admit

his prior testimony claiming he did ot take the cocaine from Puckett, Puckett wasata

loss to explain a rule or theory of admission of ti:e hgarsay. The trial court considered
whether it was ‘admissible as a prior consistent statement and sustained the State’s
objeéﬁon.' ROA. pp. 248-249. Counsel never offered to explain how the testimony
qualified as a prior consistent statement. |

Under Rule 801(d)(1), SCRE, a declarant’s statement is admissible if the declarant

testiﬁe:s at irial_ and is subject to cross-examination coricenﬁng the statement where the 3

statement is “(B) consistent with the declarant’s testimonir and is offered to rebut an

express or imblied charge against the declarant of recent fabrication or improper

influence or moftive; brovided, however, the statement must have been made before the
alleged fabrication, or before the alleged improper influence or motive arose”,

(Emphasis added).

12
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| |
\ ; '
In the instant case‘, the State did not allege recent fabrication and further, the

statement did not arise before the motive to fabncate arose, Instead Puckett claimed he.
took the cocaine from Anderson on direct exammatron, then he claimed he never took any

\
cocaine from Anderson when subjected to cross-exammatmn In State v. Foster, 354 8.C.

614, 582 S.E.2d 426 (2003), our state supreme court noted that “a prior consistent

|
statement offered for rehabrhtatlon is-either admissible under Rule 801 (d)(l )(B) oritisnot

admissible at all.” Id., 354‘ S.C. at 621, 582 S.E.2d at 430 (internal quotatron marks and

\
1
citation omitted). ;

Examining its prior%opinion in State v, Saltz, 346 S.C. 1 14,,551 S.E.2d240 (2001),

the Supreme Court in Foster noted that merely questioning a witness about a prior .
} §3

inconsistent statement is insufficient to admit a prior consistent statement under Rule

i

801(d)(1)(B). Id, 354 S.C. at 622, 582 S.E.2d at 430. The Court found that the prior

. statement by a State’s witnéss_ was inadmissible because there was no express or implied

charge against the witness of recent fabrication or improper influence or motive. Id.
Puckett mistakenly | \clalms that “the solicitor accused Puckett of now making up

this story™ and references ROA p. 217 lmes 13-16. SeeBr. of App p. 18. That portion

\
of the testlmony follows ' 1

Q: Okay. And on that day you testified under ‘oath that
before you ran into the bathroom Mr. Anderson handed you
cocaine and told you to flush it?

A Yes, sir. :

ROA. p. 217, lines 13-16 As shown above, the prosecutor was merely impeaching

Puckett with his prior mconsrstent statement. Asin Foster, this line of questioning does

13




not amount to an express or implied charge of recent fabrication.
The issue is not preserved for review. Puckett never articulated a basis for
admission of the statement at trial. Only the trial couxt identified Rule 801 asa possible

basis for admission. “[T]he trial court’s mentlomng the issue does not preserve it for

appeal.” State V. Fletcher, 363 S.C. 221, 258, 609 SE.2d 572 591 (Ct. App. 2005)
reversed on-other grounds by State V. Fletcher, 379 S.C.17, 664,S.E.2d 480 (2008). Mere

observations by the trfal court do not enlarge the grounds upon which the motion is made. |

Mize v. Blue Ridge Ry. Co.,219 8. C. 119,64 S.E.2d 253 (1951) Indeed Puckett never
claimed at trial that the prosecution made an allegatmn of recent fabricationi and he did not
present any other argument that the proposed statement met the cntena for admlssxon.
Even if preserved for review, any error.is utterly harmless First, Puckett was
allowed to explain on direct exammatlon that he had testified at one point in the first tral

that he never recexved cocaine from Anderson. 'ROA. p. 206 lines 15-18. Therefore, the

.proposed redirect examination testimony would have been cumulative to the direct

examination testimony and its exclusion was harmless. State V. Beckham, 334 8.C. 302, -

320, 513 S.E. 2d 606 615 (1999) (finding any error in admission of excluded evidence
harmless where it would be cumulative to impeachment evidence that was admitted).
Second any error is harmless beyond a reasonable doubt due to the overwhelmmg
evidence of guilt. The fact that Puckett was found crouched over the tmlet, which was
flushing, with an open bag of cocaine, in his locked bathroom, is _powerf\il_evide_nce of
guilt. Then he admitted the drugs were his to Jaw ehforcement opon arrest. Later, he

confirmed this admission in an interview at the county jail. Finally, the prior testimony

14
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l
1
1
1

recantmg his admission that he took the cocaine ﬁ'om Anderson to flush down the toxlet

would not begin to undue Puckett’s credxblhty issues. “When guilt has been conclusively

proven by competent ev1denoe such that no other ratlonal conclusxon can be reached, the

Court should not set asﬂ; a conviction because of msubstantxal errors not aﬁ'ectmg the
. Rk ’ | _ :
result.” State v. Bailey, 2?8 SC 1,5,377 S.E.2d 581, 584 (1989). . .

i CONCLUSION

For all of the foregbing'reasoﬂs, it is respectfully subrriitted that the judg_mént and

A conviction of the lower court should be aﬁirmed
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ALAN WILSON
Attorney General

DAVID SPENCER
Senior Assistant Attorney General

KEVIN SCOTI‘ BRACKETT
Solicitor, Sixteenth Judicial Circuit

BY:

DAFAD SPENCER

I ' Office of the Attorney General
| : Post Office Box 11549
1 Columbia, SC 29211
(803) 734-3727
- ATTORNEYS FOR RESPONDENT

February 27, 2014

15




43

STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal From Union County
John C. Hayes, III, Cipcuit Court Judge

" THE STATE, S

' . . Respondent,
Vs. '

- CLARENCE PUCKETT, IiI,

* Appellant.

CERTIFICATE OF COUNSEL

" The undersigned hereby certifies that this Final Brief of Respondent .complies with R_uleA

211(b), SCACR.

ALAN WILSON o
Attorney General

DAVID SPENCER

Senior Assisant A}tgrﬁey General
By: '.

S5V 1D SPENCER _
. Office of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT

February 27, 2014




44

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

' Appesl From Uion County
John €. Hayes, III, Citcuit Court Judge

THE STATE,

Respondent,
VS. |
CLARENCE PUCKETT, I,

" Appellant. '
PROOF OF SERVICE

I, Norma Bigbee, eei‘tify that I have served the within Final Brief of Respofident on
Appellant by depasiting two copies of the sare in the United States mail, postage prepaid, -
addressed to: : ‘

Carmen V., Ganjehsani, Esquire
Appellate Defender
SC Commission on Indigent Defense
Divislon 6f Appellate Defense-
P, 0.Box'11589
Columbia, 8. O. 20211

|

I further certify that ‘all parties r.equifed by Rule to be served have been served,

This 27" day of February, 2014,

ORMA BIGBEE
Legal Assistant

Office of Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727




THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE

CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,

V.

Clarence Puckett 111, Appellant.

Appellate Case No. 2012-213517

Appeal From Union County
John C. Hayes, III, Circuit Court Judge

Unpublished Opinion No. 2014-UP-347
Submitted August 1, 2014 — Filed October 1, 2014

AFFIRMED

Appellaté Defénder Carmen Vaughn Ganjéhsani, of
Columbia, for Appellant. | - :

Attorney General Alan McCrory Wilson and Assistant
Deputy Attorney General David A. Spencer, both of
Columbia; and Solicitor Kevin Scott Brackett, of York,
for Respondent. ‘ :

45




46

PER CURIAM: Clarence Puckett appeals his conviction of trafficking in cocaine,
arguing the trial court erred in denying (1) his mistrial motion and (2) his request to
admit a prior consistent statement pursuant to Rule 801(d)(1)(B), SCRE. We
affinm pursuant to Rule 22P(b), SCACR, and the following authorities:

1

1. As to the mistrial: State v. Hoffinan, 312 S.C. 386, 393, 440 S.E.2d 869, 873
(1994) ("A contemporaneous objection is required to properly preserve an error for
appellate review."); State v. Simmons, 384 S.C. 145, 171-72, 682 S.E.2d 19, 32-33
(Ct. App. 2009) (concludin;g appellant's argument that the trial court should have
granted his mistrial motion due to prejudicial witness testimony was unpreserved

.when appellant failed to tinfaely object to witness's testimony and waited until after

witness testified before requesting a mistrial).

2. As to the admissibility of the prior consistent statement: State v. Foster, 354
S.C. 614, 620-21, 582 S.E.2d 426, 429 (2003) ("The admission or exclusion of
evidence is within the discretion of the trial court and will not be reversed on
appeal absent an abuse of that discretion."); id. at 621, 582 S.E.2d at 429 ("An

- abuse of discretion occurs when the trial court's ruling is based on an error of
. law."); id. (stating pursuant to Rule 801(d)(1)(B), a witness's prior consistent

statement is "not inadmissible hearsay if: [1] the declarant testifies at the trial or
hearing and is subject to cross-examination concerning the statement; [2] the
statement is consistent with the declarant's testimony; [3] the statement is offered
to rebut an express or implied charge against the declarant of recent fabrication or
improper influence or motive; and [4] the statement was made before the alleged
fabrication, or before the alleged improper influence or motive arose™) (alterations
by court) (internal quotation marks omitted); id. at 622, 582 S.E.2d at 430 (holding
a witness's written statement to the police did not qualify as a prior consistent
statement pursuant to Rule 301(d)(1)(B), because defense counsel's questions to-
the witness about the witness's contrary statements "did not rise to the level of
charging fabrication, but instead amounted to calling [the witness's] credibility into
question, i.e. simple-in1pea¢11ment"). '
AFFIRMED.'

T

HUFF, SHORT, and KONDUROS, JJ., concur.

' We decide this case withoht oral argument pursuant to Rule 215, SCACR.

|
'




