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STATEMENT OF ISSUES ON APPEAL

1.

Whether the court erred in allowing Detective Lent fo repeat what Ofﬁcer’Béllamy
allegedly told him about appellant’s “strange behavior” in retrieving the decedent’s lost cell
phone, and her failure to inql;lire where it was found, since.the repetition aﬁd emphasis of this
hearsay testimony about alleged “strange behavior” made it extremely pre;j udicial?

; ,

Whether the court erred by excluding evidence appellant’s neighbor, Matthew McGurl,
had éasy access to the decédent husband, that he had been threatening her husband over drug
transaé:tions-, where the décedent filed a lawsuit against McGurl the same day he Wasvmurdered,
since appellant had the right to rebut the state’s theory of the case that appellant, as the wife, had
the uniqué opportunity and motive to murder the decedent? t
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STATEMENT OF THE CASE

Appellant was indicted by the Horry County grand jury for the offense of murder. Her
case was called to trial on May 23, 2016, before the Honorable Larry B. Hyman, Jr., and a jury.
Greg McCollum and Dean Muraddu represented appellant. Scott Hixson and J. Stephen Grooms
were the assistant solicitors. Tr. 1.

On May 26, 2016, the jury found appellant guilty of murder. Tr. 625, 1l. 18-22. Judge
Cothran sentenced appellant to thirty-five years imprisonment. Tr. 631, 11. 13-19.

This appeal follows.



ARGUMENT

1.

The Court erred in allowing Detective Lent to repeat what Officer Bellamy allegedly told

him about appellant’s “strange behavior” in retrieving the decedent’s lost cell phone, and her

failure to inquire where it was found, since the repetition and emphasis of this hearsay testimony

about “strange behavior” made it extremely prejudicial. , -
Relevant Facts

Horry county police officer Jeremy Crews testified he responded to a 911 call from
appellant’s sister that a man, appellant’s husband, had been shot to death at a residence on the
“Conway side of the waterway.” Tr. 149, 1. 4 — 151, 1. 9. It was 7:38 that July 18, 2013 evening,
and Crews met appellant, and her sister, who were outside the home became the crime scene tape
denying access to the house had already been placed thepe. Tr. 153, 1. 15-20. Crews was told
appellant’s decedent husband was in the back bedroom. Tr. 153, 11. 23-25. -

Crews described appellant as “hysterical” when he first arrived. He said that -she
eventually “calmed down a little bit.” Tr. 158, 1. 17 — 159, 1. 5. Crews found the decedent in the
back bedroom, and he observed “there was some blood, but it seemed like it wasn’t fresh, it had
been dried up type of blood.” Tr. 161, 11 5-17

Patricia Pate lived across the street from appellant and her husband. She remembered the
day béfore, on July }7, 2013, she “heard a couple pops.” She thought she heard the noises
coming from the front of appellant’s house. Tr. 166, 1. 13 — 169, 1. 4.

The contentious testimony of Jaclyn McGurl would follow. Tr. 176, 1l. 1-6. McGurl
testified that she lived next door to appellant and her husband. Her husband was Matthew

McGurl. Tr. 176,1.20 - 177, 1. 14.



McGurl testified that although appellant and her husband were neighbors they were not
friends. “They would drink and were loud sometimes in the front yard. I kind of could tell they
might be trouble, so really wasn’t a neighbor you would want to have.” Tr. 180, 11. 4-13. |

Mé:Guﬂ s/aid on July 17, 2013, she heard appellant and her husband involved a heated
argument. She thought they were outside at the time. Tr. 191, 11. 1-23.

McGurl testified that later .in the day she heard two or three noises that she thought were
firecrackers going off. Tr. 183, 1l. 2-18. McGurl remembered tﬁat later in the day appellant’s
sister came to pick her up at the house, and she saw appellant leaving with her sister and the

"dogs. Tr. 184, 11._3-24. MéGurl opined that she thought this \;}as odd because the small dog Was
- always with .the decedent. Appellant’s sister, Sabrina, Would later dispute that claim. Tr. 185, 1.
2-18.

McGurl said the police came to the house the following day when they received a 911
call about the decedent’s dead body being discovered. Tr. 187, 1. 7- 189, 1. 23.

On cross-examinatioh, McGurl admitted | her husband had “difficulties” with the
d.ecedent. Tr. 190, 1. 4-12.  When asked to admit that the difficulties invblved money, McGurl
claimed: “I don’t honestly know the specifics of it, I wasn’t involved in it. I didn’t care to get
involved in it.” Tr. 190, 11. 13-17.

McGurl admitted she later found out that the decedent had filed a lawsuit against her
husband on the same day he was apparently killed. Tr. 190, 11. 18-25. McGurl claimed that on
July 17, 2013, the day the police believed th¢ decedent was actually killed, that her husbanci was
at work cleaning office buildings. Tr. 190, 1. 22 — 191, 1. 14. When defense counsel started to -
press McGurl as to her husband’s whereabouts at the time the police thought the decedent Was

killed, the solicitor objected, and as will be seen infra in issue tWo, a lengthy discussion and



proffer was had regarding the difficulties between Matthew McGurl, the decedent, and appellant
followed. These involved text messages -- which defense counsel stated were “naéty” -- between
Matthew McGurl, the decedent, and appellant. (See Text Messages No. 335-362, Courts Exhibit
1.) R. *. The judge excluded this evidence as impermissible third-party guilt evidence.

The state’s theory of the case was that appellant shot and killed her husband on July 17,
2013.. She then called her sister on the decedent’s. cell phone, and he sister picked her up and |
took her over to her house. Appellant returned the next day, July 18, 2013, claiming to have
discovered the decedent’s dead body with her sister present. The state also theorized that
appellanf dumped the murder weapon into the water at Peachtree Landing, and accidentally left
the decedent’s phone on a park bench there. All of this was, of course, the state’s circumstantial
evidence theory of appellant’s vguilt. The state maintained that appellant had to be the murderer
given her alleged unique access to the decedent, their history of domestic Violenée, appellant
being on a dating website, and the lack of any evidence of forced entry to their household.

Chrystal Boyette testified that on the morning of July 18, 2013, she was at Peachtree
Landingl at Socastee, which was a dock out by the waterway, when she found a cell phone on a
park bench. She called the police, and she met a police officer, Officer Bellamy, at a .gas station
- around the corner. She gave him the lost cellphone. Tr. 219, L. 6- 221, 1. 24.

. Officer Billy Bellamy testified on July 18, 2013, he met Boyette at a convenience store

;iear the Peachtree Landing wher.e‘ she turned over the cell phone to him. Tr.225,1. 18 — 228, 1.
16. Bellamy remembered that the phone was not locked, anci that he tume_d it on. He was able to
check the voice messages quickly, do some quick investigation, and figure out that the phone

belonged to the decedent. Tr. 229, 1. 11 —231, L. 23.



At about 8:00 a.m. that morning, Bellamy went to the decedent’s house, and alneighbor
confirmed that the decedent lived there. However, no one answered the door so Bellamy left his
| business card in the front door. Tr. 232,1. 6 —233, 1. 22.

Bellamy said he also was able to contact appellant, and leave a voice message that the
decedent’s cell phone had been locateci. Tr.234,1.5 - 236, 1. 7.

Bellamy testified that'appellant, i;l turn, contacted Horr/y County dispatch at about noon
that day. Appellant agreed to meet Bellamy so she could return the lost cell phone to her
' ~ husband. They met at the same convenience store where near Peachiree Landing where Bellamy
had met Boyette when she returned the lost cell phone. Tr. 236, 1.9 —238, 1. 15.

The solicitor asked Bellamy: “Did Ms. Hall ask you wheife in the world this phone was
' found‘?” Tr. 238, 1. 16-17. (emphasis added). -Bellamy said he did not recall any discussion
about wher¢ the phone was found. He agreed this was unusual since “most times when
someone’s property is found they want to know where it was located and found. They even ask
questioné if we knew how it got there.” Tr. 239, 1. 17 — 240, 1. 15. -

Bellamy elaborated that most people were also excited when a $400 lost piece of property
was returned to them. None of these “normal” reactions applied to appellént. She did not ask
where the cell phone was found,. and she was not excited that it was being returned to her. Tr. |
239, 1. 17 — 240, 1. 15. The assertions about how “most people react” to the return of property
were admitted over defense counsel’s objections. |

Later during the trial the solicitor called Detective Gregory Lent as a witness. Lent
‘remembered that he responded to a 911 call at about 8:15 on July 18, 2013, where he discovered

the decedent’s body in the back bedroom. Tr. 352, 1. 1 — 353, 1. 5. Lent interviewed appellant



and her sister, Sabrina, “together [to get] any information that we could to understand What.had
_ oc\curred.” Tr. 353, 11. 6-10. -

Lent remembered that the crime scene had already been-secured when he arrived. Lent
found appellant seated on the ground either in the driveway or out in the street. Tr. 354, 1. 3-17.

Lent said he‘found appellant’s demeanor “strange to me.” Tr. 354, 1. 9-23. Lent said
conversely that Sabrina was “extremely upset.” Tr. 354, 1. 24 — 355, 1. 6. Lent interviewed
‘ appellant and Sabrina. Tr. 356, 11. 1-21.

Lent recalled that while at the crime scene he was told that Ofﬁcér Bellamy had left his
business card'in the front door. Lent said he called Officer Bellamy on the phone, and asked him
ab;)ut the blisiness card. When Lent began to describe what Bellamy told him defense counsel
immediately objected. The judge remarked that he did not think this testimony was hearsay, and
he also noted Officer Bellamy aiready testified. The judge reasoned that Lent Wduld only be
reiterating what he heard. The soli‘cito.r.also said Officer Bellamy had already testified, been
. cross-examined, and respectfully apparently reasoned that made Lent repéating what Bgllamy
allegedly toldl him admissible evidence. Tr. 360, 1.‘4 — 361, 1. 4.

Lent then testified that the decederﬁ’s phone was left at the Peachtree Landing, and that
: Be}lamy was able to determine. that the phone belonged to the decedent. Bellamy did further
invesﬁgation, and he founa out the decedent’s address. Tr. 361, l.\S -362,1. 1. |

Lent testified that Officer Bellamy told him while going through “the contacts” he found
appeilant’s phone number, and he ieft her a voice message. Bellamy told Lent that appellant

came and got the telephone from him at “a gas station right near where the phone was found.”

Tr.361,1.5-362,1. 1.



Lent then testified,
“That interaction was, what happened. He explained he pulled up,
provided her with a phone, and my main question was did she ask
where did you get the phone, how did it end up where it was, has
anyone spoken to my husband, normal questions of what I felt were
normal questions that I would receive from someone who would
ask if I returned their loved one's property to them. He stated that
none of those questions were asked, that conversation never went
on. She didn't ask him any and he didn't provide that information
to her. She didn't ask, and that was the extent of their
conversation, Here is your husband's phone, okay, and she then
left.” :

- Tr. 362, 1. 1-19. (emphasis added).

Based on the decedent’s cell phone being found on the Peachtree dock bench, Former
Special Operations Invéstigator Jack Stewart testified that divers were sent to the location to
search the water for a weapon. Tr. 249, 1. 6 — 254, 1.-23. Stewart said the Intracoastal Waterway
was extrémely dangerous to dive in, and that four divers were therefore sent to do the search. Tr.
254,1.2 - 254, 1. 23. Stewart testified that the fourth diver found a pistol in the water, and that it
was turned over to SLED. Tr. 255, 1. 1,257, L. 21.

The. state’s evidence was that DNA found in the barrel of the gun matched the “DNA
profile of Stephen Hall,” the decedent. Tr. 434, 1l. 15-20. SLED agent Dan Deftreese testified
that a bullet taken from the decedent’s body at the autopsy. and a bullet taken from the wall in
the decedent’s bedroom were both “fired by the same gun.” Tr. 442, 1. 13-19. However,
Defreese testified that due to the rusting on the gun his findings were inconclusive regarding
whether the gun found in the water actually fired the bullets in question. Tr. 433, 11. 3-9.

In appellant’s defense Sabrina Myers, appellant’s sister, testified she had been an

administrative manager for Caldwell Banker for approximately twenty-nine years, and she had

been married for thirty-three years. Tr. 505, 1. 7-25. Sabrina testified that when appellant called



her on July 17, 2013, that sHe heard the decedent’s voice inside the house wher/l she went to the
door to knock. She was “absolutely sure” it was the decedent"s voice. Although she did not see
the decedent at the time she picked appellant up, she recognized his voice from their years-of
knowing each other. Tr. 512, 18 — 513, 1. 25. Sabrina remembered loading the dogs into the car
with the appellant. Tr. 514, 1. 4-16.

Sabrina consistently said on cross-examination to a probing solicitor that she heard the
- decedent’s voice inside the house on July 17, 2013 when she left the house with appellant and
the dogs. Unless the state accused Sabrina of lying this meant the decedent wés not dead at the

time, and the state’s circumstantial “theory” of the case was not true. Tr. 536, 11. 2-17.

- Discussion

The repetition by Detéctive Lent ;about what Officer Bellamy allegedly told him about the
state’s obsession“with appellaﬁt’s “strange” béhavior when she received her husband’s lost cell
back was highly prejudicial hearsay. Its ;‘cumulative” nature was what made it so prejudi‘cial as
the Supreme Court, and this Court has explained in other contexts.. The state sought to
emphasize, through this. inadmissible hearsay testimony, its point that appellant allegedly was
| acting stfangely because éhe did not ask where the éell phone was found, and she was not excited
about its return.

This, the state théorized, showed that appellant knew she accidently left the cell phone
behind when she disposed of the murder weapon at the Peachtree Landing, and she was not
excited about its return because she had to be worrying what the police found on tfle phone while
it was in their possession.

The state’s evidence in this case was all circumstantial as the solicitor told the jﬁry in his

opening statement but he promiséd all of the pieces would come together in the end. Tr. 139,1. 4



— 141, 1. 1. The solicitor in his closing argument stressed its theory of the case, and appellant’s
“strange” reaction to the discovery of her husband’s cell phone. Tr. 595, 1. 16 — 597, 1. 16.

In Dawkins v. State, 346 S.C. 151, 551 S.E.2d 260 (2001), the Supreme Court noted that

it had stated in Jolly v. State, 314 S.C. 17, 443 S.E.2d 566 (1994), that the cumulative nature of
hearsay testimony was what enhanced its devastating impact. In Dawkins and Jolly, the bearsay
testimony was co'rroborating testimony. In the present case the hearsay repetition of what
Officer Chambers allegedl.y told Lent had an unduly prej'udicial enhanced effect on the jury
because Lent’s repetition of what Chambers allegedly told him about the details of appellant’s
“strange behavior” had the impermissible spurious tendency to make it seem more believable to
the jury. |

The rule against hearsay prohibits the admission of evidence of an out-of-court statement
to prove the truth of the matter asserted unless an exception to hearsay rule applies. Watson v.
State, 377 S.C. 68, 71, 634 S.E.2d 642, 644 (2006).'

In Vail v. State, 402 S.C 77, 738 S.E.2d 503 (2013), this Court recognizéd that improper
hearsay corroBorating testimony that it is cumulative cannot be harmless. While “appellant

understands that Jolly, Dawkins, and Vail involved cumulative hearsay corroboration testimony,

offering hearsay cumulative testimony on a critical point the state seeks to emphasize to Fhe jury
should respectfully not be ahalyzed any differently as to its prejudicial effect, and as to harmless
error.

The state sought to emphasize that appellant was “acting strangely” when she retrieved
her husband’s cell phone because she allegedly knew whe;re she lost it, and/or she did not care

because she knew he was dead. The state is entitled to its theory of the case, and to emphasize

10



what evidence it chooses to emphasize. It is not free to emphasize evidence through hearsay

testimony, as it did with Detective Lent in this case.

11



2.

The court erred by excluding evidence appellant’s neighbor, Matthew McGurl, had easy

access to the decedent husband, that he had been threatening her husband over drug transactions,

where the decedent filed a lawsuit against McGurl the same day he was murdered, since

appellant had the right to rebut the state’s theory of the case that appellant, as the wife, had the

‘unique opportuhitv and motive to murder the decedent.

Relevant Facts
v

As seen above, the solicitor objected when defense counsel began to cross-examine Mrs.
McGurl about the difﬁculties between her husband, Matthew, and the decedent and appellant.
The solicitor said that appellant was selling her presé'ription pain medication to Matthew
McGurl, and there were text records to prove that fact. Matthew McGurl did not want his wife to
know about‘this because she did not want him ‘;0 continue to use prescription medication. ](“he
solicitor argued to the court that the defense had opened the ddor to him presenting evidence
appeliant caused problems by illegally selling pills. In essence, the solicitor was threatening the -
defense if it presented this evidence. Tr. 192,1. 1 — 194, 1. 18.

The solicitor also néted that the decedent filed a lawsuit against Matthew McGurl but he
contended since it was not served on Matthew McGurl until after the decedent’s death that it did
not prov%de a motive for Matthew McGurl to kill the decedent. It was undispuged that McGurl
was a suspect in the decedent’s murder. Tr. 192,1. 1 - 194, 1. 18.

Defense counsel told the court the defense did not accept McGurl’s alibi because it was

conflicting, and he appeared to allege he was in two places at the same time. Although the

solicitor initially said the state had time sheets to prove McGurl’s alibi, he quickly backed off

12



that assertion. He acknowledged that law enforcement took the word of McGurl’s a})parent
supervisor that McGurl was at work around the time the state believed the murder took i)lace.
Tr. 194,1. 4 ~198, 1. 1.

Defense counsel noted there were three threatening text messages from McGurl in this
case. “I'll read the first one. One of you better get the fuck out of the house. Sorry just doesn't
cut it for what ybu did. I'll never talk to you again. You fucked me. Youare arat. You didn't
remember the rules of thg playground'. Quit calling and texting me and my wife.” Tr. 198, 11. 3-
11; R. p. *.

Defense counsel noted the third threatening message was in all caf)it_al lettérs. As shown
by the text records it stated: “I don’t need t'o know when the check was mailed out. I told u when
I gotit U WOULD GET IT. IF U WANT CALL THE MAILMAN AND FIND OUT WHAT

'TIME HE WILL BE DELIVERING THE MAIL. R. *, Text Message 362.

Other text messages corroborating the drug abuse and selling of prescripﬁon pain killers
stated: “No more selling your pills. I'm calling your doc in the morning.” Text message 337; R.
*. In addition to threatening messages to stop calling and texting his wife, another text message

concerned the money owed for the pills. Text message 340; R. *.-

The solicitor attempted to make much of the fact that McGurl alleged “passed” a
polygraﬁh examination. The sglicitor impermissibly presented evidence of that fact iﬁ the
presence of the jury. Tr. 194, 1. 14-18. Detective Lent also testified in hearsay testimony that
McGurl’s employer said McGurl was at work “that night. To follow up wit'hA that comment we
also had Mr. McGurl submit himself, to a polygraph, which he passed.” Lent claimed his

investigation eliminated McGurl as a suspect in the murder. Tr. 413, 11. 8-24. (emphasis added).

13



The defense was foreclosed from presenting the testimony of Jacklyn MéGurl that if her
husband went to the decedent’s house the decedent would have let him into the house without
incident. Tr. 201, 11. 4-25. Ms. McGurl also said she knew of a relationship with selling
prescription pain medication that existed between appellant and her husband but she claimed: “I
don’t know of Steve [the decedent]..” Tr. 203, 1. 24- 204 1, 19.
The judge’s erroneous exclusion of the proffered text messages, the proffered cross-
~ examination of Jaclyn McGurl, and the remainder of the proffer prohibited appellant from
offering a coherent rebuttal defense to the state’s circurﬁstantial theory of the case. With the

| exdeption of the dispute over the validity of McGurl’s albi, and the state accepting it at face
value without investigatioﬁ, the reméinder of the proffered evidence was not really in dispute.
The State just did not want the jury ]to hear it. The judge reasoned it was impermissible third-
party guilt evidence because it was not “inconsistent” with appellant’s guilt. Yet, no dne
cohtended that appellant was colluding or conspiring with McGurl against the decedent. The
decedent being murdered on the same day he filed a lawsuit against McGurl was quite a
coincidence, if it was one. Tr. 191,1. 1 -206, 1. 1.

Further, as seen, the state was able to strategically attack the defense by impermissibly

' ﬁaving Lent point out that McGurl had “passed” a polygraph examination, and that his unknown
employer allegedly provided an alibi for him. The defense also told the judge that the decedent
ran or owned a bar that was under the control of the Hells Angels, and that he was involved in
buying and selling prescription narcotics. All of this created the backdrop for the proffered text

/

messages that are before this Court. “A lot of nasty stuff was going on,” defense counsel told the

judge. Tr. 195, 11. 4-17.

- 14



Discussion

In Holmes v. South Carolina, 547 U.S. 319, 324 (2006), the Supreme Court noted,

“[S]tate and federal rulemakers have broad latitude under the Constitution to establish rules

excluding evidence from criminal trials. Unfted States v. Scheffer, 523 U.S. 303, 308, 118 S.Ct.

1261, 140 L.Ed.2d 413 (1998); see also Crane v. Keﬁtucky, 476 U.S. 683, 689-690, 106 S.Ct.

2142, 90 L.Ed.2d 636 (1986); Marshall v. Lonberger, 459 U.S. 422, 438, n. 6, 103 S.Ct. 843, 74

L.Ed.2d 646 (1983); Chambers v. Mississippi, 410 U.S. 284, 302-303, 93. S.Ct. 1038, 35

L.Ed.2d 297 (1973); Spencer v. Texas, 385 U.S. 554, 564, 87 S.Ct. 648, 17 L.Ed.2d 606 (1967).
This latitude, however, has limits. “Whether rooted directly in the Due Process Clauselof the
Fourteenth Amendment or in the Compulsory Process or Cerifrontation Clauses of the Sixth
Amendment, fhe Constitution guarantees criminal defendants ‘a mearﬁngful opportunity to
present a complete defense.” Crane, :supra, at 690, 106 S.Ct. 2142 (quoting California v.
Trombetta, 467 U.S. 479, 485, 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984); citations omitted). This
right is abridged by evidence rules that ‘infring[e] 'upon a weighty interest of the accused’ and
are ‘arbitrary’ or ‘disproportionate to the purboses they are designed to serve.” Scheffer, supra,

at 308, 118 S.Ct. 1261 (quoting Rock v. Arkahsas, 483 U.S. 44, 58, 56, 107«.S.Ct. 2704, 97

© L.Ed.2d 37 (1987)).”

In Rock v. Arkansas, 43 U.S. 44 (1967), ‘the Court noted that a defendant had a

constitutional right to present a 'complete defense. The state’s “theory” of the case, as defense
counsel McCullum referred to it throughout the trial, was that appellant had to be the murderer
because she had unique access to the decedent. The defense sought to show ,ghat was not true,
and Mathhew McGurl’s wife admitted in the proffer that appellant would have let Matthew into

the house if he cane to the door. This was despite the prescription drug selling and purchases

15



that Jaclyn McGurl knew about. Appellant also proffered evidence of the threats made by
McGurl, and the bad blood between. McGurl and the decedent. Appellant filed a lawsuit against
McGurl on the day he was murdered. a

The state’s tried to make much of the fact that the relationship between the decedent and
appellant corrsisted of domestic violence, t}rat appellant was on a dating website calling appellant
an “asshole” around the time of his murder, that there was no evidence of forced entry, and
therefore, by process of elimination, appellant had to be the murderer. She alleéedly had unique
access; prior bad blood, and present evidence of bad blood. The defense had the right to rebut
these assertrons by showing McGurl had each of the same with easy access, present and pest bad
blood and motive. McGurl was threatening the decedent over drugs, the decedent filed a lawsuit
against McGurl on the day he was killed, and McGurl could easily have gained access into the
house without breaking into it. |

The judge’s exclusion of the proffered evidence in this case on the grounds of third-party
guilt was infringing “upon a _werghty interest of the accused,” appellant, in this case, and

therefore it was  “arbitrary” or “disproportionate to the purposes” of the Gregory third party

guilty evidence. Holmes v. South Carolina, 547 U.S. 319, 324 (2006). Appellant wanted the jury

to hear the proffered evidence to rebut the state’s claim, and “theory of the case” that appellant
was uniquely positioned to have access to kill the decedent, and she uniguely had the bad blood
motive to kill the decedent at the time. Given MeGurl’s more than equal status in this regard at
the time, the state’s theory of the case simply was not true, and aﬁpellant had a right to rebut it,
and show why it was not trde.

Even if the proffered evidence in this case was controlled by State v. Gregory 198 S.C.

98, 104-105, 16 S.E.2d 532, 534-535 (1941), and Gregory was not being used as a tool to
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exclude admissible evidence, it did not cast a bare “suspicion upon another, or raise conjectural
inference as to the commission of a crime by another.” Further, there was no evidence that

appellant was acting in concert with Matthew against her husband in any manner such as the

evidence would not have been inconsistent with her own guilt.

What was equally unfair in this case was that the state was strategically allowed to
“exonerate” McGurl where appellant was precluded from offering its rebuttal evidence against
the state’s theory of the case by presenting its prqffgred case involving McGurl in a coherent
fashion given the judge’s wholésale exclusion of this evidence. The state presented inddmissible
testimony that McGurl passed a polygraph examinatién, and hearsay testimony that McGurl’s
employer presented him with an alibi. The state was also allowed to argue that the decedent’s
lawsuit against McCurl was not damaging to the state’s theory of the case because McGurl
w§uld not have known of the lawsuit until after appellants death. With the bad blood betyveen
McGurl and thé decedent as shown by the text messages appellant submits it was very likely
’ McGurl had been threatened with the lawsuit. The salient .point was.that the state was able to
strategically disarm appellant’s rebuttal evidence whgre appellant was not allowed to presént it
as a defense.

Appellant recognizes this is a highly unusual case where admissible rebuttal evidence in
his defense was erroneously excluded as inadmissible third-party guilt evidence. This Court
should reverse appellant’s conviction, and remand for a new trial so that appellant can present a

complete defense.
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CONCLUSION

~

By reason of the foregoing arguments, appellant’s convictions should be reversed, and

this case remanded to the Horry County Court of General Sessions for a new trial.

pinl/

Robert M. Dudek
Chief Appellate Defender

o

ATTORNEY FOR APPELLANT

This 7th day of April, 2017.
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